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crrrent provider due 10 lack of access to the withheld content.” Comcast’s local share i six of
ten DMAs is sutficiently large—ihal 13, grealer than 39 percent—Ilo miake foreclosure profitable
with trivigl departure cates, as Comeast’s own economists adnit,

12 When ComecasUs cconomisls crilicized my report, they pointed our (hat my
mecket share estimates based on SNL Kapan fiailed to include subscnbers of the very smallest

MVPDs.? Table 1 reprodnces and updates the table from my original report®® by inclnding those

small MYPDa.
TABLE |: COMCAST'S MARKET SHARE BY DBMA SNL K AGAN
DA Onginal Taal Original Revised Toml Reviscd,
MVPD Comenst MYPD Comcasl
Subsarbers Shere Subecrnbers Sh.a.re
IR AR
2,417,260  68.5% 261361? B 534% _

g iandise 7 Tt el S P i
Washmgmn DC 1 965 DSE 48.09% 2 UEH 403 .

- MRS Cadderdale, BL. . s Y HREOTIEG T B e O ERR R SO
Hartford, CT TS?,G]'? AQ. 7%, ?3'?.465

As Table 1 shows, inclusion of (hose minimal subscribers does not change Comecast’s market
share in any material way. For example, Comcasl’s share in Chicagp declines from #3.2 percemnt
to 61.6 percent when | consider all subscribers,

13.  Even so, when I analyzed Comeast’s economists’ foreclosure analysis, I relied on
their esiimates of Comcast’s local market shares—and not on my own eslimates, By their own,
origina] calculalions, the critica] foreclosure share needed to indnce Comcasl 1o deny acocess to
MVPD rivals in these six DMAs is leas than {{.}} percent. if denval of access to a lovel NBC
affiliate would not generate a share shift of [{.}} pementage poinls—as Comeasl’'s economists

arguc based on a handful of irelevanl anecdoles—then a local NBC affiliate dees not constitule

23. ] caploin why Comeas!’s extant market share provides a conservative estimate below,

od  Jergel Kotz Bopiv, W 23 (“However, in using this source, D, Sioper mistakenly omiiled he subscribers
accounted [or by 1be “other cable” proup '),

25 Singer Reporiol lable 6.
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musl-have programming. Sisled differeatiy, Comcast and s ecanomists are elfectively
challenping the Commission's classification of broadcast programmiog as muost-have.

14, Moreoves, Comcast bas already weakenad competition ot Pluladelphia and in
Chicago, the latier via its eacessive pricing of CSN-Chicago. Ta the extent that the pass-through
rate is close Lo [00 percani-—a reasonable sssumption given DirecTV s and Dish Network’s lack
of markel power—Comcast’s major tivals have already raised their subscription prices
significantly relative (o @ world in which an independent neiwork owned the RSN, If Comcast
raises the price of (e local NBC sfhliate, Comcast' s nivals would have to raise their subscription
prices once more, thereby aliowing Comcast to raise jls subscription prices. The conditions that
indeced Coincagt to foreclose rivals in Philedelphia and Chicago from regicnal sports
programuming are identical to the conditions (hat will inform the merged finn’s pricing end
access decigions to HBC1)’s local broadband affiliates vis-a-vis its dvals in those same markers.
Indeed, by previonsly impairing competilion m lhose Seme markets, the competitive
agreumstances for another price increase may be even worse.

B. Caomeast and Its Economlsts Fall to Understand How Comeast’s Current Markel
Share Likely Undersiates the Diversion Ratio

15. Because of Comeast’s clustening sirstegy, its markel share likely underestimales
the prohability thal a non-Cowmcest costomer departing afler losing Comcast-exclusive contenl
selecls Camncast as her provider, Comeast’s economists disagree, arguiug thal wy “‘assertion is
contradicted oy the data, which show that diversion o Comcast is substaetially less than
proporticual.””® OF course, (he data Lo which (hey refer come lrom a hendful of anecdotes Lhat
cannot inform the likely share shift here: In each anecdote, only oire DBS rival temporarily los|

access to & local broadeas| network, thereby allowing inra-DBS-provider substitulion. Should

26, frael-Kacz feply, N 23, They ulumarely allow “for & diversion rate {tom DBS providers m Comcasl equoal
1o 11 of whal would be implied by properional diversion baved an market shares = . | 4.
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Coincast merge with NBCU wilhout restnction, aff nivals could permanently lose access to a
loeal broadcaest network, thereby tuooling substitution from one Comcast rival to anciher, [y
whal follows, [ provide numerical exatuples that show how Comcast’s cuvrent shares likely
understate 1he probability thal a depariing cuslomer selects Comoast.

I Use of current market shares does not consider Conweast’s coverage of cable
honseholds wilbin 2 DM A

[6.  Consider two compeniive scenarios. In Scenerio 1, Comeasl lies 60 percent of
MV?PD subscribers and passes 90 percent of liouseholds in the DMA. Thus, Comeasl’s market
share among the homes (hat it actually passes is two [hirde (equal to 0.6/0.9). If Comcast refuses
to license musl-have programning lo aff MVPD nivals in the DMA, then the probability of a
nop-Comeast enstomer deparimg after Tosing Comeusl-exclusive content and switching o
Comeast 15 75 percent {equal to Lhe ralio of non-Comcast customers passed to non-Comeast
customers, | or [0.4 - 0.1140.4). Inn thas scenerio, Comeast’s cumenl market share of 60 percent
wrdereshmates the achaal probability of 75 percent.

17.  In Scenario 2, Comcasl has 60 percent of MVPD subscribers but passes only 60
pervent of households in the DMA. Thus, Comcast’s market shere among the Liomes that it
ectually passes is 100 perceni {equal to 0.6/0.5). I’ Comcast refuses lo license must-luve

programming to alff MVID nvals in the DMA, then the prebability of & non-Comesst eustomer

27. Mathematically, in thizs section [ am accusing Comicast's economisls of biling @ undemtand conditions)
probabdilte, Lot 5 represent the sel of Comeast cuslomers, Fihe set of bomes passed. and £ the sel ol homes in the
DMA;, we may inlemprel these sels g5 probabilily events § © P in dwe protability space (1. The set of bomes
departing Dep aher foeer losure oF 211 rivals is the set of non-Comeast cusomers, or Dep = €14 5, so (ko probability
ol depertie s P{fep) = ™) - BE) = 1 - F(5). The set of homes deferiing 10 Camces| Def is the 5ot of non-
Comecast cusioiners whise homes are pasced. ar Daf= P4 8, s0 the probahility ol dafecdng is PDef) = BLP) - (5.
Clearly, Def © Dep 50 E(Def 1N Dep) = M Da). From the definlinn of condidenal probability, a non-Comicast
cusicuper’s probability of defecting lo Camcas afler departing a rval MVPD is

P(Def (\Dep) _ P{P)-P(S)

P (Def| Dep)= =70 5 (-P(S)

+

ar The ratic of non-Concast cusiomerns passed 1o non-Concas! cuslomers.
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switching to Comeast conditional on leaving her MYPD dne w lack of access 1o the withheld
contert is O percent {equal to [0.4 - 0.4]/0.4). None of lhe potential customes resides withim
Comcast’s [ootpnnt, ln this scenerio, Comeast’s current markel share of 50 percent provides an
upwardly bissed estimale of the relevenl probability (equal to O percent). More fonnsl analysis
shows that this kind of upward biasing only happens when Comcast’s matkel share 15 exactly
equal lo the mumber of liomes it passes.”® Because of the bias demonsiraled here, a careful
application of the Commiesion’s foreclosure model shonld consider Comeast’s share of homes
passed in the DMA—a feature neglected by Comecast's economtigt.

1. By consolidating its fontprint within the relevant DMAs, Cnmcast has

increased the prohahility of diversion bevond what is implied by its market
shares

18.  To the extent thar Seenario 1 more reasonably approximates the marke! stucture
in the affeted DMAS than Scenano 2, diversion o Comeasli among non-Comeasl custowners
leaving snother MVYPD would bo mare than proportional lo Comeast’s cnment sheres. Comcast
has engaged in a series of acquisitions and swaps, including the acqnisition and swaps with Time
Wamer involved in the Adelphia transaction, (o consclidale a clusler of homes passed in Lhe
DMA. Table 2 shiows sheres of cable hauseholds passed by Comeast for each of the six DMAs in

which Comecast has a market share in excess of 39 percent.

2% Using the same golabion, Iirs! potice Comeast’s econonusls use (5 where mathematics ondy justifies the
use of Pilef | Depy To see why P(5) penemlly undersiales F{fef | Dep), observe that B{F) & F{3), m U P{F) >
P{8) then FIDef | Dep) > PS) and it P{F) = P{S) then P(IxS | Dep) < P(S). For suppose P(PY > P8 but tha PO
| Dep) = [FIP) - PLSY] 7 [) - B(3)] < BMS). Then BiF) < |P(5)]2, which (s ¢ contradiction since prebabohities are
nonegalive. Alematively, il FLF] = PO thea B{Dof | fhep) = 0. As Table 2 showa, the Taner scenano either . rare
or dots pot aecur.
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TADLE 2: COMCAST™S SHARE OF HOMES PASSED BY CABLE BY DMA

DA Homas Fassad Homes Passed Comcast Share Corneas]
By Wirchine By Comeast of Homes Passed MYFL

Cabie Sbhure
{1} 12} =)/

Ch]ﬂﬂgﬂ,l-[.- 2,55‘1’310 s 25586,631 - " rgg:ﬁf%: N ,pz__ <L .‘ 5

Philadelphis, PA 2,108,399 24,153 H0.0%

SanFrangiseo-Oukland-Seq 2,164,882 . 2377472 - o 0aA%

Washington, DO 1,420,327 1,71 1,49% 7.3

Miami-Fort Lauderdale. FL 1375000 1,538,222 89.4%-

Hartford, CT 712,321 1,068,241 56 6%

Seyree: Warrens, July Z010.

{t is worlh noling (hat in all bul the Miami DMA, al least cne Camcast system failed to report ils
homes passed date lo Warren’s, thereby potentally understating Comcast’s tolal homes passed in
the DMA. lopertenlly. m four of the DMAs—Chicago, Pliladelphia, San Francisco, and
Miami—the markel structure (rovghly 90 pevent homes passed by Comcast, 60 perceni
Coticast marke! share) is clesely approximated by Scenario 1. Even in the two markets where
Comeast passes only 66 and 71 percent of homes (Hantford end Washington, respectively),
Comcasl’s market share likely understatea the relevant probability far the same raaﬁon, 85 LNAnY
of the homes passed by Ceancasl in Lhose markets are nol yet served by Comcasl. And as 1
demonstrated above, when Comeast passes nearly all homes in the DMA, the current inarket
shares undersiute the probability sl which a non-Comeast custoner would select Comeast
eonditional on [caving her MVPD due w lack of access to 1.1r-::rgmmming,29 Intuibvely, there i3 no
chance that a defecting customer would swilch 1o Time Wamer or some ather out-of-regian
cable gperator. Coincast’s cconoinisls failed to consider homes passed data im their foreclosure

analysis.

28, Using the same notalion, the 1olal biss B{Def'| Dep) - BT = [(B{S12 - 2F5 + BLFY) £ ) - PS5 rises
linearly as the number of homes passed al arale of 1 /1 - PL5)).
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A Comcast’s preferred anecdotes of diversiom based on short-terin losses of
hroadcast slations by Dish Netwnrk are not informative

9. Ag ] explained in my report, the original Katz-Israe) study pelied on four recent
retrapsmission disputes invalving Dish Network only. Because DirecTV¥ (and ather MYPDs) had
access 10 Lhe broadcest nelwork duning these disputes, that Comcast’s gains were mimmal should
come as no surprise. Moreover, three of those dispules lasted tor between two and Lhree days,
which is an unreasonebly gliorl perdod m whuch to expect customers to change MYPDs and thus
ail unreasonably short peried in whicli lo measure the ~achual departure share™ were Comeast to
withhold NBCU’s O&C affiliales from all rival MYPDs au 2 permanent basiz. Comcasl’s
economists have yet Lo rebul these criticisms.

. Comgcast’s Econonists Revised Their Critical Departure Rates, Purportedly in
Light of “Recenl Markeiplace Development™

20.  In thar priginel report, Comcasl's econpmists ethimaled crideal deperture rates
(I ) for bolk: teporary aud permienent foreclosure sirmtegies. In their reply,
ihe critical departure rates for temporary foreclosure strategies are adjusied npward Yy a faclor of
roughly { {l]}} and permaneut foreclosure strategies are taken off the table. Drs. lsrael and
Katz offer Uwee retionales for s radical revision: First, lhey cite a uew retransmission
ageemenl between DirecTV and NBCU, which purporiedly extends retrausinission nights from
2012 to 2016.°% Second, they cite an empirical analysis precentad by Dish Metwork, which
purpartedly “impl({ies] that T_h_e diversion rale o Comeasl was approximalely zero.”*" Third, hey
argue Lhat because the longest dispute belween Comcasl and Dish Nelwork {involving Fisher)

lastad only six months, any analysis of (he profitabilily of permanent foreclosure stralegies

M feraef Karz Replp, 15,
3L f1 16
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would be infeagible, a3 it would be impossible to compare the crtical departure rale lo the actual
departure rate for a longer perod.”” None ol lhese rationales is convineing,

1. There is no basis for estimating a new critical departure rate in light of the
NBCU-DirecTV retransmission agreemnent

21. Comeast and itz economists have not produced NBCU's new retransinission
agreement with DirecTV. Withoul access (o the precise terms, one cannot be sure lhai NBCU"s
new retranemission agreement with DirecTV prevenis the merged firn from raising prices on
DireeTV or from requinng DirecTV to purchase lesser networks as a condition of getting (he
best price for NBCU’s 10 O&0O affiliates. For example, if the agreement lails (o specify rales but
instead conlains lenguage et the perties will “negoliate i good failh,” then nothing would
prevert Comecast from seeking extraprdmary prices, Allernatively, if the agreement conlains a
terminalion right by NBCU, (hen again nothing would prevenl Comcast from seeking prine
increases. Or perhaps the agreement grants DirecTV access to NBCU’s must-have programming
conditional on DirecTV paying inflated rates for NBCU’s lesser programming; if so, and if
DirecTV refuses to comply, then there is no assurance that Dish Network’s customers could
switch 1o DirecTV o walch (e withlield must-have programining. Even if the agreement looks
down prices for NBCU s local O&O afliliaies through 2016, the 1act that NBCU rushed 10
finelize an agreement in the middle of 201¢ {or rates perlainiug lo 2012 throngh 2016 suggesis
that WBCU does nol believe thal Cowcast can be trusted with future negotiations—in which case
the prospect of foreclosure of both DBS rivels is simply kicked four years iuto the future.

22 Finally, even if the agreemenl preserves a dispruniled Dish Nebwork customer’s
oplion lo switch lo DirecTV m search of the wilhheld contenl, 1t does nothing Lo preserve Ler

option of switching to Venzon FiOS or AT&T U-Veme to obtain a Irple-play bundle

3T
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comparable to Comcast’s—a valuable option thal conld be degraded if Comcast withheld NBC
afliliailes from AT&T or Verizon. DBS ovals are saimewhal impaired in (he ability to compele
againsl cable operators because of their lack of a viable broadband oplion and certain cable
aperalors’ use of penally pricing for slandalone cable moden service." Indeed, many analysts
believe that, by virtue of Fi08's and U-Verse's comparable trple-play oflenngs, FiQS and U-
Verse presenl tbe grealesi competitive restreinl on a cable operaior’s markel power in the
future.* Unfortunately, no NBCU-DirecTV retransunission agreement can preserve that option

after (he merger.

2. There is no basis for estimating a new crifical departure rate in light of the
actual diversion rate experienced by Comcast around the Fisher-Dish
Metwork dispute

23, The diversion to Coincast following Dish’s dispnte with Fisher Broadcasting does
nol prove thal the proportional assumphion besed on current (uarket shares is aggressive, as
Coimncest’s economists asserl. As explammed above, Comcast’s amlily to foreclose both DBS
aperators wounld still be feasible, end if snccessful, would preclude a deparing Dish Nelwark
cnstomer from switching to DirecTV (and vice versa) Lo obtain the wifhheld content. Even iF the
new NBCU-DirecTV relmansmission agreement prevented the merged entity froin raising prices

on NBCU s 0&O affiliates to DinecTV, nothing in that agreement would prevent Comeast from

33, For exanple, Conicast chiarges a penalty prce for coslomers who seek Lo purchase standalone cable modem
service. See Comeasl products, avaifahle ar hops:ffesww comeast com/shopbuyllow2 produces.capx (“This special
price [for broadhand Inlernel] iz for customers whe cumrently subseribe lo Comeast Cable or Comceest Dipital
Woice® service ™).

M. Xee ep., Jan Olgeirson, ot al, Broadhand Technology, SNL Kagan, Mar. 19, 2002, a1 16 {“Cable’s prip
tho wideo markel Rurther loosened in the fourth quarter as teloos, and fo @ fesser extent DBS, conlolued o grab
markel share from the incumbenls. Aceording to SNL Kagan analysis ol the sector, U.S. teleo and DBS industries
sig;ﬂed on an eslijpated 575000 and 199000 nel new subscribers, respectively, while the cable lost &&8.000
cusiomers o the guarter.”) {emphasis added); Anders Bylund, Comcast™s growth slows as pressure Fom Fi08, U-
Werge ralchets up, ARS TECHNICA, Ocl 25, 2007, available at htip:/farstechrica.comyfold/content/2007/1 Weomeasts-
growlh-slows-as-pressure-from- flos-u-verse-ralchets-up.ars ("It lopks bke the vaunled ‘nple-play’ packaging has
picked most of the low-hanping fruit already. One mple-play customer adds diree RGUs—oene each lor voice, data,
and video services. lasi year, cahle companies were [airly unchallenged in three-way oferings, but as Verizon and
ATET coll out high-speed networks capable of swearning a full range of video services into the home, thal
monopolistic advanlage is pelling lost.™).

MAVIGANT ECOMNURIICS
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degrading the quality of the NBC signal carried by Direc TV relative Lo the quality of the NBC
signel carmed by Comcast. For example, if Comcast were to move national sporling events from
MNBC to an exclusive Comecast Inlemmel portel, then departing Disli Metwork customers who
valned that contenl wonld not swilch to DirecTV.

3 There is no hasis to abandon the permanent foreclosure analysis hecause the

Iongest known dispnte between Dish Netwnrk and a brosdcaster was six
months

24.  Concasl Lias dng in its heels on CSN-Philadelplia for 1lie long lerm, even vowing
o challenge the FCC's recent order ending the terrestrisl loophole 1n court Yet Comcast’s
econonyisls argue thal it is impessible to assess the mofitability of denying NBCU's Q&0
affiliales Lo Aval MVPDs in Philadelphia (and in the ciher affected DMAs) for periods longer
than six months—the longest known carriage dispnte involving Disli Network and a broadcaster.
Because search and switching are costly, MYPD consumers will not search for allemative
MYPDs unii! they are convinced ihat ihe dispnte is long-lived. Henve, Comcast did not enjoy a
significant 1ift m subscribers around the Dish Network-Fisher dispute: By vertically miegrating
imo musl-have mogramming, Comcast can fundamentally chanpe the onicome of bargaining
with a rival distribnlor. A standalone conlent owuer, even one that owus 1nusl-have contenl,
ultimatcly must sell a license Lo a distribnlor to generate any incame. In conirast, Comcast does
not need 1o sell its affiliated networks; it already has a guaranteed distribulor—namely, itself,
And once zn affiliated network [3 carned widely on Comcast’s 3ystems, it is guaranteed
advertising revenues. Accordingly, the threet from a slandalone network to hold ont for the long
term s les3 credible than the same threal coming fion a Comcast-affilisled network. And Lhe
bedl measure of the impact of long-term denial of a must-have mpnl on DBS shares is the

Philadelphia {or 5an Diegn) episodes involving RSNs. Alternarively, the Commission could

NAvIGANT ECOROMICS
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consider the near doubling in DBS 1narkes shares araund the time that DBS operaloys abtamed
arcess o local broadeast networks.™
[I. COMCAST?S LIKELY FORECLOSURE (¥ OTT PROVIDERS

25, Myriad cable auelysis and cable operalors hiave recogrized the looming (hreat Lo
cuble operators posed by OTT providers. In response (o that lhreal, cable operators, including
Comcast, bave onticompeliljvely lied access 1o online contenl lo a cable sobscniption aud the
purchase of tharr affiliated online portals to iher cable television service—for exanple, a
DirecTV substriber with a Yerizon DSL coanection cannot purchase access o Comeasl’s online
porial Fancast Xfinity TV 1 le carte.’® In ihis section, ) explain wly Comeasi’s responses lo the
anticompelitive concems relang to competition fom OTT providess are nol convining,

A, Camcast and [15 Ecopomiste Repudiate a Growing Body of Evidenee Documenting
the Looming Threat of Qunline Video

26.  Given e nascence of online video, the Commission mnsi rely beavily on surveys
pf video cusloiners’ attitudes towands online video rather then on historical behavior in response
io relative changes m prices. Any prediclion of fulure behavior is naturally speculative. The
purpose of this reseajch 15 not (o toretell precisely the percentage of cusiomers who will cut the
cord—the difference betwesn & cord-cutting projection in June 2012 of 105 percent and 14.5
percent is meaningless. [nsiead, the purpose is to anlicipate whether (ke likely mibstinton from

tradilional cable video to online video will be ecanomically signilicani. Despite their alleged

15, See David Reiflen, Michael R, Ward, & John Wiegand, Duplication of Public Goods: Some Evidence on
the Potential Efficiencies from (ke Proposed EchestarDirecTY Merger, April 1004, al 14, avaifgble o
huepfwmanw ula ednd Taculliy/mikewacd/dbspaper.pdl (“The 125l columo indicales thal, over our sample, DBS char
rose aboul 2% in al! DM As due ke actom unrelaled (o [local-in-local] infroducbon {22 ewniths at 0.084% per mooth)
and by aboul 6.4% due lo |locakin-local] inroduction (24 menths a1 § 228% per month) in the DMAs with the
earliest [local-in-local] availabjlily. Since DBS share initially averapsd aboul § 10 7% in DM As where (local -in-
local] would betome availsble, tue indieases (hat [local-in-local] availability on DBS had 2 lagge impact an
ubscription decivions ™)

36, Ximity TV online, awaifafle af htpefanww 2 il y.com/te-movics! (PXFINITY TV gives you sccess b ap
On Demand litrary approaching 20,000 titles, with thovsends available io HD. Add XFINITY Interoer and you ca
watch many of your favories orlme plus schedule your VYR at bame, or dghl Inum your compuler.”™}.
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melhodological shortcomuings, the surveys criticized by Comcast and i3 economists pravide
valuable insight inta the degree of future substitutability.,

7 For example, Drs. lsrael and Kalz {ind [ault with a Yankee Group survey, which
assumed for the purpose of thelr projections that five percenl of itz survey respondents who “had
not thought about cord culting” (47 percent of respondents) would 1o facl cut the cord in the next
12 months and tbat 50 percent of its respondents whe "had rot heard aboul cord cutting but
would consider it” (13 percent of respoudents) would in facl cut the cord in the next 12 mooths.””
Why the five—percenl assunpticn for the first group constitules an Bgeressive aesumphon iz Dot
clear; that sormeane has not houghl of cord cutting does not imply zero chance of his doing so
when presenled with a compelling offer, If the assumption were reduced from five to hwo
percent, the Yinkee Group's estimate of likely cord culters would decline by only 1.4 percentage
points, Forthermere, thal somecne mdicales he would consider cutting the cord opon Jeaming of
his apiigns implies the probability of deing so is siguificantly greater than zerc. Because the
weight given to these respondents was so small (13 percent of respondents), Ihe allegedly
aggressive assomption of a 50 percent cord-cutiing rate was disoounted hesvily, Aocordingly. the
Yankee Group's survey methodolopy it not obvionsly bissed. Moreover, at least six other
surveys reachilg & sinilar couclnsion regamding cord culling eccompanied Yankee Gromp's

survey: Pew Internet & American Life Project,” comScore,™ Parks Associaies,”” Convergence

37, Lreel-Karz Reply, 1 207 (The inclugion of the lalier two groups [n dhis aatistic is strikingly azgreadve. By
tlus methodolopy, if the entirs seample had meapanded that they kad oot thought sboul cord-cutting al all, |hen te
Yankes Grouop stll would have concluded Lhat 5 pereent were |ikely W oot the cod,"),

3B. Pew lnrernet and American Lifs Project, The State of Online Video, Tume 3, 2010, a1 2 (finding thel fron
2007 o 2009, the number of aduls whe have watched movies or lelevisian shows an the Imemet dovbled from 16
lo 32 percent],

3% comScore Daia Shows 2000 Was a Blistering Yeor jor Onfine VFideo, YVIDED WUZE, awailable of
hup:fwrarer videomnze comdbloge? 2010-02-09%'comScore-Dala-Shows-20045-W as-a-Blislering- Y ear- [or-Omnline-
Video-Slides-Avallable-f&d=2425% {citing comSeore daw) (Iinding hal over 2009, U averape amowsnt of time
amang web nsers spenl wakching videos anline more Lhan doubled to nearly (hirteen hours per month)
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! the Conference Boerd.”” and Consumer Electromics Associalion®

Consuiting Group,”
Comcast's economists would have the Commission believe (hat all of these estimates are biased
upwards.

28, In addition to the surveys, a growing chorus of cable analysts who recopnize the
threal hai ouline viden poses 1o rraditional video bolslers the survey resulls. Comcast's
economiaty cnticize a single Piper laffray reporl [ cited,‘“ which concindes thal “Internet
delivered video will ultimately prove to he the primary way movies and TV are consumed..,.”™
But Piper Jaffray is not the only analyst that holds Lhis view. For examnple, the Yankee Group

explains the growing populanty of cord cutting as follows:

Al the most basje level, the derijion te cut off pay TV servicas will be an ecanomic
ove.... On the consumer end... [h]y purchasing a relail STB [sei-lop hoxes), wsing a
RATNINg console as the primary vidco device or consuniing only Inteniet-based comlent,
consumers are freed from manthly cahle hills, which in the U.S. avermge more than- 530
per month.... At the other end of the conjent value chain... the relationzhip hetween
programmers and US, pay TV opemtors is gettmg tesly. Broadcesiers and cerlain
popular networks are demending significanily higher lees om pay TV operalort, which
have slarted calling o regulators to get involved in (he fracas.®

40. Parks Assogiates finds over 25 mullion U.5. broadhand houschokds reguladly waich Hill-length TV shows
online, Apr. 20, 2010, awsilable at hetpiifensw. fierce lelecom candpress_celcaves/parks-associates-[nds-over-25-
millionv-s-hroadband-households-regulerhy-watch-full (fnding thet the nmnber of 1135, broadband boussholds
walching premium culipe confent doubled in 2009, some P00.000 1.5, homes did not pay Lur televimion and relied
solely om Internet-based television in 2008].

d1. Ryan Fleming, Mew Report Shows Mere People Dreppiog Cable TV lor Web Broadcasts, Apr. 16, 2010,
ovailable ai hitpafwww.digitalivends, com/computingfnew-report-shows-Gut-more-and- mgre -people -are -dropping -
cable-tyv-in-Favor-of-web-broadcasis (inding that from IN0X & 2000, 800,000 11 5. howscheolds disconnected their
cable lelovision scrvice and walched their tebevision online: Lhat number wap also expected o dguble by 2011

42. David Colker, Pulling the phig on television: Mere peopfe are timing aff the TV and tunning an their
compiters Lo waich thelr fmuorite programs via (ke fnfermel, LD5S ANGELES TMES, Dl 31, 2009 {Tmdung Uhae nearly
one quarier of U.5. households have wanched welevisioo cobioe, apd thal 20 percenl ol respondenia anid (hay sere
watching less lelevigion delivered (hrough ireditional brosdeesr or pand cable-rype providem).

), J4 {Apding thai }5 percent of viewers would consider cuning out vadibiona) mesas of watching ielevesion
altopelhes),

44 Irael-Karz Reply, § 199 (“As suppor for (s claim, he ciies 10 o repon i which analysis g Piper fatray
sLate that in "3-5 yegrs we expest jniemer delivery wili stan v pival the pliymical distribution madels.® In (acL, the
slatemenl in Lhe Piper Jalfray report ralars o aoling reols] oplicns’ nvaling bocka-and-moriar mowie renal swones,
&nd it is wnrelated 1o maditional MYFD services.™),

43. See Piper Jaffray, Internet Yideo: Field of Dreams or Nightmare on Elm S1eeer?, Nov, 2009, at T (emphesis
added). This quote makes clear 1hat Comcasl's econprisls bave loo narrowly inlerpreied the “physical distribution
maodel.”

46 Yemkee Group, Consumers Consider Aaing Lhe Coma, Apr 2010, a1 5.
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The Yankee Group also notes that “the conlinved escalalion of these fees will push more
consumers to cousider coex-culing”™ cspecially among non-sports fans who “are effectively
subsidizing channels in which they hold oo interest™' Indeed, Blair Levin, 8 former analyst with
Stlel Nicolaws and now Omnibus Broadband Initiative Executive Director, commenied in April
2010 el “Over-the-Top Video will eventually emerge as a challenge to lhe current model of
multi-channel disiibution of large and increasingly expensive bundles of linear programrning,

29 Finally, Comcast itsell has argued that online video presents a sipmificant threat to
its cable video franchise. In cowmments filed with the Counmission in Novemmber 2006, Comcasl
argued that Internet video is “providing cousuners witl e iutereclive affernative o raditional
TV-set viewing,™® which “compefe[s) with traditione] eud not-so-traditional video distribulion

technologies for line, altention, and dollars. ¥

Despite the overwhelming evidence of the
competilive threat online video poses to cable lelevision, Comeast’s eponomists argue that Thave
failed 1o provide any “reliable evidence™ that & meaningfnl munber ol cable subscribers have cul
or will cut the cord ju favor of online video services.’' It appears that nothing wonld satiafy their

Mequirements.

B. Comcast's Economists Fail (o Demonsirate That Ounline Video Is 3 Complement Lo
Traditlaaal Cable Television

36,  Two services are complements if the denand for one incrensee in respanse 1o |
decrease m the price of the other. Accordingly, online video is a complement lo madilional cable
television if the demand for cable television increases with a decrease in 1hie price of online

video. That traditional television constimption and anline video consumplion have increased in

47, Id. al §.

4%, Remarks by Omnibvs Broadband lwnalive Execulive Director Blair Levin, Owning the Inevimbie,
Aanerican Cable Association’s L7th Swnnul, Aprl 20, 2010

42, Comecasl Comments in Annual Assesament of the Sarus af Compelition in the Market for (e Delivery of
Viden Progremniing, MB Dkl Mo. 068- 185 20 50.31 {rel. Wow. 29 2006]) (emphasis added).

30. T4, al 39 (emphasis added).

51. Isracl-Katz Reply, v 90.
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tandem does nol inform the cconomic test for comnplementanty, as Comeast™ and {1s
coonomists © now admil. Without offering any evidence of a change in the gquality of online
videg, Dws. Israel and Katz simply assert that the gnality-adjusied poce of online video lLes
decreased over the recent pa.st,“ In theic view, this i5 “prool’ that anline video is 8 complement
to cable television. Ta believe this “prool,” one mnst also believe that the alleged deerease in the
qualily-adjnsted price of online video spurred the demand tor cable television, bal thet twa
variahles mave in the same direction does not imply thal one ¢cansed the moveinent af the other.
Settmg amde Uns eonfusion of censation for correlalion. the qualily-adjusied price of hadifional
cable television lias mguebiy decreased over Lhe last few years, as well, wills [he advenl of high-
definition services end a larger Library of on-deinand movies. TIms, even if Dre. lsrne] and Kate
are right ubonl the price of ouline video. thar the refarive gnality-adjnsied price of online video
has declined is nol even clear. Unlil this assertion sbout relakive qoalily-adjusted price is proven,
Drs. lzreel’s and Kelz's “proof™ of complementanty is merely o conjecture. Moreover, the
Comnmission musl weigh that conjecture egainsl the mounlzin of evidence fown surveys, cable
analysts, and cable operators, including Comeest, recognizing the lweat 1o tradilional cable
televisicn Lthal online video poses.

C. Cooicest snd 1ts Economists Conclude Tncorrecily That the Anticnmpetitive Effects

Vanish if Treditivoal Cable Television sand Ouoline Video Are Distinet Prodoct
Markels

31. Comcast and its economists arpue incomrectly that 1 have piaced online wideo

service m 1he sewne product market as: tradibonsl MVPD services.™ Whether online video

52. Oppasition al 90 . 28],

53, Jerael-Karz Reply, 1195 [“We agres wilh Dr. Singer’s defomion of comnplemenmniy ™).

4. I

53. Oppaosition at 91 ("To light of e evidence digossed above, delimpg 2 single product miarket that
encompassts both MYPD services and omline vider disinbubtion would be insonsisttnt with, ameng other things, the
Cernmission’s prior determination Lhat MVYPD services and Jocal broadeast itlevizion servicer are not pan of the
samé product markel,'").
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belongs in the semme product market as cable television service today tums on this queslion:
Would a bypathetical monopoly provider of traditiousl ceble television service tnday need 1o
contro] the supply of online video lo raise cable televisiou prices significantly ebove compelitive
levels? The answer is likely no given lhe nescent state of online videc. Despite the prowing
evidence of cord cutting, no ewpincal estmates of the online-video crossprice elasticily of
demand for cable lelevision yet exisl. However, even if traditional cable television sarvice
Tepreseils & distincl product markel from online video foday, Comcasl would stll have an
incentive 1o slow the developinent of online viden so long as it perceived online video 1o be a
threat. to 1ls cable-video franchise in the future. And Comcast’s prior slalements, alongside

similar stalements of other cable operarors,’

% reveal that Comeast perceives online videg lo be a
competiive threat 1o ils cable-video [renchise in the near fubire. Begause Comcast’s
exelusionary lie-in of Fancast Xfinily TV to ils digial cable lelevision service could increase
Coincasl’s degree of tying markel power, Comeast’s conduct could generaste enticompetitive
effects.”’ As I demnonstrale below, becanse access to Hulu and NBCU’s other onliie coutent are
vital 10 Lhe success of OTT providers, the proposed merger wonld strengthen the apticompetitive

impact of Comcasl’s tying siraiegy.

D. Hulu snd NBCU’s Other Online Properties Are “Must-Have™ Content for OTT
Providers

32.  As Cowncast tmed to do with NBC’s local broadcast programming, it*¥ and its

economists” again seek to diminish lhe inportance of Hulu and NBCU’s other online properties,

%8, As Glenn Brit, CEQ of Time Warner Cable, acknowledged in May 2009: "The reality is, we're staping 1o
gee [he beginnings of cond culling where pegple, particulary young people, are saying all I need is broadband.” See
Christopher Lawton, More Howseholds Cut the Cord an Cable, WALL STREET JOURNAL, May 28, 2009, avgilable at
hitp:{fonline, wej. comfanicle’SB12434 7195274250829 . huml.

57. Einer Elhauge, Tying, Sundled Discounts, and the Death of the Single Monopoly Profit Theory, 123
HARY ARG LAW EEYEW 359, 417 (2009).

58. Cppasttion &t 114 (“Even il WBCU canmoiled Helu - which il does 1ol - these 2 only two of the huodreds
ol websiles on whicl videg programming is viewed online.”™).
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For example, ey argue lhat the must-beve neture of NBCU's online content should be
mecasured by (he merged fira's {low) market share of national broadcast and basic cable
lelevision viewing, or il (low) market share of basic cable television viewing.™ Because
broadcast networks constilute muwst-haves iu the traditional video space, it follows thal Hulo’s
aggregalion ol online brosdcast progmamming constitutes musi-have programming for OTT
providers. Once again, it mnkes 1o sense ta count Huln's shares of some relevant antitrust
merkel (o impule how mmsi-have il 15

33.  Despite the FCC’s designation ol local broadcast coutent a5 must-have, Comcasl

maists hal Hulu i3 not that special:

Even if NBCU canirolled Huhi - which il does not - these am only lwo of the hundreds of

webyites om which video programming is viewed ouline. Each of the broaduasl notworks

(e.g, AIC.com and TV.com (CBS)) has ils own site on wlich video progranming wan

be vicwed There are s variety of olher sites oo which conlenl from varicus sourmces i3

aggregaled, snch ax yahoo.com. youtube.couy netllix.com, iTunes, and '--'uaq:nh.t:mm."’1
By the same logic, NBC is ouly one of lnmdreds of networks on which video programming is
viewed an cable television. So is a local NBC affiliale nol muost-have? (nher online portals cited
by Comcast simply do pot carry the same must-have condeal as Huln and NBC.com.
Accordmgly, OTT providers need access lo Hulu and NBCU's other online content (gl a positive
price} to compete effectively. (More precisely, the customers of OTT providers need access to
thiis eonient.)

34, To diminish further the impor of Bulu, Cameasl paints ani that NBC.com could

post the same NBC conlent as Hnlo.coin posis.® Consider & world in which the merged firm

59, Irraet-Katz Reply 7216.

60, Oppasirior at 182-83 {“As discussed in Sevion 1¥.B. 1, however, the Joml verlore would acecurt for anly
| 1.7 percent ol national broadoasl sod basic cahle television viewing, and only 12,8 percenl of basie cable rlewision
viewing. Similarly, the rangachen will only increase NBCU's share of overall mationa] vable network advertising
and aliiliate revenues 1o 12 percenl from approximaiely percent ™).

&l Opporition al 114,

&2, Jd,
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blacked OTT providers' access (o Hulucom—eilher directly via iechnological means or
indirecily by requinng the vaer o anthenticale her Coincasl cable television snbscnplion or botl.
Were il lo deny access 1o Hulu, then ihe merged firm would likely block an OTT provider's
gccess o MBC.com as well; the exislence of a separate NBC.comn is no consolation to a
foreclosed OTT provider. Indeed, as I desenbead in my imibal report, NBC has almzady shown a
propeusily w0 exclude OTT providers. According 1o he Mew York Fimes, NBCOlympics.com
required that Inlernet nsers verify a subscriplion lo paricipaling cable or satellite providam

E. Comeast [pcorrecily Argoes That Time Warner’s Feotprint and Quline Cooteat
Portfolin Should Be Ignored

35. TV Everywhere would not exixt today hul ior the collsboration between Time
Wamner and Comcagt. As I described in my initial repen, Time Wamer needed an MVPD parlier
to exert the maximum pressure on independenl contenl praviders.® Accordingly, lbe success of
TV Everywhere’s tying stralegy {as measured by Lhe retardaiion of anline video) depends on the
cotbined MVFPD footprint of Time Werner end Comicast and the quality of the firms* combined
anline content porifelio. The footprdal iz important because OTT providers might echieve tlie
regmisile economies bl scale (o compete against Comeast by serving Time Wamer's cable
cusiomners only, il oll TV Everywhere’s members coordinated e refusal to deal with OTT
providers. then OTT providers likely could not achieve the requisite economies of scele. The
nnportance of the quality of the combined online conlent porifolio is precisely why the proposed
merger execerbutes the harm associated with (his stalegy: To compele effectively against

traditional video aftferings, OTT providers will need access to the online content locked behind

&1 Bruan Sieller, A irickle of life streans on the web, NEW YORK TiMES, Feb. 18, 2010, a1 15,
& Ty Evoryvwhare, BusinE=WERE, Mar, 10, 2010, avaifabic al
http:/farwrw businessweek comdmagazineiconenl/ | 0_1204171041595366. him.

BAVIGANT ECOMNOMICS



-28- FOR PUBLIC INSPECTION

TV Everywhere’s walled garden. And Comcast's acquisition of NBCU's ouline properties
enhances the value of TV Everywhere's content partfoliv.

36.  Despite the wibeal role Time Wamer played in formulating Comeast’s Lying
strategy, Comcast argues thal Time Wamer's profits associated with TV Everywhere should not
enter lhe toreclosure calculus here:

Conceding the zbsence ol sigmbcanl preminnm cantent cantralled by NBCLU, Dr. Singer
claimg that Dre. Jwael and Karz should alse have considered Time Warner's wvideo
caontenl. This reflects a misunderstanding of e mode], which cansiders casts 10 NBCU
and gains o Capcesl. Time Warner's profits do not enter the analygis ™

If Time Wamer's unilatera] refusal to deal with OTT providers were nol profitable, bat
Comeast’s and Time Wemer's coordinaled refusal 1o deal were profitable, then asking whelher
Time Warner benefils when Comeast acquires online content is reasonable. But | never prgued
that Tunme Warner's incremenlal profits should enter the foreclosure caiculus. Rather, 1 eaplained
thal the Commission should ceonsider Time Wamer's feeiprint when measuring the likely
anlicompeutive iinpsct on OTT providers assoviated with Comecast’s decision lo ecqure
NBCU s online contenl and then place it behiud the X finity walled garden.

7. Finally, Comecasi’s econamists arguce (hat Time Warner's video content should nol
informn e fareclosure analysis,

D. Singer claims that one should also consider Time Warmner Cable’s video cogtent in a
loreclasure analysis. He olfers no evidence lhat Time Wamner Cable and Comeasl are
smehow eolluding, and he ignores the fact that Time Wamer Cable no longer has a
sigruficanl nterest in programming networks, since ils 2009 separalion frown Time
Warter Inc.™

On the contrary. my initial report recounted at least (hree inslances of collusion againsi content
providers: establishing iIN DEMAND s pay-per-view service, cstablishmg TV Everywhere, and

collectively punishing the NFL Network. Furthermore, even If Tine Warmner Ceble has shed ils

&3, Opposifion al 188.
&6 Irael & Kaiz Reply, 1216
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programming, networks, it still holds sipnihicant nghis io distoboie video programming on the
Intemet. By refusing to grani OTT providets access to its gnline portal, Time Warner can
nuligele the nsk of onhine videu’s evolving inla 4 nval platform for video costomers. Moreover,
Time Wamnmer's exclusionary conduct mdirectly benelils Comeast: With access to Time Wamer's
online conteut poritolio, OTT providers operaiing in Commeast’s temitory nould provide a more
compellmg offering to Comcast’s cable television subscribers. Accordingly, it is reasonable to
~cunsider Time Wamer Cable’s video conlenl in a foreclosure analyeis” relating o Comeast-
NBCU.

F. Comcast Fails to Delend Ity Opline Anthentlcation/Tying Folicy

38 Comeast’s authentication policy for online video amounts to a Be-in: A brgadband
user cannot pain acesss lo opline video content without verifiing her subseniptian to Comcast’s
cable lelevision sexvice.® Swted differently. Comcas! lies access b ils online cantent to ity
digitel cable lelevision service, In a traditional ue-in, 2 firm with market power in prodnct A4
refuses to supply 4 unless the customer also buys product B from the firm. A varialion of this
policy is that the firm aiso refuses (o supply B unless the customer buys product 4—in other
words, neither product can be purchased separaiely. Here, Comeast has significanl inarket power
in the supply of cable ielevisian service within (he regions it serves; Comnasl’s market shares in
four DMAS implicated by the proposed aranzactions are as Ifigh as 60 ]:uzn:.ae:ul,ﬁ'H In the foem of a

Iraditional tie-in, Comcast refuses to supply digilal cable television service (the 4 produce) vnless

47, This discussion fosuses om Comcaat's exclpuorary pobicies vis-8-v1s sodd weer. Comecasl also engages in
exclusionary conduc! vis-d-vis independenl contem camers. In particular, Comeces! conditians access o ifs cable
relevizion platform ou 2 comenl provider's apreemend ool 16 distribyle i1: contenl online, A coniplele remeady wold
addrags Comeastz exciusionary conducl on this side of the merkx! by prevenung Comssst from conditioning
cartiage in this way.

6%, According w SHIL Kagan, Comeasl's MVYPD markel stare in Clucago, Philadelplua, San Francises, and
Miami are §1.6 percent, 63.4 pereent, 57.8 pevuent, and $%.3 percenl, respectively.
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its customers also obtain (for frer) access o its On Demand librery online (ihe 8 producy).” On
its website, Comcast explains: “More entertainment access. An On Demaud library approaching
20,600 ulles is yours m enjoy wherever you wanl, Best of all, many of your favorite prograins
are available online aptime—for no additional cﬁarge.”m lo addition, Comcast retuses io
supply sccess (9 ils online porlal unless a customyer can authenticate that she subscribes to
Comecast's cable television service. Netther prodoct may be purchased separately.

39.  The objective of Comcast’s tie-in is to prevenl any development of online video
23 an allernative mechanizm for walching cable programming. Comceast has commented to the
FCC Ihat it considers online video to be a viable Uireal Lo its cable 1elevision franchise.”! This lie-
in is likely aimed &l impairing rivals thal eggregate online video contenl in one porial end ride
over the top of 8 broadband comection, called over-the-top or OTT providers, from evolving
into nival MVPD suppliers in |he future. (Althpugh the fie-in nould impair olher gnline video
providers in similar ways, we focus on the competitive impact on OTT rivals here ) By including
Xfmity at no additional charge, Comecast has etfeciively set 1he imputed price of Xhnily at zero,
Thus, cusiomers loyal lo Comcast’s cable television service wonld nol likely pay a positive price
for a rival’s online video service; they get a similar service for “free.” Because of Comcast’s
autheutication policy, which requires broedband users to verify a subscription to Comcasl cable
television, :f 8 Comoast cable lelevision subscriber were o cacel lLer cable television

sobscription, then she womnld be preventad frowmn accessing Comcast’s video library omline.

o9, According [o its website, every diglraf cable welewision package that Comeasl sells Inelodes Bocess tg i On
Dieinand loracy. [n contrast, a subscriber can geal besic cable seryice [or 15 per month {in censin are13) withoot
aceess o Comoast’s On Demand library.

70 . See Kiinity Where You Want, avalfoble & hupireaw xfinity. com/choice-and-contrafiudhere -vou-wants.
Comcast's economists also adinit that Comeast’s cable television “|clensumers do nol pay extra for Fancast Xfinity
T¥ beyond the cost of their cable setvige, | . " Israel-Ratz Reply, § 207,

71, Comwast Costunen)s in Annual Assessmenl of the Status of Competition in the Market For the Delivery of
Yidzeo Programming. MB Okt Mg, 06-189, at 30-31 (rel. Nov. 29, 2008) ["Many networks have jumped head-firsi
inte Intemel video, providing consumsrs with an interactive alfgrnafive 15 trdinonal TV-zet viewing. {empbasis
added).
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Moreover, if a Comcast customer were to drop her cable lelevision subsenption, the standalone
price of the cable modem service would merease to a “penalty price” as a result of Comcast’s
buadled-pnecmg, scheme, further squeezing the available margins of OTT pmowiders [assuming
the OTT provider were 1o compensale the snbscriber for her forgome “rebate” an bipadband
SErViCE].u Assuming gercrausly thel lie costomer could replace Comcasl’s cable Iotemet
service wilh a competilively pnced broadband offenng, an OTT provider would still be impaired
in its ability to compete effectively with Comcast to the extermt that noo-loyal customers perceive
the anline content behind Xfinity—which after Lthe transaetion, would inelode NBCU's onljue
content, inchuding Hulu—to be must-liave programmiug; if switching to an OTT providar meant
losing, access 1o thal must-have progremuning, then most customers would stick with Comeasl.
Thns, the proposed mansection would retard both cord-cwiting ectivity among Comeast
cugtonters and innovation in online video penerally.

4).  Comcast defends iis authentcation policy by noling that aulhurticanon s a
concept (hat is being pnrsued by en amay of content owners and distributors louking 1o
appropriaiu]y monetize their content as [nlemel delivery becomes v more significant factor, and
Comcast is an early adopler of the concepl.”” That other cable aperators who belong o TV
Everywhere—a collaboralion among cable operators ¢ facilitate their dealings with content
providers—require  aumenbcation does not make Comeast’s  anthenbcsbon  policy
procompetitive, especially given Lhat this suthentication policy was designed in a coordinated

(ashicn. In the absence of the eoordination between Time Warner and Comweast, it is possible that

12 Bascd on an Aupust 3, 2014 interview with a Concasl senace reprsssatalve, the standalone price of 12
Mbpa vable medem service in Washingwn, D.C. was $35.95 per monll. A bundle thet included the same cable
modem srvice and cable ielevision service was 310] 90 per monih. Because the comparable cable lelevision semvce
way priced al $36.95 per month, the imputed poce of the ceble modem seraice in the bundle was 544.95 {2qual
F107.90 less 356,950, Thus, Comeasl impases a 31500 penalty per month on cusiomes who puncliase cable modern
service anly.

3. Opputition a1 205 1. 704,
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the TV Everywhere model would not even exist. Moreover, conduet permitied for cerlain cable
operalors might be anticompetitive when pracnced by others. For example, the non-
discrimination provisions in the Cable Acl penaiu to vertically intepraled cable operators only; a
slandalone cable operalor is not subject ro the sane duties in ils dealings with cable petworks.
The size of le cable operetar's foolprinl also warranis differen! Irealment under the law: 1f a
cable operalor wilh five percant of the nationwide MYT'D markel tied its online portal lo a cable
ielevisiod subscription, the nssocialed market-wide foreclosure would not likely be sufficient to
nnpair an OTT provider. Becange Cormneast is the largest MYPD, ils prachces cannot be defended
by ciliug similer conduet amoug smaller eable operators, which indeed aleo increases Lhe
callective foreclosure of OTT providers.

4]l.  Next. Cowncast argues that its conduct reparding Xfnity does nol constitute an
anljcompetitive Lying arrengement under Jefferson Parish’™ because Comeast’s cable Ielevision
and online video service conshilute & single, finished produci, and because the associaled
fareelaaure share is too small.” To ascertain wlether Comcest’s X fnity and itz cable television
service are 1ot separefe products (and therefore not subject to 1ying law], we mfer to Professor
Elhauge's 200% Harvard Law Review article on tying.”® Professor Flhauge defines the crileria by
which conms are instrucied to evaluate iwo offerings by a fimm: *Thus, two ilems are a finished
product limited o the iaw ou refusals to deal and price squeczes only if the delendant’s buyers
would not buy the ilems separately even without the conduct, and the rival seeke (g conpel the
defendanl to sell an Mem (@ the nval so that it can make the same fiuithed praducl. Jf the

defendant’s buvers would by the items separately absent fhe cormduct, then the Hewms are

74. lelferaon Parish Hosp, Dist. Wo. 2 v, Hyde, d66 1.5, 2, 9-11, 13-13 {1984) {*Jellcrsan Panish™).

15, tippasition al 205,

75, Biner Elhaupe, Tying, Bumdled Discounts, gnd the Death of the Single Morgpoly Profit Fhreory, 12}
HARY.ARD Law REVIEW 109 (2008} {cmphasis added).
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separate products subject 10 the law ovn tying and bundied discounts””’ Accordingly, the
relevant inguiry here is whether, in the absence of Comeasl’s Xfinity bundle, monsumers would
purchase online video and cable (elevizion separately. Given he significaut inreads online video
services have made—a near doubling in the consumption of online video from 2008 o 2009™-—
il 18 reasonable 10 believe thnt consumers do in fact buy online video and cable television service
separalely. Becalise consumers would purchase online video aud cable television separately, and
because OTT providers are not seeking accass 10 Comecast’s online portal with ihe jutent of
resolling that service at ihe remail level, the proper lens through which to assess Comecast’s
authentication policy is tying.

42.  Comecasl misinterprets Jefferson Parick i its assertion that the foreclosure share
associated wilh Comcest’s augthenlication policy is 100 small lo be hamnful. According 1o
Professor Elliauge, Jefferton Parish upheld e “quasi-per se rule™ (hat bases liability in a tying
case on lying power—and not on the associaled foreclogure shere—except in cases involviug
products that have a fixed ratio and luck separate utility.” Thus, Comeast is incomedt to cite
Jeflerson Parish as the hasis for 4 requirerent of substanlial tied markel foreclosure.’® Even if
tying law regmired a sigmficant fareclasure share in all Lymg maiters, soch a condilion would

appeal (o be satiafied here. By requiring online users to purchase a cable efevision subseriplion.

T, Id. ar 468-47

T8 romScore dita shows 29 was a Mistering Vedr for onfineg video, YIDEQD NUZE, evurlable af
bitp:farwow videoouz4.canyblogs?2010-02-0%comSeore-Data -Shows-2009-Was-a-Blistering-Year-for- Online-
Yideo-Slides-Available-/&id=2423 {ciling comScore dara).

9. Efhauge. supra, al 407, Frofessor Eilhauge surmmariess the ruling as [ellows: “in Jeffermy Parish, the
Supreme Court considered and rejeeted the svgument thal it should overule the quasi—per se nle and requure 2
substantial tied foreclosere share. 11 jusiifed the fact that the quasi-—per 32 rule required lying markel power rather
Lthen # substantial tied foreclosure share by quoting exlensively from the above Fortner distent, including the above
proposition that part of the radonale way that, separate fron any amicompentive effectd in the lied marker, tying
could create price discriminstion or extract individual consumer surplus on e tying produsy.” Jd. at 423-25 (ciling
JefTermon Pacish Hosp. Dist. No. 2 w. Hwde, 168 U5, 2, 9-11, 1315 {1984}.}.

B, Opposition al 214 n, 729 {"As the Supreme Courl explained, plairdifis must show that the challenged
resimim "forecdosad a0 much of he markel fom penetration by [the delendanis’] camp2tiloes as 1o unreasouably
restrain competitiva in the alfected inarket.” Jfefferson Parivk, 466 U5, ac 11 11.51).
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and by priciug its bundle such that the imputed price of its online video portal is zero, Comcest
forecloses nival OTT providers from roughly one quarier of &ll potential video subscribers—that
is, Comcast’'s national MVPD share. That foreclosure shere alone would be presumptively

8l Finally, because Comcast sz coordinated its TV

anficompelitive under antitrust law.
Everywhere model with other cable television providers, including Time Wamer, the associated
foreclosure shere exceeds Coincast’s MYPD share.

L. COMCAST AND ITS ECONOMISTS ARE SILENT ON MY PREFERRED REMEDIES

43.  In my initial repor, I offered a hest of reinedies that would eddress Comecast’s
likely foreclosure of must-heve cable nelwork programming, including the soon-o-be acquired
NBCU programming. The most imporant coulribulion is my opt-out memedy. Non-
discriminalion provisions have proven ineffective at forcing Comeasi o price iis affiliated
networks in a way thal approximates (e prices ciiarged by independent programuning networks.
Under an opt-out remedy, Comeast’s subscribers would be able to opt ont ol 3 Comcasi bundle
of nelworks at a rebate equal (0 the wholesule price charged by Comcast for the affiliated
nelwork. Ideally, the opt-ont remedy would apply 1o all of Comeast’s musi-have programning,
including ita RSN networks and any channels bundled wilh themn. At e thinimum, it should apply
10 the NBCU'’s must-have programuming, including the len Q&0 broadeast affiliales. Cowncast’s
econorists [aiied lo address this remedy in their reply.

&, With respect to ouline remedies, the most imporant eontribution 1 offered was the
requirement thal Comeast end ils authenlication scieine for affilialed online video content and
sell Xlinity on a stapdelone besis. Online video service, from Apple’s iTunes Slore 1o Nelfiix,

free ceriain consumers, inclnding those who only walch a few shows Unoughont & year, from a

#l. Sgz PHILLIF AREEDA, (X ANTITRUST Law 373, 377, 387 (Aspen 1991) (indicaling t(hal 20 percent
forectosure is preswnptively anbcownpetitve); See alse HERBERT HovENRAMP, XI ANTITRUST Law 152, 160
{idicating thar 20 percem {oreclosure and an HHI ol 1800 iz prosurnprively anficompetitive),
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cable Lelevision subscription. Before explaining our preferred remedy, it is worlh noting thal we
are agnostic about the leclwologias and basiness madels that will ultimately constrain Comcast’s
market power. Accordingly, we inlend our recominendations here (0 be neutra] toweard whalever
procompetitive business practices companies use to help consumers cut the cord, As Lhe lale
gcononust Joseph Schumpeter reminds vs, ©.. .1l is not [price or even gnality] conpetition whach
counts but the competition from the new commodity, the new techuology. the new source of
sapply, he new type of orgauization... which stiikes not at (he margins of Lhe profits and the
autputs of the existing firms hut at their foundatioos and (Leir very lives."* hrespective of how
finns end up sopplving video, without access to the must-have programming Comeast seeks W
acquire, even its most innovative video-distnbution nivals will not be able 1o canstrait its cable
prices. Contequently, the DOJ should desipn its remedy withioul a distribution channel n nrind—
even Comeast's distribution chaonel-—-eo that the market may choase the bast vides distibutjon
miethods fmm ammng Lhe compelilors.

45 With hal caveal in mind, the DOJ should compel Comeast o sell Xfmsty ta all
broudband users 3 la carte cegardless of whether they subscribe to Comcast cable television.
Morcover, Comcast miust be required to end its aulhentication requiremnent for accessing is
online video librery regamiless of whege such videc resides. For example, should & post-inerger
Comcast tnove 118 NBCU must-have progrenuning Lo a differenl online channel—sny, NBC.com
or even &n {Tunes-like applicatiou—Comecast must be required to sell its affiliated onhne conlent
to all broadband users withiout eny suthentication requiretnent. These two measures would break
the tie-iu and thereby allow non-Comcast cable television lelevisions to necess NBCU's musi-
have ouline conlent. t would aleo encourage non-Coineast broadband providers (o invest niare in

their networks, as access Lo musi-have programmaning is cnotica) to their business plans.

§2. JOSEPH SCHUMPETER, CAPTLALIAM, SOCIALIEM, AND DEMDCRACY 84 (Harper & Bros. 1942).
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