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arguc base.O on a hand ful of irrelevanl anecclotes-then a local NBC affiliate doe.' uot constitute

MVPD rivals in these six DMAli is less !han (I.J) percent. If denial of aCCCa6 to a local NBC

affiliaTe wCluJd nol generate a ~hare $hifl of [(Ill) pernentage poinls---as Corneasl's economists

ClriginaJ ~alcu1auons, the critical fureclosure share needed to indnce Comca:;L Lo deny access to

13. Even so, ""hen I analyzed Comcast's eOOllornisls' foreclosure analysis, I relied on

:'3, J e<rLolJI wf>Y ("0""...·' exUJlI mar"e, share rrovides a C<)nse",..i~e .,.umate below.
=4 /",,,U;QI= /i,-ph'. ~ :'3 ("'Howe~<r, in USing Ibi' oour<e, Dr, Singer mist.....nly omilled ille 'ubsenb"",

"<"",,,,,led f,_r by til< ·Nh., c.hL.. group'').
:'~ Si"g" /i~p<"'Ot I.hle 6

share in any material way. For example, CorneasL'. share in Chicago declines from 63.2 percent

A6 Table I sho""s, inclusion of lho.e minimal subscribers does no! change Comcast's market

their estimates of Comcasl's local market shares----and not on my own esumates. By their own,

TABLE I: COMCAST'S MARKET SHARE lIY DMA, SNLK.AGAN

MYPD•." Table I reprodnces and UpdaLeS the table from my original report1J by inclrxling those

markel share colimale, based on SNL Kagan failed to include subscribers of the very smallest

12. When Comcasl's r.('.onomials criticized my report, they pointed oUI lhat my

wne"l pr-ry"ider due 10 lad ()J aca.'.' ra [ke wilkheld ron/en/. ll Com~BsL's local share iu six of

Ocigu,a1 Talal Original Revil;ed Total Revised
MVPD Com""", MVPD Como",,'

Sub,onoo. Shere Subscribe", Share

"",th invial departure rates, 0.6 OllJlcaSt'S own economi6ts oomiL

tell DMAs is sllffi~'iently lurg"..-.-thal Is, grealer lhan 39 percent-lo make foreclosure profitable

1061.6 p=L when I C<lnsider all subscriber<.
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mu~t-have prowarnmm~. S\Bled differenliy. Com~a:ll and its <'C,:m"m;slii are effectively

challenging lhe C<lJnmission'! classifka\io~ of br<mdcast pr"grMnrruog as mUiit-have.

14. Moreover. ComcBst h;u all~ady w~ake"ed LOmpetilion L\l Philadelphia md in

Chicago, the latler via i~ ace!,;"" pricing of C$N-Qliago. T" lh" e.\tenl thai Ule pa&s-!hrough

rale is close 10 !(l(l percml--a rea~oJ1llble a.3L1111pl;OD g.v<:J\ Dired-V', and Dish Network'6Iacl:

of Markel powcr-Comcasrs majl'r Tiva1, h~ve already rai,ed th~ir ~ubscription prices

significantly relalive 10 a world in which an indepuodent netwon: owned the RSN.lfCOlllCllSI

raises the price of lhe 10001 NBC affiliate, Cl'mcasl'~ nvals wl'uld have to rai~ .. their 5Ub~criprioll

prices onCe more, thereby allowing Comeast to raise it~ ~ub~cription prices. The condition~ thai

indeeed ColDc:ast to 10redo~~ ri""l$ in Philadelphia and Chieago from regio"aI 'poJrt'

progrllfTUlling 8r~ identical to !he cooditions Ulal will infunn the merged finn's pricing llJId

a=, d~ci.ions to NBCU'. local broooballd affiliates vi~-a-vis it~ rivals in lhose ~ame marke'ls.

lndec:d. by previonsly impairing compeLiLion in lho~e same man:et~, lhe competiti""

ci",um~tmce~fur another price inL'Te3Se may be even WOrse.

B. Comuu and Iti Economlst~ FaU to UnderstWid How ComCIIs('s Current Mltrkel
Share Likely Undel1itate~ the Di~er.lionRatio

15. Becau~e of Comea~t'~ c!uste,ring ~trategy, h~ market share likely undere$tim~Lelo

the probabilily lhal a non-Colllca~t eu~toiller departing after lo~ing Comea~t-exclu~iv~ LOnte'lll

3e1e~ts Cornea,! a~ her provider. Comca~l'~ economi~ts disagree, arguiug thai Illy "a8sertion is

contradielOO oy the data, which show that di~ersion to Comcast i~ substaelially less th&n

proportioual."" or eourse. lhe data to which (hey refer come li-om a handful 01 ane~-t1otel; that

C8IIDOI infonn the likely 9hare ~hift here: In eaeh anecdote, only olle DBS nvallemporarily lost

access to a local broadcasl network, tl\er~by all"wilJg intra-DBS-provider ~"b"tilulioo. Should

26. Israel-KaJt Reply. 1123, TI-oev ,lhlJl1al.iv allo'" "(or. dLVN,iu" role from DBS pm.idm '" Olmoa'l "'1",,1
10 lIJ "fwhal would be implied byprvponwna) d,,~r>iQn ba=i ~n mar." ,~," 1J.116

N.\ \'IG,INT b;<iN()~10
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Cmncasl merge with NBCU without I~triclion, (1/1 rival~ eould permammlly Ip~~ a"Ce:l:l to a

local broadea~t network, thereby tuooling. suh~titulion from One Comeast riv~1 to anoth~r. III

what fe-1l0Wl, I provide numerical cxaturlM that iihuw how Comca~t's <O\lfrent shares likely

uudep;tate Ihe probahility Ihal a departiug cuslomer selects Com~K3t.

1, Use of curnu! mark..t ,hares does not couslder CI>U,t.l\U'S cl>'\ierage I>t cable
hl>nsehold~ ,..ilbin II DMA

16. Consider two competili'\ic seenarie-s. In Scenario 1, Corncasl hElS 6{1 per~nl of

MVPD subscribers ID\d pa-Sell go pcrCCllI of 110usehold:i in the DMA. Thus, Commal'. mllrker

share among the home" that it a<-"tUaily p,,-~ses is two thinie (equal to 0.610.9). IfComCllst refuse,

to licenBe rnusl-have programmIng 10 all MVPD rivals in the DMA, the" the probabiIil)' of a

uo,,"Comeast =~lOmer depllrting after lo~ing Comcusl-exdusive conu.nl and switching to

Cornea-<t is 75 percent (equal te- the ",Iio of non-Corneast cUStomer:< passllll. 10 nou-Comcast

eustornel1l,l1 Or [0.4 " 0.1)10.4). hi !hi:> scen'l.",lo, Comeast'. cumml m&t:et share of 60 percent

IUId""",limar",, the actoal probabiJJl)' of 75 percent.

17. III Scenario 2, Comeasl h"~ 60 percent of MVPD .ruhscribers bUI pas"", only 60

pert=t of hOll"eholds in tll" DMA. Thus, Comca~t'. m.:>J"kel share among the hom~ thal il

actually pElS~es is JOD p",cent \equal to 0.610.6). If Corneas! refu.<es 10 li~n.e mu~t_huve

progrnmming to (Ill MVPD riY-dls iu Ih~ DMA, then the probabilily of a nOll-Comc.,! customer

n. Molbe",Ol;",lly, in lhis seclion I .... ""rusl~g C"",e<;, 's """!IOmi,1S of lmHng !(l UndOJ1lIOlld """dillon.i
probal>iUtv. W S !'t\l""enl ,I>< .... ofCon"",st o",lOme", P 'h••., of bomes pa""""- ."d " !he ..1orhon'e, in lb.
DMA; .... _~ il"~'1"'" lhe.'Ie ..IS os probabilily e""o'" S !; P i" <lie I'fObob~Lly 'P''''' fl. The ,;01 of borne..
departing ~p .ber f""",lo,un: of ,II rivals i. ill< se, of noo-Collleool eu....m.", or D.tp ~ " \ S, ,., Iho prol>Bbili,y
or dcportl= ;. Il"(Dep) ~ !"(fl) " F(S) - I . P(S). Tbe .... orhon,,", drr"'lq to Corn"".1 Dells ,he ""I of oon·
Come"l o,,"lOInen; who," h~m"" are pa"'.... 0' Del- P \ S, '0 !he prob.biIit,- ~fil"'ctiog i, P(D~I) - 1P(p) " I!"'(S)
C\e~dy, Del!; Dep '0 P(D,f n D.p) ~ p\'D~I). From the definition of conditionai probobiH,y, • non-Coo,e,"
<"'(~Jner',prob.biliry ofdofechng 10 Con,.;,",' .fle, depilrtiog a ri,....] MVPD (,

P(DrfIDfp)= p(DefnDep)", P(P)-P(S),
P(Dep) 1 peS)

N.I.VIG,'1N"J" EcONOMICS
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swit~hillg to Corneast conditional On leaving her MVPD dne to lack of a,"\ClSS to the withheld

contel\( is 0 percent (equal 10 (OA - OA]lOA). None of the potential CY~l()me," <e,ide., ",]tltin

Comcasl's fooqmnt. In thi~ ~cellario, ('.()mca.t'~ Currell! market share of 60 l'=lIt provid~ au

upwardly biB~ed eslimate of the rekvant probability (equal to 0 percelll). More for1l1~1 ollIalY~LS

mows that thi~ lind of upward biasing only happeJIS when Comca,!'~ market ~hiIJc is tu....tly

equal to the mJlJlber of homes it p.a36e:!.l! Because (If the bia, demoniltrated here, a careful

application <:>f the Commission's foredo"'re model ~honld considcr Cornea,!', ,hare of homes

paSlled in theDMA-a feature neglected by Cornca't'~ ,••(.m,-,miilt~.

2. By consolidlilting its fontprlnt wi.bin th ......Ievant DMAs, CnmcDst bas
increased the probabllity of di"U';OD ....yond wht il; implied by it. market
ahare!

lB. To the extent. that S.cenario I mare ",",otl8bly approximates the market structure

111 tbe afJet.1ed DMAs than S.cenario 2, diversion to COffica5l among non-ComCIL't cu~lotnen;

leaving another MVPD w<.ntld bn more thin proportional to Cornca~l's L'IlIreIl[ shores. Comeao!

has engaged in a series of acqui~i[iQnsB.Dd ~waps., including the ""'Inbition and ~W"Jps wi fr, Time

Warner involved in the Adelphi,a transaction, to consolidate a cluster C>f hom"" p><sed in the

DM1\.. Table 2 sho~!'hares of cable hollieholds passed hy ComcB.'5t for each <:>f\lI/o six DMAs in

which Corneast ba' a milrket sh8re in ell.oess of39 percent.

28. Usin,g Ill<: "me nnta~"", lin' Datico Cam....!'. econom;m uso I'(S) where mathCJJUlli<s oniy jlJlltifie, tho
0." of P{J~J IlJ<Ip). To "'" why I'(~) gen<rnUy un<J=tat"" I'(D4IlJ<1p), obso"'. Ull" I'(P) ~ "'S). "" if PiP) ~

P(S) ttum P(DwfIDep)" P(S)."d ifl'(P) ~ P(S) lhen I'W.JI Dop)'; P(S). For'UFpose P(P) " 1'(.\) I,u, thtlli'Wej
IlJ<Ip) = [li'(P) - peS)] III - P(Sl]'; II"\S). non PIP);; -[I'(Sl]2. which is. contradiction smee p,p~.blliti« or"
no,",egativo. Alternatively. if 1'(1') ~ Ii'(~l 'oon P(D<-fl D.'p) = O. k Tabl. 2 'ho"",, the la~er ""o,",no .i'h.,,, '"'"
or doe> ~ol OCCU'.

N.\I'lG.\NT ECONOl.UC;
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TADLE 2: COMCAST'S SHARE OF HOMES PASSED BY CABLE BY DMA

45.3%

,:.,',:Z~.2!'I1>
39.1%

1l.J%
",89.4%' '

666%

'''''9~!~%',:'' '
86.6%
9~;,:4-~ ,

(3)~(2)1(1)

1,711,6Q~

1,538,m
1,068,'141

2.;586,681
~,411,13a

l:3H~H2

l,110,lH
1.315,000
712,321

2;550,810

2,1J8,899
.,f64,~S~

Home, Passed Homes P....,d Corno.,t Share
By Wirdine By Corno'S! ofHoIIleS Passed

C.ble
OJ

Chicago, IL
Philadelphio, fA
s.1D.'F~jsco:OokJ..,d-S.n

JoseCA
Washington, DC
Mi3iffi.$OrtLOudordol... FL
Hartford, cr

DMA

Source: Warrens., July .'010.

It i~ worth noling Ihol in 311 bul !he M,ami DMA, alleast on/: Corneast system failed to report ils

homes passed data 1(1 Warr~n'~, !hereby potentially understating CornC<lst'~ tolal homes passed in

!he DMA. Importanlly, in four of Ihe DMAs-Chic~, Phil4delphi~, San Franci.co, and

Mi'lJl\i-lhe lIlllTh\ ~lrudure. (roughly 90 p=enl homes pBMe<I by Comcasl 60 percellt

Comcasl markel 5hare) is <::I"..,ly appfl>x;mated by Socenario I Even ill the two malkets where

Comeast pa8.e~ only 66 Ontt 71 P~TCe:nl Df homes (HElltfoo::l ello(i Wll.';mngtDn, Te.pecliveJy),

Comc""I's mmel: ,h&rr. likely unde"tale.<l the relevant probability for 1M .arne reason, (I.j llIany

(If the homes p"s~ by COllleasl in Ihose mork~ts ore nol y~! served by CorneasL And as I

demonstrated above, when ComCllSt passes nellTly all homes in Ihe DJ'iA, !he CUJTellt market

.hllreS Ullderstute the probability at which a non-Com""~t cuslOlller would select Comeasl

conditional on leaving her MVPD due to lad: of aecess to programming.29 Intuilively, tl'lere i~ no

chance that a defecting customer would switch 10 Time Warner Or SOme olber ()lJt-of-regioll

cable operutor. Comca~('s economisls Jailed to consider homes passed data in !heir forocl""ure

!lTIIIlysis.

29 D,ing Ibe sarno nQI.lion, lh£ lolal bias 11'(1)<,/1 Dq» _ 1I'(~1 ~ 1(II'(Sj)2 - 211'(,1') + F(Pl) i II - P(Sl) m.,
[;n...-ly as the nunlherofhon,es p.os.ed .10 r.!e of 11 [I - "(Sj].

NAl'lG.lNT EcONOMIC;
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3. Comeast'. preferred anecdotes of diversion based on short-lenn lO9.le~ of
broadcut stations by Dish Netwnrk are not informative

19. As ] ~lplained m my report, the original Katz-Llrael .Itud~ relied on four recent

retrallsmis~ion dispules inV<llving Disll Netw<lrk only_ Because DirecT\' (and oIlier MVPDs) had

acceR' to Ille broadca~l nelw"rk dunng these dis pule; , Illal Comea,l's gain. were mirrimal should

Come a~ nO Imrprise. Moroc....er, threll (If Illose dispules laH"" iM b~tween two and Lhree day~,

which is an unrea~onably sh(lrl ~riod in which t<l expecl customers to change MVPDs and thus

all unreaoonably shorl p':rh:>cl in which 1(1 mnsure thl' "actual departure ~hsre" were Corneast to

withhold NBC1J's 0&0 affiliales fn:>m .n rival MVPDs ou a pcnn~nent basis. Corncasl'.

eeonorm;;ts have yet Lo rebul the.'It criticisms.

C. COIllCagt'. Ecollonli6lJ Reviu'li Their Critkal ()eparture Rolres, Pnrporndly ill.
Light of "RlIC'enl Mukl'lpbce Development!!"

20. In their originlll ,epOl', Corneasl·. econonllstt estim.tal criLical departure rotes

I J for both temporary aud perDlllDelll foreclosure !itrntegi~. In their reply,

the <.TitiQlI departure rates fur tempornry foreclosure strategies are adjusted npwmi by a factor of

rQUghly (l_}} and permaneut foreclosure strategies are taken off the table_ Om. Israel and

K:L12 ,-,ffer three rationales for this radical revision: First, they cite a ucw retran~mi~,ion

ag.eement between DirecTV """ NBCU, which purporledly e;<Ctend~ retnllli>lnission nghtEo from

20 l2 to 2016,lo Second, they cite an e:npiri""l analysis present"" hy Dish Network. which

purp<lltedIy "impl[ie;;] that the dive.r.;ion Tllle In Carm",,1 was approximately Zl'ro."; [ Third, ~ley

a,guc that becauge the longest di~pnte between COll1east and Dish Network (involviug Fi~hc:r)

[aSlai only six mouths, any aualysis of the profirn.bility of permanent foreclosure slNle~e~

-'(1 fsrael-Kalz Reply, ~ 15.
3: Id~t6_

N.\VTG.\NT EcONOMIC"
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would be infeasible, as it would be impossible to compare lhe eritical departure rale 10 lhe actual

departure rate tor a longer period.j2 None of Lhese rationales is convindng.

1. There is no basis for edimating a new critical departure ran: in light of the
NBCU-DlreeTV retransmlsglon agreement

21. Corneasl and it~ economi~ls have nDI produced NBCU'~ new retransmission

agreement with Dir""TV. Withoul acce&S 10 lhe preci~ term~, one cannot be sure Lbai NBCU's

new retronsmission agreement with DirecTV prevenls the merged firm from raising prices On

DlrecTV or from requiring DirecTV to purchase le9~cr networh all a condition of getting Ihe

bestprioo for NBCD'. 10 0&0 affiliale.~. For e:mmpie, if the agreellll;:nt tail~ 10 ~pecifY rales bUl

instead conlai1l9 language Ihat Ihe partie9 will "negotiate ;u good fit.ilh," then nothing would

prevent Corncast from sooking eJltraordiuary prices. AUemativeJy, if the agreement conlains a

terminalion righl by NBCD, Ihen again nothing would prevent Corneast from seeking prine

increases. Or perhaps the agreemenl granlll DirecTV access to NBCV's must-have progmmming

conditional on DirecTV paying intlated rates for NBCD's lesser prngnllnmiug; if so, and if

DirecTV refuses to comply, lll<:ll lllere is nQ 8ssurence lllal Dillh Network's customlm1 could

switch to DirecTV 10 watch Ille willdleld must-have progrmmning. Even if the sgreement [Qnks

down prices for NBCV's [ocal 0&0 afliliaies Ihrough 2016, the filet that NBCD rushed to

finalize an agreemenl in lhe middle of 2010 for rates pertainiug 10 2012 Ihrongh 2016 suggesl~

that NBCD does nol believe IhaL CQlllcasl can be trusted with future negotiation!'------in which case

the pro~pect of fQrec!Q5ure ofbQlh DBS rivals is simply kicked four years iuto the future.

22. Finally, even if the agreement preserves a di~grunlled Di.h Network customer's

Qption 10 switch 10 DirecTV in search of the withheld contenl, it does nothing IQ preserve her

QptiQn of switching to Vcrizon FiOS or AT&T D-Verne to obtain a lriple_play bundle

32.10'1117,

N.\ I'IGANT ECONOMlCo
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comparable to Comcast's-a valuable option thai conld be degraded if Comcast withheld NBC

affiliates from AT&T Or Verizan. DBS rivals are somewhal impaired ill [lie ability to compete

againsl cable operators because of their lack of a viable broadband option and certain cable

operators' use of penally priclng tor sLandalonc cable modem service.)·' lndeed, many analy~t.

believe lhat, by virtue of FiOS's llnd U"Verse's comparable triple-play offerings, FiOS and U-

V"",e present tbc greatest competitive restmint on a cable operaior's market power in !he

fulure.)' Unfortunately, no NBCU-DirecTV retransmission agreemellt can preserve (hat option

after the merger.

1. Then! is no basi" for estimating D new critical departure rate in light of Ihe
act1l.al diveninn rate experienced by COlllcas[ around the FiBher-Dish
Network dispute

23. The divenlion to Comca~t funowingDi~b'~ di'l(lnte wilh Fisher Broadcasting does

not prove that the proportional assumption based on current luarket shares is aggressive, as

Comcast's eoonomim assert. A3 explained above, Comcasl'g ability to for=lose both DBS

operetors won\p still be feasible, and jf snccessful, would preclude a departing Dish Network

customer from switching to DirecTV (and vice ver~a) to obtain the withheld '>:Intent. Even if the

new NBCU-DirecTV relrBllsmi..ion agreement prevenled the merged entity from raising prices

on NBCU's 0&0 affiliates to DirecTV, nothing in tbat agrcemr.ot would prevent Comca~l from

J~. For "",.n",le, Con'''''"' c\lorge, a penatty price fu, ou,lDmero; whD seel< 10 purobaoe ....nd.l""" cable lI>Odem
",,!Vioo. See C0U\C3'1 produclS, """"able or bnps:llwww.comca..<I.oomi.hop'buyflo...2/produ<",e;;px ("Thi. special
prioe [for broadband IUler:neJ] is fo' Cll6lomer, wba currenlly sub;;cribe 10 Corneasl Cable Or Come.at Digital
YoieC® "."viee.").

J4. See. e,~., Jan Olgein;on, et oJ., Broadband Teclmology, SNL Kagan, MOL 19,2009, al l~ ("Cable's grip ""
!hD video merkel funher IOOiiOned in ilIe fourtb quaMer.s telco" a"J ro a lesse' e:<lenl DBS, ronlnluoo la grab
m.rkel sbare from lhe inollrnhoulll. According 10 SNL Kagan analysis of 100 ,oelor, U.S. leJeo :md DBS indu.'lUie.'
5ignod an .n e'limated 575,000 and 199,000 nel new subscribe.., "',pecliv<!y, while the oable 10'1 668,000
oustome", iu!he guoner.") (emphasis added); Anders Bylond, Come.SI's growth ,lows as pte>,"", from riOS, U·
Y<"e 'alehets up, AR.'l TlOClINlCA, Oct 25, 2007, available 01 httpJI,rstedmica.comIoldfconlenVl007/IO/comca,lll_
groWlh-slows-as-pr""ure-from-lio&-u-vom;e-","'h<l,-np.aI"S ("It looks b"ke the vaunled 'triple_play' p,ckaging has
piel<ro most of ilIe Jow-hauging wil ,\ready. One rriple-play eu,lamer .dds lIll"ee ROUs----{lne e>eh lot voice, dal.,
.nd video sorvic",. La'l 1"llT, cable companilC'l were fairly unch.llengcd in lirn:e-way o!frnn~" but a. Yerizon .nd
AT&T roll out high-;;peed n<"""rks cap.ble of swanlJog a full , ..,ge of video >e",ic", inla lI,e home, lh.l
monopolistic advautage i, gelling 10'1.").

N.I.VIG,vn ECONOMICS
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degrading the qualily of lhe NBC ~ignal carried by DirecTV relative 10 the quality of the NBC

signal carried by Comca,t. For example, ifComcesl were to move national sporting events from

NBC to an exclusive Corneasl 1nlemel portal, then departing Dish Network customE:rll who

veined dwl contenl wonld not ;;wilellio DirecTV.

3. There 18 no basis to abandon the permanent forecloiure analyslll heuu8e the
longest known dispnte between Dish Netwnrk and a broadcaster WIIS IiU
months

24. Comeasi has dng in ils heels 011 CSN-Phibdelphia forthe long letm, even vowing

to challenge the FCC's rec.ent order ending lhe lerresLrial loophole in roul'1.- Yet Comcast's

economi,lg IlI"gue thaI it i. impossible to assess the profitability of denying NBCU's 0&0

affiliales to rival MVPDs in Philadelpbia (ond in tbl' other affected DMAs) for periods longer

than six month~-the longest known carriage dispute involving Dish NetwPrlc and a broadcaster.

Because searr.b and switching are costly, MVPD conswners will not search for alternative

MVPDs unlil they ore convinced. that the dispnle is long-lived.. Hence, Comca"! did not enjoy a

significant lift in subscribern around the Dish Network-Fisher w!>"pute, By vertically integrating

into musl.have prograrruning, Comcasl Can fundamentally cbange the onleClln" of bargaining

witb a rival distributor. A st:mdalone wnlent owner, even one that OWlIS must-have controL

ultimately mllSl sell a license In a distribulor to generate any inrome. In ronlnlst, Comeast does

not need. 10 sell its affiliated networks; It already has a glJ3f'llllleed w~lributcrr-namely, itself.

And once an affiliated network ig carried. widely On Comcast's gy~lems, it i6 guaranteed

advertising revenUes. Accordingly, lhe threal /Tom a standalone network to hold on! for tbe long

tem1. is less credible than the same threat coming fimn a Comcast-affiliated network. And the

best. measure of the impact of long_lerm denial of a must"have inpnl on DBS share.. is lbe

Pbiladelphia (or San Diegn) epioodes involving RSNs. Alternatively, the Commission a:ruld

NAVIG.'NT EcQNo~nCS
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crmsider the near donbling in DBS marke< snares ar(lllnd the lime Ihat DBS oper'10111 obt>lined

accrs~ IQ l<)~al broodcaSI nelworks.)l

([ COMCI\.ST'S LIKELY FORECLOSURI1 OF OTT PIIO\'lDERS

25. M}1i:ul ~ehle anely~ls lI1Id cable operalOrs have rr,'.ujl,rlized the looming lhreat [0

""hIe ope:ralOrs posed by orr prO\liders. In respon5e 10 Ihal Ihrcal, cable operalors, including

Corneast, have nnticompelilively lied 3~eeSS to online contenl 10 a cable snbSGlll'tiOIi WId In~

p\mOha~e of their affilialed online portals to Ih= cable televj~ion serviee---fur c.=npk ;>

DirecTV 8\lbs~";ba- Wlth a Veriznn DSL coll1lection cannot purchao;e access 10 Com~asl's online

portal Faneasl )( fillity TV n la carte:l6 In this section, I e:o:.pblll why Corneasl's respoll.'leS 10 the

wlticompelitivc concerns reJating to rompelilion from orr provid= are nol coJnvineing.

A. C<lnu:ad IlIId Its ECODOm1lltll Repumat.. a Growing Body of Evidtn<e Documenting
the Looming Threat ofOIlliD. Video

26. Gi\leJl ~le nascence ofonline video, the Commission mml rely heavily 011 ~u(\ley~

I)f video cU~lOmers' attitudes towards online video IOIther Ihan On histDricaJ beh.a\lior in respo",e

10 relalive change:! in pri~, Any prediction of future behavior is naturally speculative. The

purpo5e of Ihis r~elll"h i. lloJl 10 foretell precisely th~ pereerlUlge 01 CIls(orners who will cullhe

rom-the differenu belween a cord-culting pl'J,ieclion in JW!e 2012 of )0.3 percent IIJId 14.5

percent is rneaningle!iii. lru;1ead, Ihe purp05e '" to ~nlicipBte whether Ih~ likely 1<UbSlll\!tion from

Imdlilomi cable video to onliue \lideo will be eOlnomically signilicant Despite Iheir alleged

,~. &., David Il<.ifren, Miobael R. W.rd, & John Wiegond, D""licotion or Publio Good" Som. hide"". on
tho POlen,i.l Eflici.noio::; from lho Prop",.d Eeho<l.rlDirooTY M.~..,-. Mr;1 l00~, al 14, aWliiabi. 01
h"p:II"""",.ul'L.duIT.cull}'lrnik~,dl<lbip.por.pdf ("The lasl culurnn indio",'" lI<a~ o.er aur ,a~,ple. DBS 'b.....
rose .boUI 2% in ,11 DM"" due'" [;to'''''' uorelaled 10 [loOllI-in-loo.l] inl'od""lion (10 n,,,nl1. a1 O,08~% por JOOuth)
.nd by aboUl 6.~% due 10 [locot-in·locall in!roouclion (24 montb., ., 0 2!8% POI montl'.) in Ihe DMAs wi"" "u,
eacli"'" llocal-in.loc.l] avail.bili'Y. Sin" DBS ,h.... initially .v",aged .boul 6 10 7% in DMA' "'b.... {I<>c:>l-in,
local] would b.rome av.ilabl<, thI, ,ndico,,; 11.. [looal-in-I"".. 11 .""ilabihty on DBS h.d • I.'ll' iml"'ot an
<ubscrip1ion d"";"in",,."J

36, Xfinily TV online, aW1;/ab/e ar h1lP:IIwv......xr'ni'y.coml"·-roovic,1 ("XFINITY TV gh'., ~'l'U 'coe...< 'va"
On Demond lihrory appro.ching 2Q.oOO tilles, Wilh Ihou..n~' ,,·ailable i" HD. Arld XFINlTY 1m."," ",d yO" COj,
wa'oh """'y or you, r.v,'ri,es online plu. solrilule your DYR " t.Jrnc. 0' rig"1 Jrom lOU' oompuln·'j
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melhodologic61 ~hor1<;Qming:;, the ,urver-; criticized by UJmC(l~l Jnd i(~ e<;Qnomi~ls pr'lvide

valuable in5ight into the degree of future ~ubslitu(6bilily.

27. For e;o;ampJe, Drn.lsrael and Kalz lind /ault with Ii Yankee Group 3urvey, which

a,sumed for the lJUIllose oj' theirprojmions thaI five perccnl of it~ 3urvey Te~ondenls lOho "had

not thought about cord cUlling" (47 perc-em of responde:nl~)would ;n facl ~ul!he rord ill the lIe,;1

12 mOllths and tbat 50 percent of irs respondenrs who "had 1I0t he3rd abonl cord cultillg but

would consider iC (13 percenl of respondents) would in facl cui the conJ in the lle,;l 12 months.J'

Why the fivec-peroe:nL as.surnption for the first group collstilule5 IIIl ~g.gre~~jve llS~ump1;on i3 nor

clear; th:rt someone has not lhoughl of cord ~'Utling does not imply zero chance nfhis doing 00

when presenled with a compelling offer. If the assumption were reduced from five to Iwo

percent, the Yankee Group's estiman-. of likely cord cutterswouId decline by Duly 1.4 pert:-elltllge

poinrn. Furthermore, thaI someone indical"" he would consider cutting the oord npon le.J11ung of

hi~ options implies the probability of doing 00 i~ sigllifiCll1llly greater than U'ro. Because the

weight given to these respondents was so small (13 percent of respondenls), lbe allegedly

aggressive aSSIlmptiOn of a 50 percent cord-cutting nrte was disoounted heavily. Aooord;ng)'. the

yankf,e Group's survey metltodology i~ not obvionsly biased. Moreover, al I....... si:o; olher

~urvey~ reaching Ii similar couclnsion reganiing oord CUlling BcoompBnled Yankee Group's

survey: Pew Internet & American Life Projecl,l8 romScore,19 Parks A.,ociates,40 C<>nvergence

37, Israel-Kar: Reply. , 20J C'The incluoion of llIe laller lwo groups in !hi. i'lali'lie is Olrikiugly aZgmwve. By
~u. methodology. if lhe entire ..mple had rc"P<md<d thaI they had l>Olthoughl .boul coni-cutting al .11. lhen the
y.ukee G",op slill would h.ve rooclud<d llIet 5 p'''''ent were likely to cot the co.nl."),

3B. Pew l",eruel and Anletkan Life Projecl. The Stale ofOutine Video,.I\1Ut 3, 2010. at 2 (finding thel from
2007 to 2009, the number of ,dult> who have w.tched movi"" or leleviBion oIwws on the Imeruel douhled from 16
ID 32 p"t<enl),

39. camSroro Dala S~"""s 2009 Wa,- a Blistering reaT for Online Vid"". VIDEO NUZE. "",,!laMe al
hllp://"","".vi deonu,,,,.comlblog,1?20 I0-02·09/comSCOre~al1>-Shows-2009-W...... •BIi, lering-Year- ror-OnJiIJe­
Vidto-Slide,-Avoilable-/&id~242-5 (citing coruScore daw) (linding thal over 2009, lJte average .rnoenl of time
8IJl002 web u".". 'ponl w.",bing video' onliDe mOre lhan doubled to nearly llUrleen hoUIll per month)

N.~VIGilNT ECONOlJICS
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Consulting Group,'l the C<mfa-ence BoaN," and Con~umer Electronics Associa!iOIl,4'

C<Jmca,l'~ C"'",om,Sts wO\lld have lhe C"mm"s.IOn believe lhat all of lhese eSlimates 81e bia~cd

upwards.

28. In ndditiorI to lh" """""y5, a growing chorus of cable analy~t5 who recognize lhe

lhr~al lha' o"li"e vid"'O poses !o lJ"nJilional video bolsler:; lhe survey re~uHs. Comess!',

ec(>n(>mi..ts criticize 3 single Piper .lnffray report I cited,'· which oondudtl thai "IUlemet

delivered video will ultim.Btely prove to be the primnry way nmvics and TV are con:;umed.••.'"''

But Piper Jaffi-lly is not the only analY31 that hoJd~ ibis view. For el[ample, the Yankee Group

el[plain& rhe growing pOjlulal'ity of oord cutting as follows:

A1 lh~ fl\CJSl baloic le""l, Ihe dC'i.;ion 10 cm of{ pay TV services will be an .,..anomic
ou~ .... On the c"",~mer ~.. [b]y purchasing a relail sm [.el-lop hoxe.), u,;ing ~

I!"JJIlng con80Je a. tht primory video device or corunmting only Imeruel-ba6ftl coni""!,
con'Hm""" are fuooo from monlhly ""hie bill., wbich in lhe U.S. a=age more than·$50
per month ..•. A< the <lther eud of !,he couleol value chain, ,. the rela!ionalrip hetween
I'mgr.nnm= and U.S. p"y TV Opcnl'OI1l is getling lesly. Broad""'l"'" and certllin
popular m,tworb are de:rnanding sigllificanl1y higher f= from pay TV op=IO<', wbic!l
have sl.rtW calling <lII regulators to get involved in (he fracas."

40. PaTh Associate. finds over z.o; milUcn U.S. brooGh...d hc"-",,hcld. ,~gulady walch fuU_Ieaglh TV 'howa
cnli"", Apr. 20, 2010, """,/able 01 hltp.ilwww.fiere<h;)ccom.camlp......_.elcoa••Ipo.k&-;u...ci...._f..d.-<lver_2S_
miJUan-\l-S"broadblUld-h<rnsehcI&·"'sularly-warch-full IflJld~ Tho' ,j,. DUlnl:>ef o{ U.S. b,otGb"'d hc"",,""I<Io
w",ching premium cnlillO oonl..,t doubled in 2009; 8On", 900.1)0(1 U,S. ha"",. did M( ~y l~, (elo ....ioo ....d rd,ed
solely on lnlemet-based television in 2008),

41. Ryan Fleming, Now Roport Shows Mo.-e People Droppiog CoNo TV for Web B",~e , Apr. 16, 2010,
available al hltp.ilwww.digilallreDds.cmnleCDq>lltinjifnl"W...........sh<>_Ill.aI.more.and· ........ _p I.-u<:·droppiag_
c.b!e-tv-in-fa""-<>f-web-broadcasl6 (fmdiog that from zno~ ~,2(110. ~(lO,OilO US. hou-'<hold> d,:«;onnecled rile"
e.ble leievi';an !!Crvi~ :DId W81cbed tb<ir t"'''''W<m mIl;"': ih.:ll number w'" oj., ""f"OCl<d '0 double lly 2l)1 I)

41. D.vid Co[k.,r, PJJliing the phig "" tell!ll;$io,,: Nor< p'·opf.· Or>! r,m,log off ,~c n' and Iwn,ing an I~.'i,

campUle's W _Ich rheiYftnwile programs "'-0 rke inte"'.I, Los AlOGfLB TIMES. lXI. J I, 2009 (frrdm~ l/u<' ......I~
Oil< qu'rter of U.S. household> h...e ",o.,htd tekvisiou oubD<. lIDd th.1 20 ~""',,' o( lUflond<n.. uJd lho~_..
watobing I""" leleviaiOll ddiv<rncllhmugh lrBditional brood,·,,, '" p.,d ,.•bl••1)'p< provide.. )

4J. lJ. (finding 1b.1 )5 pe~t of viewe'" would con.<ider ,"nl"g 0'" uodili~o.l 010"'" cr ...-..<ftjo~ ,dev.;ion
.110go.ih<r),

44. L,rael·KalZ Reply, 1 199 ("A, .epport fur lluB cloirn. h, ,it .., "' 0 '~Fon II) ,.,h;,h "".(,.,.... Piper I"lln'~

'1.11e 11.., in '3-S year,,.,e expecl in_' delivel)' ""ill , ...rt w ri"ol tl.. ph....;""l di'trihutit>e ",,,dol •. ' In litcl, Ibo
,l.1ternoul in lIu: Piper Jaffiay rep"" rer"n; '0 cmliD. nmllll "l'li~",,' nv.ling bn<...·aOO-rnrrr1.' rnov;< ,on",1 ;""reo.
aDd i' ;S urI'el.",d 10 ""diti<maJ MVPD ..,~:'),

43. S,. Piper Jam.y, Internet Video: FieJd of Die,,,,, ''J Niglllm.n" on loirn ~trr,,1, Nov. 211[>9,,, 1 (cmpo",;;
,dded). Thi' quote ""'ke, de... lo.t Come.sl·, eronomi", how 100 no,,~,,",l~ inl<rp,ol<d tho "ph~si( dl di,lrihwioo
model."

46. YEIIlIux Group, CO""Dmon; Co""iG<r Aoing the Co.., AI" 10 Ill, .. S
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The Yankee Group al~o note~ lhat "\he colliioued e!~,llalion of tnegr. fees will pu.,h more

wll~umers to wu~ider cOBx_cuning," especially among non-sporn fam who "are effOClively

.~b~idizing dlllM\'ls m which they hold no interesL'~l Indeed, Blair Levin. a former <lnal)'lll with

Slifel NiCQ]a"s and MW Omnibus Broadband Inilialive Exoculive Direclr.r, CQrnmenled in April

2010 lh~l "Ovu-lhe-Top Video will eventually emerge as a challCIIge l.(I Ihc Currdlt model of

mul1i-ellannel dislTibulion of large and increEl/;ingly expensive bundles of linear programming. ,~.

29. Finally, C<Jmcasl it~elfhas argued that online video fJlW'eIl13 ~ signifiCllllltllrellt to

its eable vidw franchise, In comments filed witn lhe Commission in No"ember 2006, Comeasl

lUgUed that Internet video is "providing WUSllIn= wilh 1111 illlef1lclive aiternatllle 10 tmditional

TV-set viewing,'~9 which "campele!,] with lr.Jdiliooel Illld not-s<J-lrBdirional video di~lribulion

technologies fur time, aUdltion, and dollan:do Despile the overwhelmiJl8 evidence of the

competilive threat online video po..,,; to ""ble television, Corncast'a eoonomi~lB argue that 1have

tailed In provide any "reliable evideneeft Ihal • mellllingfullJUlnber of cabIerubscribers have cui

or will <rut the cord iu favor <If online video services. ll It appe,m lhal II(IthiJl8 wonld sali&fy their

B. ('olll~a8f'8 E~oll.omi!lts Fail to Demon.trate That Online VidlOl> h a Complem.nt to
TradltlQUl Cable Television

30. TWD servi~es are complemenl~ if the demand for QIle incre8!.C~ in re"pQ1I.<e I() a

decre&~c m the price of the olher. Accordingly, online videc is Bcvmplemelll to lrndilional ""hie

television if the demllOd for Ulble lelevision increases with " decrea~e in 1he price of online

videc. That traditional lclevi,iou r(m~llI11p\ion and online video consumption have increased i~

47, Td. iJl 6.
48, Rernarh by Omnibus Broadban.l !JUh"",. h""""o. Di,,,,,"'r Bloir l£vin, O",nhlg IIx: Inevitable,

IUlJcrioan Cable A=>:;i.lion·s 17th Snonno", April ;:0, ~OIO,
49, COnlC""l COlnn1enl" in Annu.l "'''''''''''onl &1 lh< s".,'u< or Compolition in the M....ket for Ihe Delivery or

Video Progrmnnring, MB Okl No. 06-1R9... :;~·)I (",I. Nw I;, 10(6) (emphasis ,dded).
SO. !d. •159 (emphasis added).
51. hr.d-K.lz Reply, ~ 90.

N,WJGANT EcOI'()MlC~
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tandem does not Inform the <XXlnomie tc:;! lor ~Ct1npll:l'!lentarity, a, C<lm~asl" MId its

,
~oonomisjs·' nOW admit Withoul oITenng any eIIidencc of:l ,-hang<> In m~ quality of onlill~

video, Dr:;. Israel and Katz ~mply a,sert that the qnalily_adju'ted pria of online video hlL'l

decl':a~ed over the recwt p""t.l-' In their view, thi, L~ "pr""r' that online ,'ideo i~ a C<Jmplcmenl

to cable lelevi>Lon. To believe dU. "proof," one m",t al,o beli"~e that the alleged d~cre3SC in the

quality-.adjn.tOO pri<::e or online vid<>;l ~p"rred the demand tor ~abk telc~ision. bnl that two

varinblel; mOve in the .arne direction do.,,; rwl imply m&t one "an.ed th~ move'n"n~of the other.

Setting aB;d... lmt <>;Infu~joll of cen9al;on fur wrrelJlioJl. Ihe quality·adjusted price of lIaditiol\lll

definition ser"jc('S and a lorger library of c>n-dell'l/lnd moviell. Uns, e~ton if D,~. l,,"el ""d Katz

ar... rish1 nbonl the pri<::e of onli"e video. thaI the r"huj"" Ilna1ity-&djn~l<,d price Df online yjdeo

has declined ~ nol evcm clear. Unlil lhi/; a9Sertion ~bout relative qnalilY'3djusrcd price;! proven,

D.-s. Israel's ""d Kalz'~ ''prc>c>f' of comph:menlanty ;3 merely ~ oonjeclUre. Moroo"",-, the

Commis~jon IDIl51 weish th'" wnj','Tlure .gaiD.~1 the mODT\I.;n of evid"",ce frDm survl.\Y~, cable

""3Iysts. ""d col:>le operoton>, including ComCll~t. recogll~ Ihc lhreat 1<) tradilj<)MI cable

television th3t <)n1ine video pose,;,

C. Cl>DlCB.' BDd lu EwDnDlidli Cl>nclude TlIc.,rreclly ThBI the Antic"l1lpelitive ElJel:l~

V3nish if Tuditil>nal Cable Televi~il>n Bnd OnliDe Video Are Duffnct ProdnN
II-brkel!

31. Corneasl ""d its economi3ts 3rgue incorr&1ly thlll 1 hIIve pjatcd <)nline yjdoo

service in the 8alilt product market ~, tradition"1 /l.fVPD ~erviccsl; Whether online "idoo

Sl. Opposition ,,90 n. 2~I,
53. Israel,Katz Reply, ~ 19~ ("W~ .gr.. "";110 Dr, Sjll~.'" defu",jon 01 "","pl."'."lllnL,.")
54. !d,
~.j. Opposilian .. 91 ("In light ~r ~,. evjdn,o. d;..u"ed '~~"", d<ru"nt • ,;",gle vmdUOI n..,ker. lhal

encomp""" both MVPD '''''''"= and .mIiJ>< v;d", d;sJlib"~~n w~"ld bo ;noon.-imnt with, iolJIt>nf ",hoI lhingo, lh£
COlllm;ssion', plio, de_TUllion lh" MVPD ,.",;,., OIld leol ",,,,,do." "k,;,;on "'''';'0'.''' ro:., port of ,h£
"",'" product rnarkel:\
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belongs in the ~llllJe product market as cable televiiion service loday turns on this queslion:

Would a bypolhetical monopoly provider of tradilional cable television service loday need 10

control the supply ofonline video 10 raise cable televi~iou price~ significanlly above compelilive

levels? The answer is likely no given lhe nascent stale of online video. Despile the growiug

evidence of cord L'\Itting, no empirical estimates of the online-video cross-price elasticily of

demand for cable lelevision yet e"i~1. However, even if traditional cable lelevision service

represenls a distinct product market finm online video today, Cornc3';1 would still have an

incentive ID slow the developmenl of online video so long as it pereeived online video 10 be a

threat 10 ils cable-video f'r;mchise in the fil/IJ.re. And Comc3';t's prior sl;>lements, alongaide

similo[ stalemenls of other cable OperOWIll,56 reveal that Comeasl perceivea online video 10 be a

competitive lhn6t to ils cable-video franchi.:;e in !be near future. Becauile Comcaal's

exclusionary lie-in of Fancast Xfinily TV to ils digital CIIb)e television lItTVice could increase

COJtlc3';I's degree of lying maril:el power, Corncasl's conduct eould generate anlicompetilive

effecls.~l As I demonstrale below, becanse a=s to Hulu and NBCU's other online coulenlare

vital to the success ofaIT provid=, the proposed merger would strengthen the anticompetitive

impllcl ofComcasl's tying slralegy.

D. Hulll and NBCU'. Other Online Properties Are "Must-Have" Content for OTT
Providers

32_ As Corneast tried to do with NBC's local broadca:.-i programming, ill! and ils

eronornial8·<9 again seek to diminish Ihe importance ofHulu and NBCU'~ other online propeniea,

~6, As Glenn Brit, CEO "fTimo Wamu Cable, aoknowledged in May 2009: "Ihe reality is, wo're ''''''ing 10
..,., the beginninl',l! of cord cUlliug where people, VarticuJarly young people. are ..ying ali 1 need is bro:ldb""d," See
Chrisrovher LawlIlII, More HOlJrehoids C~llhe Coro on Coble, WAU STREEr JOURNAL, May 26, 2009, available a'
http://online,,,,,,j,com/..,lclelSB1243471 95274260829, hIml

n, Einer Eihaugo, Tying, o""dleri Disr_"Ounl!i, and Ih. Deolh o/Ihe Single MOITopoly Pr~fil Theory, t23
HA~VA~O LAW REVfEW 399, 417 (2009)_

58. Opposr'lloh al 114 ('·Even ifNBCU call1rolled Hulu - which iI doe. '101 - 'hese are only lwo ofdu-_ hundred,
of websil,," on which video programming is vie...ed on!i",,'·)_

N.WIG.\NT ECONO/l-UCS
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for example, lhey lIrgue lhat lhe mU~I-bave nature of NBCU's online wntenl .hould be

ll\easurOO by lhe mergt'd tirol'S (low) llliIrket share of nalional broadcast alld ba6ic eabl~

lelevj.llDll VIewing, or ,l:l (low) mark.el share of ba~ic cable television viewing,6'J Be,cause

broadea.! networks oonstilUte ll'lll:!l-h~v~ iu !be tradilional video space, it follows thai Hulu'.

aggregalion Dr (lnllne broadca.l\ pro~rning ClJn61Irute. musl-have progromming fDr OTT

providers. Once again, it IJlJ\les 110 sense III count Huln's 3hares of some reJevWlI Wltihu,t

marlrello impnle how mUSI-have il i'\-

33. Despite rh2 PCC's designation oflol:lil broadc••l CO\l[f,ul as must-have., Corneasl

in!lists lIral Hulu is Dot that apecisJ.:

Even ifNBCU canIro\klrl Hulu - which II does nOl- these are onI}' Iw(> of tne hundred< of
weh~i,e. on which video programming is viewed ouline. Each of tn. brood"",", DClWCII"M
(e.g., AflC.com and TV.com (CBS)) baa ila own Kill: on Which vidoo prograonming """
he vi"",,~il There are a variety of a\he.t sitos on which conLenL bum vo:riou< 'O\l"''''' j,

aggregaled, melt a.o; yahoo.com,. JIlutube.COllL neUlix.com, iTu",,<, .nd veoh.com."I

By the 33me logi.; NBC is ouly one of hUlldreds of networks On which vidoo progr!llllming is

vIewed on. cable tdevision. So is a local NBC affiliale nol mnst-have1 OIher ollline portals ciled

by CCIITlcasl 6imply do not carry the .ame m~t-have conlenl as Huln and NBC.com,

Accordingly, orr pr~viders need access 10 Hulu and NBCU's olher online contenl (at a positive

price) 10 wmpele effectively. (More pIeci5ely, the cwlomers of orr providers need access to

thi, oonlen!.)

34, To diminiah further lhe imporl ofHulll, Olmeasl palm, alll that NBC.com could

pOSI the same NBC wnlen! as Hnln,Wlll POSl~" Consider a ..... mld in whidl lhe merged finn

59, Isroel_Katz Reply ~ 216,
60, Oppasiri"" aJ; la2-83 ("As di;;cu,oed in S",<i~o IV.B 1, howeve" the joinl v.nlure would =uOl f", ~n1y

1.1.7 perc<ul of I1Buouol bro.d",,"1 .ud b.,.;c cahle ~l.,';";o" "",wiug, .".d only 12,8 p=enl of basic cable lI:1<>i,,~"

vie....jng. Sjmilarly, Ibe 1nlR5.otion "'HI only inc...,. NBCU's ,ha", of ove"U na\io",,1 c.ble _work .dw"j,ing
and .Hiliale '.vellue, 10 12 perceol from approximaldy percenl"J.

~L Opproil/oualU4,
62, fJ,

Ncl-I'IC,.\NT ECONOMIC~
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blocked OTT providers' II<>O~' 10 Hulu_com----eilber directly via lechnologiCliI me:m~ or

indirectly by ll'''llLiring !ne u~er 10 anlhentlcale her COlncasl cable television snb~criplio11 Or both.

Were il 10 deuy acceSS lo Hulu, then lhe merged firm would likely block Wl OTT provider's

access 10 NBC-CI.lm as well; the exislence of a separale NBC-com is 110 consolation to a

foreclo~ed OTT provider. Iudeed, as I des~"';ht>.l in my inilial report, NBC has already shown a

prope11sily 10 exclude OTT providers. According 10 Ihe N,w York Timf<S. NBCOlympies.rorn

reljuired that Inlernet nsers verify a subscription 10 pruticipaling cal>k or ~alelJjle pwvjd=.~j

E. Comca.t Inwrred.ly Art;ues That Time Wafncr'8 Footpr1Jlt and Qulin., Coatent
Portfolin ShouJd Be Ignored

35. TV Everywhere would nO! exisl today bUI for Ihe oo!lahorallon between Time

Wame.r and Comean As I descnoea in my initial Tepa", Time Warner needed Iln MVPD partner

to exen the maximum pressure on independrnl COnleTll providen.... Acn:m:ling1y, Ihe 'ruc<:ess of

TV Everywhere's tying strategy (as measured by L,e retardalion of online videa) depend. on the

collll>ioed MVPD footprinl of Time Wema end Com.:a.t Wld Ihe quality of lhe filTlls' combined

Olliine content plJl1folio. The footprinl is importanl l>ecau&e OTT provider:s might a.:hieve the

AAjni,ile ecom::rrnics of ~le (0 compele agaiml COmClI$t by serving Time Warner's cable

ruSIl:>meJ~ only; if ul1 TV Everj-Where'~ meml>ers coonlimrted u refusal to deal with OTT

provideI-,;, then OTT providc.rs likely could not achieve lhe requi~ite economies of scale. The

impl;ll1ElIlce of the quality of lhe combined online coolenl portfolio i, preci:;ely Why the proposed

merger e)l8~Q the harm associated wilh this stmlegy: To compete effectively against

lr:ldili(lnoJ video offerings, OTT providers will need access to tbe online contenl locked behind

6-'. Brion Sl£~<', A"idl. o/Jife stfeamson the web, NEW YOllJ\. TiMal, Feb. lB. 2010,.' 15.
M. n' E'·.'.......~<re. BlJSIN~SSWEEK. Mac. 10, 2UIO, a""ilable at

http://www.bu'm<,~,...tek.""".'ntag.;zinefcontenVI0_121M 171 04 1S98366.hl1ll.

N.·\\'IG,INT SC()NOMlC~
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TV Everywhere's ",~lled garden. And Comcast'~ acqui"tion Qf NBCU's online properties

enhances tlw value of TV Ev~rY"'here's conllmt p<JItfQliu.

36. Despile the ~lical role Time Warner pla,,-ed in formul.aling Corncw;j's lying

siralllgy, Comcast argue:. !h~1 Time Warner'.1 profil' a~socialed Wilh TV Everywhere should nol

enler lhe toreclosure c~lculU3here:

Conceding the ab..."ce QJ' significanl prm:.iulll OOllle:n\ ~cnlfllilai b~ NeCU, Dr. Singer
claim. thai Oro. I..~.,j ""d :K.>IZ ,ro!lld ai,,, have cc.n;id"",d Time Wiliner'. video
cOlllenL lbi$ reflot:11 .. mi.underslandlt>.g of Ihe model, "'hich con,;&" ~usl~ 10 NeCU
and gains 10 COIl"'O". Time WarTltr'~ pmli" du nD' OIlIer ''''' 'Daly!;."

If Time Warner's unilalenl1 refuul 10 deal with 0lT providers "'ere nol profitable, but

Corneasl's and Time Womer's oocm:linaJed refusallo deal ",ere pmfilable, then asking whelher

Time Warner benefda ",hen Comces! acquires online content is re860nable. But I \lever argued

thaI Time Warner's incremei:llal profits should enlllr Ihe foreclosure calculus. Rather, J explained

thul the Commissiou should consider TIme Warner's footpri"t when measuring the lilu..ly

llnlicompelilive implicl on OTT providers associated with COmCllB!'S decision 10 a,quire

NBCU's on]tne contenl and then place it behiud lite Xlinity walled garden.

37. Finally, Comcasl's economjst.<; arguc lhat Time Warner's video rontent should 1101

,"fcrm lhe foreclosure analysis.

Dr. Singer claims that one .hould also cOll.<ider Tirue Warner Cable's vldoo <:cnlClll in a
1""",Io:o;ut1.: !lIllI]y.is. He olfm; no evidence lhat Time Warner Cable "nd Comca~l :ne
loOI1",how ccl1wi;ng, Hnd he ignOre/; the facl lhal Time W.mer C.ble no longer has a
.@li(icaOl interest In prngranuning nelwork!;, since il. 2009 .eparalion froln Time
Wont"" Inc."

On Ihe ronlrJry. my inilial repm1 recounted al leasl lhree ins lances of collusion against come:nt

pr;}vlde~ cslab:ishing iN DEMAND's pay·per-view ~ervice, e~tabllahingTV Everywhore, and

collectively punishing the NFL Network. Furthermore, even jf Time Warner Cubic hos shed its

M. Opposilion "188.
66. Israel & Kalz Reply, ~ ~ 16
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programming networks, it still holds signiJio"!,1 rigb~ 10 di~lribole vidoo programming On lhe

Jllt...m~t. By refusiog 10 granl OTT pro"id.:ls acce~s tv its <mime portal, Time Warner can

nlihg~l... the ri!ilpf online videu's evolvmg ml<l ~ rival plallQm! f<JI video cnstomers, Moreover,

Time Warn",'. ""dmiomll)' condud indirectly benefils ComcasL: With access to Time Womer'"

online OJntellt portfolio, orr providers operaling in Comcasl's terrilor)' lIQuId provide B more

compellmg offering to Comcast's cable television 5ub~cribe~, Accordingly, it is reasonable to

"~-onsider Time W~mer Cable's video ClJnlenl in B faredoBUIe analysis" Telating 10 Comca3r-

NBCU.

F. Comcut F..i1~ to Defend fbi Online Anthenlkationffying Polity

38. ComCll.ilI's authentication policy for online video amounts 10 " tie-in: A br<,Jsdband

user cannot gain acce&; 10 online video content withoot verifYing her t1Ubscription to Comca:;t'~

cable leleviffion af:fViee. 07 Slated dilTo:renlly. Comcasl lies acces& In its online canterll to it:r

digihll cable lelevi.ion s",""ie-e. In ~ tradition~l lie-in, a lim! with market power in prodna A

refu!les to supply A unlf:SS Ihe cun,lIner abo lNyr; produ<.-1 B from the firm. A variation of this

policy i. thaI the fum also refuse~ 10 ~upply B unle.. !he customer buys product A-in other

word3, nti!her prod~c{ ce.n be purdl~,ed ~epara!ely. Here, Comce.:rt has significanl mW"ket power

in the supply of cable lelevi.itm ~c:rvice. within the regions it serve,<;; Comnasl's market share. in

fow- DMAs implicated by the propo,ed tranmdion. ~rc II:; Irigh as 60 percenL6I III the fonn (of ~

lraditional tie-in, Comca~t refuse,<; to supply digilal cable televisioll service (the A product) uole~s

61. This di>eu"ion {""uses"" Come..'·, exdu!.io""'Y pob,;.. ";s-'-,·i••oo use". Com<asl also engages in
eIclu,i"".ry <:ooduel ";s-il.-vis indep<:ndelll <:oot.Ol "..."e". 1" portiru)... Cam<O>1 ronditi= ae<'"" III it> <able
II'le_ioioo p1.'foml 011 • oOlllenl provider·, agrremonl oc>l 10 di.tribule iI' "01Ile'll online. A <OOlplele ",medy would
.Mr",,-, Comeosl"s exdu,ionary conduct 00 lhi' sid. of Ill< "",1<1:1 by I"""nung Come." from cooditioning
oani,ge jn litis way.

68, Aewrding \(l SNL K.""", Conuoa,l'. MVPD "'orkol 'Mre "' Ch.i<-lI!Q, Pllll.delphia, S." Fr."cio<o, and
Mi:lIni are 6L6 p"r<on~ 63.4 pcreenl, 57.8 p<:n:en~ and W3 pC"""",I, ,.,p..tivdy
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it, ~ustomers also obtain (for fref) acce~ 1" its On Demand library olliine (the B producl)."" On

i~~ web~ite, Comcast eJ\plain!: "Mmo entel1airunem acces~. An On Dcmaud librory approaching

20,000 titles is your:; to enjoy wh.ere~cr you wan!. BeS! (If all, many of yoUr fil~orite progrwns

are availaNf O"Ii"U auylime--jor nO oddilirmal c1w.rge.',JO hl addition, Comcaot refu~elI to

5Ilpply 8CCelI.'l to it, online portal llIlleB8 a c~tonl'" caR authenticate lhat she. sub;cribes to

ComeliSl'S able television ,;ervice. Neither prod""l maybe purchased sepllIlltely.

39. The objective of ComaB1's tie-in i~ to prevenl any developmellt of online vida:,

a~ an alternative mechanism for walching "able programming. Comca~t II.... commellted to tile

FCC Ihat it considers online video to bll a viable lhreat to it'S cable leltvision fnmchise. '1 Th.i~ Iie-

in is likely aimed at implliting ri~lls thlll aggregate online video COlltent in ,me portal and ride

ov"," the top of a broadband connection, caUed over-the-top oJr 01T pnJllidenl, from evolving

into rival MVPD 8uppliers in .the futlln'_ (Although llle tie-in nould impair olher online video

providers in similar wa~ we fOCWl on tlle competitive impad on 01T rivab here.) By including

Xfinity at nO additional charge, Comca.st has effectively .et Ihe imputed price ofXlinlly a! zero.

Thu~, customers loyal 10 Comcasl'. able television service wonJd nol lil<ely pay a posilivepriC<l

for a rlval'~ online video ,;,erviC<l; tlley get a similEll" servia fm ··free." Because of Comca~t's

8utheuticlIlion policy, which. rcquirei broadband. u~e:rn to verify a sub.criptiOfl to Corneast cable

,elevl'lon, if a Comcast cabk lelevi6ion sllb~criber were to callcd her cable television

sobsLTiption, then ~he wonld be prevente.J frolll accessing Comca~!'" viden librarY crnliJle.

69. Ace~rdin.g to ii, """OOile, every dig/la! "01< «le"'L<>O paekllge Ihat C<>mcaSl seUs ioeludo, ''''''''' 1<> i .. On
DelllOnd libnl<y_ In contrast, • subscriber 0011 gel basic a.bl< ,.rviee r~r $t5 per monill (in ""n.in or",,) wilJlom
a= 10 ComcasC, On DeOland library

70 . See Xfinily WbOT< Yon WlIll, avtll/able at btlp'llwww dinity,<ontld,oice-aad-""alr<>~wh=-vQu-w.nu_

C{Ilf)C""l", ecoaomi", .1"" .dlnil lIlat Com"",t', c.ble television "1<Joa,ume" do nol p"y extra for Fa""",,1 XfJnity
TV beyond lIle co,t of Ihe~ c.l>le ~""., .." j<rad-Karz Reply, 1 207

71. Como... COlfln,o"M ;~ Ann""l AB.."me~1 of lhe Status r>f C"lnpelili,'" ;~ the Markel for lbo Deliver}' of
Video Progr;lmmin::- MB Dt! No, 06-189, at 30·31 (rel. Nov. 29, 2lJ06) ["Many nelworh have jumped heod,fJIOI
;oto lnlemel video, rf.:"ldirtg """""m""; willi aa interactive a/lerna',,,,, 10 <ntdi,ioo,i TV-set v;e",irJ.g.") (empbam
added).

N.\\'IG,'1NT EC()NO~I1C~
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M=Vl:r, j f a Com~fi~t cu~wmer were to drop her ClIble I~Jevi~i<Jn ~ub~cription, the standalone

price of the csble modem ~ervjre would incr"""e to 8 "penalty price" as a result of Com~ast'B

buudled-pricing scheme, further ~queezing the llvllilable margins of on pIDVld!'l""S la~:ruming

the on provider were 10 wmpen'l.llie the subscriber for her forgone "reba~e" cn bl1Jadband

service)," Aswming gencr<lu~ly thai Ihe custIJrner could rcplllCC Olmclt!ll's ~fibJe Jntemet

service ....ith a competitively pncnl broadband offering. all on provider would still be impaired

in I~ abIlity to compele effecti""ly WIth CC'mCll~t to the ~lerrt!hat ~n-Ioyal cll5lmners perc6ve

the online OOntl:nt behind Xfinity-whicll.- flfter the transaeliou, would include NBCU's onhue

content, including Hulu-lo be mu</.!tave progrwnming; ifswitclJing to an orr provider meant

Jo."ing access 10 thai muol·have programming, th"" most cuswmers would :!rick with Com"",!.

Thn,., Ihe propo~"" "ansaClion would retard beth cmd-culling activitY among Com""'l

custom= IUld innovation in online video geru:rally

40. Comcast defend~ jt:; authentir.ation policy by uoling that lIUthuntiC.tIDll "is a

concept that is being pnraued by lK1 array of content OWflI:l'1l and diatritruton looking 10

approprialuly monetize their conlenl "" Inlernet delivery becomes Il more significanl factor, and

Comc:m is an early Jdopler of the concept."" That other cai>le operfitor:; who belong w TV

Everywhere------z collaboration wnong cable operalor3 lG filcilitate their dealingp; with content

pwviders------reqllire aumcntication doe< nOl make ComCB.st's aUlhentication po1icy

procompetitive, espedaJly given thal thi~ authenticalion policy was de~igned in a coordinated

lilshion. In the absence of the coQrdmation bctween Time Warner and Comca,,'t, it is p<J",.ib]e that

,~ B,,,~ Do iI1l Aug",,' 3. lQlu"'uview with. COn'C.'1 '0"""" "'p""eol:l~ve, the sliI1ld.lone price or Il
Mbp. ,,,,bl. ",~d<m ""rviet in W"snl"~",", D.C- ...., 159.95 p<r """,tIL. A bundle tho! inoluded the 58me ""bI.
mod<m """,i"" "nd cable 'elevi,ion s"",i<'O ...., 1101 ,90 per "",nih. 8<0'"" Ihe <:oolpa",ble coble lelevil;ion ....,...,""
wa, pioe<! al i'6.~~ po< monlh, lhe imputed pnce oi Lbo l'.hle modem ,e",,,,, Ln Lbe bundle was :1';44,95 (oquol II>

i lQI.~Q b< ~~~.95).Thu" Co""",,,1 impo"" 0 ~] ;;.00 l'",..lry per monlh On eU'Illm... who purdl.se c.ble mooem
",,,,,joe only

7J, 0IJpO>i'ion .. 205 n. 704,

N.,riC.'NT EcONOMIC'
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the TV Evel)"'ihere model would not even eXI~t. Moroover, ()(.'nducl permilled for certain cable

operators migltt be Illticompetitive when pr"Clie..-i by other~. For =ple, the. 000-

d'scrimination provi.';ions in Ole C3ble Act ptn~ill to venically integrated coole operator~ only; a

Mandalane cable oper3tor i~ lllJl ~ubject !O the same dutie. in its dealings Wilh cahle networh.

The siu of the cable opt:nlfOr'S footPrUlt also W!lIf1lnts dift"<:renl trealment'mder the law, If a

cable operator wilh live percent of the nationwide MVPD marx.:t (led irs online portal to a c.ble

television SUbscllptiOll, the IISliOciated merket-wide foreclosure w.;)uld lIot likely be suffici~t to

impair all OTT providcc. 8ecau~e Corneas' ;~ the largest MVPD, ils practices CllI1IlOl 00 dlltended

by citiug ~imil!lr <>;Induet aruOllfl .mlaU.". eable opemtilrs, which indeed alro increa~"Il the

collective foreclosure Dr Drr pmvidern.

41. Nexl Corneast argues that it. conduct re[\3I"diJlg X!ilLity do",' n.;)t COI\5litute an

anlin,mpelitive tyIng arrangement under Je.Der,·oll P<Jri3h" because ComCllSt's cable lelevj~iou

and online video 6crvice conshtute a singlc, fini~hoo prodll<.1, and because the associatoo

toree!osure share is too small.'s To IlI;<;oertain whether Comcasl'9 X!inity and it. ""ble lelevi>:.ion

service are l10t separate products (and tnerefore not subject to tying l~w), we refer to Professor

Elnauge's 2bD9 1I..,...,..,d Law Review or\icle on tying. J6 Professor Elhauge definCllthe crileria by

which COl1m sre rn.trocted til evaluate two off!Oring..< by a finn: "Thus, lwo ilems are a finished

product limited IO Ore iaw ou refusals to oe:ll and pri~ "'lueeze~ only if the defmdlll!"' bu.v=<

would not buy the itern.'! sep.1l1llely even wilhout the <:onduct, and the rival seek< l<:,J QiJrnpei the

defendant to sell III ilem [0 the Ilval so that it can make the ~ilD1e tiui~hed product. If the

d~re"da"I's b"YFrs "",,,/d b,{>' tire ilem.• separately abu"l the CO",luCI, then ,he itellJS are

7, kII'l-1(J~Parish Hosp, Dj,l. No.2 v. Hyde. ~~~ ll.S. 2, 9-11, 13-15 (19&4) CJdr""on Parish"),
J5 IJpp<>silian al .O~.
76. Emer Elhaugc, Tying, Bundled D"rounlS, and the Dearh of Ihe S;ngle M(JnQI'~ty pI"Qfir theory, 12J

HAR VAAn LAWREVJ~W J99 (2009) ("",ph.";'; .&.I.d).

N.~VIG.-'NT ECONOMlC,
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WP(J.f(J.I~ produclS subject 10 the law &M tying and bUlldied discoullls.','J Acc(Jf1jing1~, the

relevant inquiry here i~ whether, in the ah.enc£ of Corneasl' 8 Xlinily bundle, QJ1l1Ume" would

purchase online video lind Clible lelevision ~eparately. Given the significant ifiro.m online video

servi"".. havem~d_ near doubling in the cOn.lump\ion .,j' oJilille video from 200S to 2009"-_

il is reasonabl. l~ believe lhnt CO/UlUmer:i do ill fact buy nnline vidoo and cable televi~ion ..ervice

separ~lely. Bec~nse con~umer~ would purcha.e online vidoo lIud ""ble television "'pElJ1ltely, lind

!:>eOlU3e orr provider1l are nOl ~ed;.ing 3rass 10 Corneas!'.. online poml widl lhe intent of

reselling lhal service at the retB.i1 le~el, the proper leM through which to =1'" Comcast'6

authentication policy is tying.

42. Comea-.l ruiBinlerprern Jejjersoll Par(.11 in it:l B,..ert;Qn that the foreclosure share

3/lSociated with Comcw;t's authentication policy i! too ~mall 10 be h.annful. Aoconling to

Professor ElhllUge, ~Den.o" ParisJiupheld II "qua.i-p'" "e mill" lh!it bases liability in 8 lying

calle on tying power-and not on the lI5socialed fcrrecloHUre ~h~aepl in cases ilwn!viug

products that have a filled r~tio and luck ~epllt:"'" utilily.19 'Ibu:l, CDmcoot i.. incorrect to cite

JeOerSOlJ ParisJi as the ha.i~ fnr n I<':<;juiremenl of lIllb.tantial tied rnarllel fure-;:losure.oo Evell if

lying law reqrrired a ~ignificanl foreclosure share in all lying mattrn:, snch a condition wDuld

appeal tD be Mljdied here. By requiring online users to pUlcha"C a coble leJevi~ion b-uh6criptioa

77. Iii. at 400-01
18. """,Srore d<!ra ,ho",," 1009 waS a b1i.<~rlng .,.,~r far ""Ii"e videa, VIDEO NU1E, ,,""ilobl< 01

bltr:i/www.videoDUz<.co..llblogs/?2010_02-09IeomSoOlt>-O~."_Sho...."2009_Was-a_Bb>Iering_Year_fOI_Onlino·

Vi~eo·Slide,-Av.il.b1c-I&id~2425 (citing cmnSoOI< ...."').
79. Elhauge.•"pm, .,402. Professor EllJange ,urmIlllrius Ule lUling a3 follo,",,, '·In JeJfer.",~ P"ri<~, <he

Supreme Court considered .nd r-.,i""T.d lb. logumenl Ib.1 il ,benld 0....""'. \he qU3si---per se role 3<1d '"'lUln' •
,ubslanl1.1 tied foreclo'ure ,bor•. 11jv.. ifi<d!he f.ot lhaIlbe qu..,i---pe1.'" lUI. "'qui.--.cl l;rin~ ",",x.1 PCW"" ",lber
lhon • substantial lied forec1MUJ< .h by quoling e:xlensi~dy Jrom Ihe .bo~. FWfnrr cl,."""" indudin~ lh. ,bo~<
propooition that port of the IlltioJl'>le , lh.~ '"Parat. from ""y arrticomp<tili"" .!ftc" 10 the lied roarkel, lying
<culd create price discrimilUltion I" extn<1 individual ccnsumct ""rplus 00 tbe tyi'8 produ<:I·' Jd. •1422_23 (ciling
Joffi:noon Parish Hasp. Di,'. No.1". H)'de, ~66 U,S. 2, 9-1 1, 13_15 (l9S4).).

gO. Opposiliorl .1 2J4 n, 129 (··As til< Supreme Court e'plain.d, pla;",if'-, m,,-,' ,oow lbal lbe cholleoged
reS,,";ol '!~t.'<I"sed "" much of !he markel fro", penelralion by lllu: ddond.w;'] <~'''P''tilo"" 10 uruea",u.b1y
",,\t.;" oompotili,'" LIl 'he affeoled mark.t.' J~l!e"DN Pare.h, 466 U.S. at j l 11.51.)
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and by pricing its bundle such that the imputed price of i~ online video portal is zero, Comcust

forecloses rival orr providers from roughly One quarter of all potenlial video subscriber~-lhut

is, Comcasl's national MVPD shure. That foreclosure ~hW"e alolle would be presumptively

anticompelitive under antitrosl law." Finally, because Comcasi hus coordinated its TV

Everywhere model with other cable television providers, including Time Warner, the associated

foreclosure shen-e exceeds ComCllSt's MVPD share.

III.COMCA.'lT AND ITS ECONOMlsnl ARE SILENT ON My PRErnRllFD REMrnIEs

43. In my initial report, I offeretJ a bosl of remedies that would address Comcasl's

likely fureclosure of mu.t-lJHVe csble nelwork progranuning, including !he soon-to-be acquired

NBCU programming. The mo~t important ooulribu(Jon is my opt-out remedy. Non-

discriminalion provisiollS haveproveu iueffective at forcing Comeasl 10 price ils affiliated

networb in a way that approllimates l!le prices charged by iudependent programming nelwms.

Under an opt-out remedy, Comcast's aubscribern would be able to opt out of ~ Corneasl bundle

of udworks at a rebate equal 10 the wnolesule price charged by Comcast for the affiliated

uelwm. Ideully, the opt-out remedy would apply lD all of Comca3l'. mllSl-have programming,

including ita RSN netwms and any channels bundled with them. At a miuimwn, it should apply

to the NBCU's must-have programming, including the len 0&0 broadcast affiliates. Comcasl's

economisls failed to add= this renledy iu lheirreply.

44. With respect to ouliue remedic:;, the most important oonlribulion I offered WaS the

requiremem thaI ComcaSl end ils authenlie.e.lion scheme lOr affilialed online video oontent and

sell Xfjniry on a slandaione bEl.'lis. Online video service, from Apple's iTune, Slore to Nelllill,

free certain cOllswners, inclnding those who only walch a few shows llnoughont a y""r, from a

81. See PHILLIP ARSEOA, IX ANl1TRlJST LAW 375, 377, J87 (A.8pcn 19~1) (indio.~ng (hal 20 """,en'
[o",do,,,," ls presumpl;vely anricomp"'iLjye); Se. also HERI'~RT HOVSNKAMP, XI ANTITaUS7 LA~.' l52, 160
(indio,'ing tMl 20 percerrt foredo""", and an HHI of 1800 i, pre,ompli\'ely anricolllpeti(i>'l:).

N.'\'IGANT EU)NOMIC\
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cable lelevisioo snb~cription, Before explain",g our pnlferred remedy, it is WClrth noting thal we

are agnCl<rtic about the lechlloWgie.< ~nd bw;(ne,s m<ldels ilial WLII ultimately constrain Comeasl',

marht po.......".. Ac.con:!ingly, we inlend our recommendation. here 10 be neutral towen:! whal.ever

p,ommpetihve business pt1lctices companies use 10 help eon.surne:r' cut tile cord, As Ihe lale

COlollmisl .Tu~eph Sehumpeter reminds us, ".,.il is not [price or even qnality] competition which

«JuniS bLlt the competition from the new «Jrnmodity, tlle new teciuloJogy, the new oource of

sapply, Ihe Dew lype of urgallization... which sllik"'S nol at the margin. of !he profil. md tile

oUlput> of Ihe existing finns !lui at !heir foundatioos and l!leir very JiVe9.",. IUe9pective- 01' how

jions end up snpplying video, witlloul access to die must-haw prograllllllillg Cornea:;! seeb to

acquire, evell its most innovative video-dislribution rivals will no, be able to roll.3tn1itl ill cable

prices. CoMcqurntly, the DOJ should design its remedywitl,oul • distribution clJannelm n,ind---­

even Come.",,'s distribution ch~nnel-so that die mmet may choo.e the beIlt yideo distribution

methods from amf1l>& the competiloJ3.

45 Witll thai caveal in mind, Ihe 001 ~bonld compel ComCll:jt to ~ell Xlinil}' tD all

broudb3J,d u.en ~ Ie <:a:rtIl regaodles~ of whetner tlley ~ubscribe to OJmcast cable television

Morco\ler, Cc>mca~t mUSI be requit<rl to end ilS authentication requirement for ac<::essing iii­

onlin;e yidOJ libnry regarrll.::s:l of where such video resides. For elI:ample, should a posl-merger

OJmc.~tmove irs NBCli mu.t-h:"'e progr"nuning III a diffeJ"<';fl1 online channel--,my, NBC.com

or eyen m iTunes-like applicatiou-----Comcast mu,.t be required to ~ell its affilIated online conlent

to ~ll broadband users wit!luuI my authenlica.tion requireme.nt. The~e two mea~ures would brulr.

the tie-iu and thereby allow uun-CumcaS! ~able television lelevisiolls tu nece,. NBCU's mn'l­

haye online conlent 1t would also encoumg~ non-Comc.'C'l browbrmd provider:; 10 invest more in

tIleir networks, as access 10 musl-have programm lUg i~ critka! to theIr bu,<joes~ plan~.
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