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Drear Ms. Daorech:

On behall of Bloomberg, 1.7, and in aceordance wich paragraph 14 of the Protecnve
Order' and parapraph 15 of the Second Protecove Order’ adopred in this proceeding, please find
encloscd the onpinal and cne copy of the pubhic version of Bloomberg, L.Ps Reply to Comcast-
NBCU Opposiaon and accompanying ceonomie report prepared by De. Leshe Marx, ‘Lhe {{ }}
symbols in the Confidennal version of the Reply and econonuc report denote redacted Highly
Conlidental Information and the [[ ]] symbols denote redacted Confdendal Information. Highly
conbidennal and Coafidenual vemstons of Bloomberg, L.P.'s Reply 1o Councast-INBCU
Opposiaon and accompanying economic report prepared by Dr. Leslie Marx are being fled
simultanecusly with the Office of the Secrerary under separate cover.

' Applications of Comcast Corp., General Electric Co. and NBC Universal, Inc. for
Consent 1o Assign Licenses or Transfer Control of Licensees, Prolective Order, 25 FCC Rad
2133 (2010}

: Applications of Comcast Corp.. General Eleciric Co. and NBC Universal, Inc. for
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Twn copivs wf each the Hiphly Confidential version and Confidenaal veesion of the Reply
1o Cotncast-NBCU Oppositivn aad accompanying economic report prepared by D Leshe Mamx
are being simultaneously delivered to Vanessa Lemme, lndustry Analysis Division, Media Bureau,
Federyl Communicatons Comnussion, 15 [ 2th Street, 3.9, Washinpron, D.C. 20554, and a
Highly Confidental version is being sent ta the Submitbng Parties through counsel.
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EXECUTIVE SUMMARY

Bloombecg L.P. ("Bloomberg™) submits that (the Commission should deny the application
for transfer of control of NBC Universal, ne. (“"NBCU”)} (mom General Electric Company
(*GE") to Comcasl Corporation {“Caomeast™ bevause GE and Caincasl have not met theic
burdlen to demonsirate that grant of the applicalion serves the public interest. [n the sliemative,
the Commission should impose the conditions set forth in Bloomberg's Petitiou, specifically
including but not limited o “neighborhooding” of all existing business news channels with
CNBC, L.e., carriage of the business news channels on contiguous and adjacent channels
wherever CNBC i5 carried.

The derger, as filed with the Commission, will create a fully vertically and horizonally
imegralcd commuuications behemoth that, for the fimst (ime in the hislory of the repnlation of the
commucations indusiry, will combine under the contrel of one entity — Comeast — the Nation’s
Jargest multichannel video programming distributor (“MYPD™) with 24 million snbseribers, two
national televigion broadcost networks (NBC and the Telermundo Spanish-language nerwork), the
lurgesl broadband se1vice provider, 25 Yocal broadeast stations, nnmerous cable elevision
prograinming nelworks owned by Comcast (e.g., E! and the Galt Channel) with those of NBCU
(e.g., CNBC and the Wealher Channel). Universzl movie sindics and numerons online
properties.

As a divect tesult of the Transaction. Comeast-NBCL) would have the ability and
incentive to harm and discriminale against independent programmers, and independent news
programmming in particular, Such potential barm to the number of independent voices and the

carnmensurale decrease in viewpaint diversity is clearly conlrary 1o Lhe public inlerest.
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If permitted to complete (he Transaction as proposed, Camcast-NBCU will have the
ability and incenuye 1o pnrsee anlicompetilive foreclosune stratepies against independent sources
ol news and information — and specifically business news. In fuct, economic hilerature and
Conicasl’s own ecanomists support the conclusion thal verically integrated Multichunnel Video
Programming Distribuwors (“MVPDs") discrimunare against unaffilialed programmang.
Comcast’s history of anticompetitive behavior anly confirns thal Comeast-NBCL) will seek (o
capitalize on this opportunity by foreclosing BTV in favor of CNBC,

Neighborhooding i1s necessary 1o restran Comceast-WBCU's anlicompelitive incenlives
and is the least intrusive and least burdensome condition 10 protect the public interest. Absent
Comecas!’s proposed affiliation wilth business news channe] CNBC, Cowcast would have had an
wcentive o neighbgrhood BTV with other news networks.

Bloomberg is concerned thal Comcast-NBCU could pressure independent channels into
removing or Jimiling conwent availability ou the Inlernel by offering independent chiannets
discriminatony or unlavorable erms if they use other disiribution platforms like the Internel. The
ability to restrict platforins that independent channels may use o distribute their conlent is
inherenily anticompentive. BTV also wanls to ensnre that Comcast-NBCTU is prohibited from
duninishing or degrading the lerms oy Jevel of senvice or quality of signkl delivery of any
husiness news channel on any of its conlent-disiribution platfonns (cable, lnteenet, mohbile
devices! withour consent.

The Applicants assert thar online video 15 only “complemenlary, noi competitive” and
“likelv 10 remam complementary to MVPD services for the foreseeable Tuture,” bt ihey fail 1o
recognize the growing importance of online video and mischaractenze its polential as a

competilive aliernaiive 1o MVPDs. In doing so, they ignore independent analysis and cahle
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industry agsertions — including their own previous stalements -- thal online video iy fast
becaming a colnpetitive distribucion platiorm.

Comcasl and NBC had independently relied on Intemner video distmhniion o describe the
competilive nalure of loday’s video marker. Despile these previous stateinenis, the Applicants
now clam that smlime video is not competitive and canuot be a substuinte for MVPD seivice due
Lo nelwork capacity constraints. The Cormunission has (ound that consumers are already using
the internel for high quality video distribution. Comeast fails 10 acknowledge its own
comunitment o npgrade 1ts nelwork. Applicanls argue that the clain that they would seek
limicuions on online distribution *have pothiing 1o din with the presenl transaction.” To the
contrary, Comeast has adiniued that it bas songht to prevent conlent owners from distributing
online in e past, demonstrating thar it has the ability 1o do so. I Comcast is allowed ta acquire
conirel of CNBC, it will have [ar grealer inolivalion to restrain CNBC's primary compelitar,
BTV, on the Internel and ather delivery platforms. This mereased ability and incentive would be
4 direct resnlt of the Trantachion. Applicants also argue thal Comcast “geperally does niol seek 1o
prevent contenl owners fmm disiributing online” but BTY is concerned that they might in this
instance, where they would have both the inceutive and ability w do 30. Failing w iinpose
resiriciions on the Applicants at (his point in Ume will have far grewier and longer lastng
necalive raniticanions [or the online video business.

The Transaction also threatens Bloomberg and olher independent networks® ability to
obiam advertisers. Comeast-NBCU will have the abilily and 1the incemive 0 bundle advertising
ume on CHBC wilh other alfiliated prograrnming, which will deprive BTY of 4 (air oppartunily
w sell its own adverising 1o advertisers who prefer it As an independent uelwork, BTV is nol

able to offer comparalle advertising bundles to advertisers. Comcast-NBCU could even bundle
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adverlising on CNBC with advertising on BTY oblained through Comcasl as parl of its carfiage
agreement. This inabilicy wili [oreclose compelitors like BTV from access (o advertising by
eliminating BTV 's ability (0 compete on a level playing tield lor adverlising revenue based on
the qualily end value of its programiming.

In addition, the Transaction will harm Bloomberg and other independent programmers by
foreclosing them from camage on other MYPDs, Conicast-NBCU can bnndle hughly desirable
progremming with Jess desirable programniing, refuse 1o ofler the mest populal progeamming on
a stand-alone basis, ot only offer it ul an exorbilant rate. This harms the public interest bécause
il Llhe MYPD agrees o cany the bundle in order (o oblain the highly desirable programming, i
must accepl programming that subscribers do nol want. Once Lhe MYPD pnrchases the bnndled
programming, it has limited channel capacity and [inancial resources lefl Lx acquire
programming trom independently owned sources, including Bloomberg.

The Comrmussion musl deny the merger because the Applicants have nor demonstraled
thal Ihe proposed Iransaction serves the public interest and the harins outweigh the benelits. The
vermical combination of NBC Universal's range of programimuig caruent — CNBC in particular —
wilh the nation’s single largest MYPD will lead 1o (ucther concentration of Comeast-WBCU' s
editorial power over Lhe conleut ol affiliated channels and reduce diversicy ol progran: and
service viewpoints, It will also significant]y increasc Comcasti-NBCU ¢ incentive and ability o
harm and discriminate against unaffiliated channels in terms of Larriage and advertising.

If the Comumission nevertheless grants the application, it must impose strict condilions lo
protect the public iuterest. Specitically, absent divestiture of CNBC, the only way to protecl

idependent business news programmiug is for the Commission lo imposc condinzons thar

w
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tire Comeasl-NBCU 1o provide BTV and sunitarly siuated independent progranimers with
g -

the sateguards proposed in BTVY's Petition,
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REQALTEDQ - FOF PUBLIC IMSPECTION

Beflore the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

I the Matier ol

Applicanons for Cansent 1o the
Transfer of Control of Liczuses

General Electric Company, MB Docket No. 10-56

Tranzicror,
T

Comncast Corporation,
Transleree

To ihe Cownission:

BLOOMBERG REPLY TO COMCAST-NBCU OPPOSITION

I. INTRODUCTION

Bloomberg L.P. (“Bloomberg’"), pursuant o Scclion 20%(J} of the Communnications Act
of 1934, as amended {the “Communications Aet™),' and Section 73.3584(b)° of the

Commission’s Rules,” hereby replies io Comeast and NBCLU's Opposilion (" Opgosition”) to its

' 47 US.C. § 309(d) (2006 & Supp. [I1}.
? This Reply exlends io all of Lhe licenses and aulhorizarions included in the Applicatinn,
T 47 CFR.§ 73.3584(b) (2009).
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RED&CTED - FOR PUBLIC INSPECTIODH

petilicn W deny the above-caplioned application for tansler of control of NBC Universal, Inc.

(“NBCU"} from General Eleciric Company (“GE™) to Comcast Corporation (“Comeast™).*

A Comeast and NBCU Have Nl Demonsirated Thal the Transaction Will
Serve the Public Interesi.

Az Bloomberg demonstraled with subslantial evidennary supportin its Petiion W@ Deuy
{ihe “Pelition™), this Transaction raises substantial and malenal gueslions of fact as w whether
granl of the Comeast-NBCU Application will serve the public inlcrest by permiling one
company lo own Lhe smgle largesl video disirbulion platform in the United Slates and contral
the editonal content of a substantial portion of the news programming available in the Umied
Stales. In ils Opposition,” Comeast has failed lo deinonstrale (hat il can overcome 318 burden In
prove that the Transactiou, as currently proposed, serves the public inerest 5

Specifically, despile having the burden Ww demonsirate 1hat grant of the Applicabon will

serve (e public interest,” Comeast has failed to demonsirale that the Joint Venture will not have

* See Applications for Consent to the Transfer ol Coutrol of Licenses, Gen. Elee. Co.,
Transferor, 1o Comeast Corp., Trausteree, Public Natice, 25 FCC Red 2651 (2010} (hereinalter,
(e applications relerred 1w Wicrcin, “Application.” Lhe transaction referred o theram, the
"Transaction™ ar the “Merger,” eud the parties therelo, “Applicanls™).

* Comecasl Oppositiou {Lercinalter, “Opgasition™} {filed on July 21, 2010).

 The proposcd combinalion will create a fully verically and horizontally integrated
cotnmunicrlons behemath that, for the first time in the history of the regulation of the
commimications indnsiry, will cogmbing under the cotitrol of one entity — Cowneasi — the Nation’s
largest sunllichanne] video programming disinbnior (“MVPD™) and broadband service provider;
iwo naticnal 1¢levision broadeast netwarks (NBC and the Telemmndo Spanisli-language
nciwork?, 25 Joval broadrast slalians, 54 cable TV networks, including numerous regional sports
networks, Umiversal mowie siudios and aumerous on-line properties. Comeast, GF, and NBC
Universal Joipl ¥Vephure Facl Sheet al 3, available ar

Lilp: fwww comuast. comfuboulransacuonsipdis TaintVentureFactSheet. pd[ See also
Application 16-33.

T 47T USC Sk 308, 310(d).
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REDACTED - FIR PUBLIC INSFECTION

the abilily and incennve Lo cause harm 1o, and discomunate against, independent programiners in
order Lo testiain competition. This discrininalion thecatgus muniunent injury 10 independent
programmers — particulerly independent uews programuuers — thiat will ucgatively aiteet the
viewing public.

B. Comcasl’s Sugzeslion to Defer Remedies to the Completion of Cawnmission
Rulemakiugs [pnores the Specilic Harms the Traniaclion Poses.

Bloomberg objects 10 Comeast’s suppestion that the Comumission defer addressing the
deficiencies w the proposed Transaclion lo micinaking proccedings. Such a suggesiion s
conlrary 10 Seclion 309 of the Communications Acl® and relevant precedent. Specitically,
conlrary 10 Comeast’s claime, the threatened harmy 16 independent programmers - and
independent news programmers in parlicular — are a direcl result of U proposed verical inerger
and thuy are merger specalic. These are nol generic industry concems, and Bloombergz is not
secking judustry-wide reliet. 1o lacl, absenl (his (ransachon. Comeast would have had the
muenlive 10 help ensure that Blominberg was a robusl compeliter 1o CNBC.

lu eddilion 1o censidering whether o Iransachion violates the Acl or Commission ules,
“the Commission considers whelher they could resull in public inlercs! hanins by subslannally
frustrating or inpairing the objcelives or smplementation of the Acl vr relialed siolules.™ The
Commiszsion’s consideraliou “encompasses the “broad aims of the Comnmunications Acl,” which
imclude, among other things. a deeply rooled preference for preserviug aud cnhancing

compeliliou i relevan. markets [and] cnsunng a diversily ol inflormabon sourves and setvices 1o

Y 47U S8.C. §309.

* Inte Adelphia Comme'ns Corp., et al., Memoraudum Opinon and Order, 21 FOU Red 8203,
218923 (2006) (hereinaficr, “Adelphia™}.

1]

s11054



REDACTED — FOR PUBLIC INSPECTION

lhe public. .. ' Bloomberg documented in ils Pelition (he substantial competitive harms (o
independent programmers presented by the Transaction in the arcas of neighborhooding, Inlemet
video distribution, and bundling. Bloomberg also demonstrated (hat the Commission’s
responsibility W ensure diverse sources of infonnation for the public makes review of this
Transaction qualilatively diflerent than previous transaclions.

Under Section 310{d) of the Commuuications Act, the Commission is required lo
consider the application before it, ! zpecilically inclhuding the competitive harms that might
resuli, and nol lypollicsize about speeulative promises thal may or may not be [ulfilled. The
Commission must analyze this Merger in lightl ol the speciiic harm thal will be caused by (he
largesi media merger in history, combining major video networks and production capacity wilh
the nation’s largest MVPD,

The Commission’s analysis recognizes (hat a propoesed Transaclion
may lead o both benelicial and harmful cousequences. For
insiance, combining aszcts may allow a finn 1o reduce Transaction
eosls and ofler new products, but it may also creale markel power,
creale or eithance barriers lo eniry by potential competilors, and
creale opporunilics lo disadvantage dvals in anlcompellive
12
ways.
Thi Merger, az proposed, creates significantly more harms than benefils. The

Transaclion creales a powethouse of distribulion 1o mosi major Amencan cites wilth an

unprecedented programming porifolio. Particularly in the area of news, Comneast’s acqnizition of

" 1d. a1l 8217 24,

47 US.C. § 31%{d) (“[1]n acting thercon the Commission may not consider whether the public
mleresl, convemence, and necessity miglt be served by the Iransfer, assignmenl, or disposal of
the permil or license Lo a person other than the proposed (ransforee or assiguee.™).

"% Adelplia al 8219 925.
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REQACTED - FOR PLIBLIC INSFECTICMN

NBCU s news operauon creales significant opportunities [or il to harm olher busiuess news
organizations. and Bloomberg's Bloombery Television ("BTVY™) iu particular.

Comcasi’s coplenlions that hie 1ssues raised by Bloomberg and other parties are more
properly deferred Io indushiv-wide nalemakimg'’ Giif 10 address (he competitive harms of this
Transaction and are inconsisient will Ihe Comiuunicalions Act and with precedent.'®

The Commission has held thal its public intcrest authoriby is specihically broad enongh
under Section 303r) of the Comniunications Act Lo pennil it 1o impose condilions 10 remedy

iransaction-specific harms.'* This is panticularly imporiant here where the sheer magnimde of

' See Comeast Opposilion al 7 (program access and program carriage rulemaking) 11-12 {neai
ncutrality}, 16 (program carriage; media cousolidation, minorily ownership, and media
ownership), 1 373 (retransmission conseul); 158 {prograrm access), 179 n.612 {program carniage),
|96 (lutemet network management principles), 209 {program access), 224 {inedia ownership),
230 (judependent prograrnming), and 266 (shared services and news-sharing).

" “Where appropiiate, the Cotnmission’s public interest authonty enables i o impose and
epnlorce narrowly wilored, iransaction-specilic conditions that ensnre Lhe public interest is served
by lhe Irsngaclion.” Appreciations for Consent 1o Lhe Assignent andior Transfer of Control of
Licenses, Adelphia Comme™ns Cotp., Assiznors, o Time Waruer Cable, Inc., Assirnees, elal.}
Memnrandum Opinion and order, 2] FCC Rod 8203, 8219 126 1 2004) (hereinafter “Adelphia™.

" ln re Nows Cotp. and DirecTV Gronp, Inc. and Libery Media Com., 23 FCC Red 3263, 3280
(f 26) (2008} (hereinalter “NewsCorp™). The Applicants alternpl (o dettect (rom the
Commission’s precedent of addressing tansaction- specific harms in the caniext ol its public
interest review of lhe transachion. {(Oppositional |3 n. 0} As discussed it Section 1L, infra,
cxisting Commission riles are an madequale remedy (o the unique hanns this Transaction poses.
Facing related, Lransaction speciflic harms (o [he public imerest in the past, the Commission has
acled. Secee.g., Adclphial 8274 9156 and Appendis B (iposing commereial arbisation remedy
lailored 1o program access and carmage concenis wilh reapect 10 reglonal sports networksy cfl I
re Time Wamer Inc., el al., Decisjon and Order, 123 FT.CO 7L, 187, 1997 FTC LEXIS 13 at
*50 (Feb. 3, 1997) {*[T]ime Warner shalt cxceule a Programraing Service Agreement with al
least one Independent Advertising-Supported News and Informaltion National Video
Programming Service, unless the Coinmission determnes, upon a showing by Time Wamer, (hal
none of the olfers of Carriage Tenns are commerelally reasonable™), Like the Commission’s
rules on program carriage, its recent Nolice of Inquiry regarding media ownerslip rules is simply
nat a lorum where the Commission is likely Lo be able 1o address the unigue public inlerest
harms ol anlicompelilive chaimel placement decisions meenlivized by this Transaction before

3110541
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(e Transaciion raises scpond publhe ineres| gqueshons for the fulare oMelecommunicalious
policy. The Commssion must_cmndilibn the Transacion in ¢ manncr proposed by
Bloomberg'® 1o ensuse that compelitive providers of news and infonnation arc protecied from
anucompehlive conducl.

In addition 10 115 subsiannally broad disereiion under Section 303(r) ol Lhe
Commimpcations Acl. as o maner of generally settled administrative law, the Conunissiou has
bread discrelion o acl eilher throwgh adjndicalion or rlomakmg. Az the Supreme Courl noted

in the Chenery case.

[N]el every prineiple esscnnal o the effective administration of
a slatluic van or shonld be cast immediziely inlo the mold of 2
general mle.  Some principles 1nust await Iheir own
developiment, while olhers must be adjusied 10 meel particular,
unforeserable situnliens. 1o performing its important funclions
in these respects, therefore, an adininistralive agency st be
equipped Io acl eiiber by general mle or by individual order.
To insist vpon one fonn of action io the exclusion of the other
i lo exall form over necessity. "’

It is a basic lenan! of administrative law that an adininistrative agency may address
maiiers within Lhe scope of their authority through the ulemaking process or through an

administrative adjudication. “An adminisiralive agency musl be equipped (o act either by

lthosc Larms becomnc einbedded as a resuli of the closing of the Transaction. See [nre 2010
uadrennial Regulitory Review - Review of the Comm’ns Broad. Ownership Rules and Other
Rules Adopted Pusuant lg Section X)12 af the Telecormun. Act of 1996, Notice ol Inquiry, 25
FCC Red 6086 (2010). Further, che couditions inposed inust be of the speecific nature proposed
by Bloomberg. Sec Petition. Exhubii 2.

1 See Petition, Exhibit 2.
" SEC v. Cheuery lnv. Camp., 332 UL, [94, 202 (147),
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general nile or by individual order.”'® Even if the conditions (hat Bloomiberg seeks may apply lo
olher industry participans, it is specious (o argue ihal an adjudicalion is an muproper forum for
such issues.

[Tlhe Commmssion has often relied on adjudications ralher than

1lemakings 1o enunciale and enforce new [ederal policy. For

cxample, e Comunission first applied its 1965 policy on

comparalive broadcast hearings in an adjudication - an action later

upheld by the D.C. Circuil. Similarly, the Commission adopted the

widely respecled Carlerfone pronciples via adjudicalion and

decided 10 refine ils 1974 policy on children’s propramming

lrough individual adjndications rather than througl rules.”

Thus, while il is entirely proper under Commission precedeni o rely on adjudication 1o
counciate and enforec new federal policy,”™ here, Bloomberg's conditions are appropriately
tailored Lo the unique and unusnal factual cireumstances of this merger.

Supreme Courl precedent, the Commission’s own precedeni in olher lypes of

adjudications, and, indeed, Conuniszion precedent in prior license transfer application

pruceedings all confirm that the Commission’s merger review i3 Lhe proper conlext lo address the

3 Chenery, 332 1.5, a1 202 {1247). Moreover, the FCC'3 public micreal responsibililies cannol
be sacriliced Lo the private interests of the industry it regulates. Moss v. C.A.B., 430 F.2d 8§92
{D.C. Cir. 1970).

'* petition of Frec Press el al. [or Declaralory Ruling that Degrading an Iniemel Applicaiion
Viplates the FCC's Intemel Policy Stalement and Does Noil Meet an Exception for ‘Reasonable
Nerwork Managemenl’, Memorandum Opivion aud Order, 23 FCC Red 13028, 13045 (Aug. |
2008), vacaied on other grounds Coincast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010).

20 See id; see also Cablevision of Dallas, Inc., Order Selling Basic Eguipment and Insialiation
Rales, Farmers Branch TX, Onler, 19 FCC Recd 10628, 1063015 (2004) (“[I]t s a well-
established principle that adininistrative agencies have discretion to proceed by either
adjudication or milemaking (0 decide issues lhat both arise in adjudicatory proceedings and could
be the subject of a rulemaking.” (emphasis added}).

3110541



REDACTED - FOR FUBLIC INSFECTION

public interest harms of (his ransaciton, even 1l some of the compeltive hanns 1l presenis counld

4

gvenmally be addressed (hrough ruleinaking:

License transfer applications, even those associaled wilh
significanl mergers, are adjudications [ocused oun particular pariies.
Some have argued that the Commission should avoid i1 such
procectngs addressing signilhicant 1ssues that alse apply (o parhies
iu the same indusiry oilher than ihe applicants, and should deal with
such indusirv-wide issnes exclosively in molemmakings. They point
oul lhe polential nnfaimess of snbjecting the license (ransfer
applicanls lo a dilferenl standard thai is wotl applicable o their
competitors and contend that rulemakings may offer a better
oppormnity lor public cominent focused on ihe adoption of an
imdusiry-wide policy rather than on the facls of a particular merger.
While recognizing the relatve advantages of rulemakings in many
circumnstances, lhe Commission also 1ecognizes the well-
csiablished principle thal admimsirabive agencics have discrehion
lo proceed by either adjudication or rulemakmg 1o decide snch
issues, and that the Commission must fulfill its responsibility in an
adjudicalion o decide the issuca presenicd by Lhal casc. In this
case, lhe Comnission is required 10 balance these considerations
and resolve lhem with respect lo several of the major issucs
presenled by the [aelz, meluding one issue (hal 15 currenily the
subject of a notice of mquiry thar may lead 10 2 mulemaking
pruceeding.”’

As described, infra, each ol the areas (hat Comcast argues should be addressed in rulemaking are
the very areas where this Transacilion presents umygne public intersst harnns that mnst be
addressed in this proceeding. Any argument lhat the Comnmission 1nay not address thesc hanns

here due 1o relaled and polential rulemakings is a patent misstateinent of the law.

2t Applications for Consent g the Transler of Control of Licenses and Section 214
Aulborizalions by Titne Warver Iue. and Ameriea Ouline, luc.. Transferors, and AQL Time
Wamer Inc., Teansferee, Memorandum Opinion and Order, 16 FCC Red 6547, 6350-31 (“AQL™)
(2001).
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Comcast proposed the following 1ssues be addressed in rulemaking: program aceess and
prograin carrage;” uel neutralily;” media consolidation, minorily ownership, and media
owncrship;”* reiransmission consenl;™ inlernst nelwork management principles;” independent
programining;” and shared services and news-sharing

In particular, Comecast and NBCL s suggestion that the Commission address the issues
via nulemaking would disregard the Commission’s iinmediate duty, in reviewing this
Transaction, o protcel the pubhc inlersst. Accordingly, unless the Comunission determines o
desiguate the Application for bearing, the Cotmmission mnst tmpose Lhe siringent conditions
proposed by Bloomberg, which are intended 1o address the anticompelitive harms cansed by the
Transaclion.

1. Program Carriage. The Opposition notes that Bloomberg’s complainis related o

program carriage should be addressed in e progrn carage rulmn.-zltllciug.l’;I A5 30011 as il
closes, the Transaction would create polential competitive harm 1o programmers Lhal the
Commssiou’s general rules cannot amehorate. That proceeding does not alleviate (he need for
the Cominission Lo address Lie immediale anticompetitive impaclt that this Transaction would

cause if )ie Commission were Lo grant il without imposition of stringent conditions as advocated

% Dpposilion a1 7, 153, 179 n. 612, 209,
* 1d.at 11-12.

cat 16,224,

ar 153,

at 196,

.at 239.

=
[ i
= IE E =

“* Oppositiow al 266.

¥ 1d.at 13, 179 n.2.
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by Bloomberg and other parlics. First, the mles ouly apply alter a violalion has occurred, and the
comnplaint precess involves a siguificant invesimenl of resources, line, and money. Moreover,
the Commission may decling to adupl signilicant changes it the genera) program coarriage
procedurcz. Even if such changes were adopied, lhey would only apply prospeciively.
Therefore, any fulure changes Lo the Commission®s proprain carriagze nies wonld not address the
compelilive harms raised by petitioners in s proceeding. In (his case, the Commission cannot
find that the Transacrion is in the public interest when (ke curment program cernviage rules cannol
adeqnately protect 1he pnblic Ironi compeliive kamm., Specilically in Lhe case of Bloomberg's
BTV network, the Merger creates treinendous anticompelitive incentives for Comeasi. [o
discriminale in favor of ils own business news channel, CNBC, including Through (e uitimaie
compentve threal lo BTV of failure 1o neighborhood, [

i1 Therefore, if The Comunission approves Lhe Transacnon, it can only do so through the
imposition of specific conditions to constrain Comeast’s anticompelilive incentives. Delerring
te the conclusion ot a milemaking procecding is a right withoni any tangible cenainty of a
remedy.

2. Net Neulrality/Internet Manavement. Comcasl argnes that because Lhe

Applicalion proposes a veriical iransaclhion, il “provides no bawis for consmidenng “net ueuvirality’
issnes in the conlext of [he license ransfer applications.”™' This theoly is simply a voriani of

Comgeast’s false allegation that verdwal merpgers have po anticonpetiive eflects. Comeast’s

* Where appropaale, 1he Comunission’s public interest authorily cnables it o impose aud
enforce nanpwly tailoned, transaclion-specific conditions Lhat ensure the public intercsl is served
by (he Iranseclion.” Adelphia at 8219 126; sec also New:Corp. Y26, See alsv NewsCorp., supra.

¥ Oppasition al 11.
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argument ignares the vast conteat library that lhe conbined entity will hold and the fact that as
the largest resideniial intemet provider in the United States,* Comeast can use its distribution
plallonn o [avor its own contenl. The Commission has previously lound that Comeast violated
the Coinmission’s Open Intemnet Policy.™ Chice the Transaction is completed, Comcast will
have zignilicanlly more [ntemet content ko protect and thus more of an inccutive 10 behave in
such a discriminatory manner.”® In lighi of {1) ihe Transaclion’s signiDcanl vertical inlegralion
of pmgrmﬁmlng, cable and Inlerned assels, (2) Comeast™s past aclions in this area. and (2} the
Counmission’s inability, in the shor term, v address anticompentive behavior in inleriicl
distibution through existing rules, the Commission should adopt a coudition (0 ¢nsure that the
public 18 protected [rom anlicompelitive harn cansed by discriminalion against unaffiliated
content providers.

3. Media Ownership and Consolidation. Deferring a decision on trensactian-

specific larms 1o aulemaking on media consolidation aud media ownership would 1gnare (he
Merger's immediale and irreparable impact on viewpoint diversity and compelition, arguably the
Commission”s mosl wportans policy considerations in merger reviews. The Transaction

presenls an wnprecedented concentration of traditional broadcastng, cable, and intemel azsels, If

¥ Comeast Comporate Qverview, www comeasl.com ("Comcast 15 ihe nation's largesi. residenrial
Imemicd service provider...").  (Last visited Aug. 19, 2010}

* In re Formal Compl. of Free Press and Public Knowledge Against Comecast Corm. for Secretly
Degtading Peer-to-Peer Applications, 23 FCC Red 13028 (2008}, Indeed, while the D.C.
Circuit's decision overtumed that nuling on jurisdictional grounds, the fact remains (hat the
Cammissian made tindiugs and concluded that Comcast discriminated in the provision of its
internet service, which were not rejected by the Courl.

Yo light ot the D.C. Clircuit opinion, the Commission currently would not have ihe ability io
police Comcast's inteniet uelwork managemnent practices. Comcast Corp. v. FCC, 600 F.2d 642
(D.C_Cir_ 20100

i1
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decisions are deferred unil aller the Transaction is cornpleled, the uninediate, langible damage
Lo independent programnmers will have been donc. Subsequent Commission aclion i mediz
awuership and consolidation mlemakings would not prevend the deleterious clicels of such
concentralion. Once the Comunission approves the Transaciion, it would generally be required to
apply new rules prospectively.™ Commission precedenl demonsirates Ihal the Commission
generally grandlathers existimg combinabons when 31 modifics or adepts new media ownership
and consolidation rules.”® Moreover, Ihe hann to independenl progranupers way be ineparable.
Advertisers develop relalionships with parucular chanels, and viewers develop patterus aud

viewership habits. These existing 1elalionships and viewing patlems are very hard W change

once eslablished.

3% See e.p. Willizms Natural Gas Company v. Federal Energy Besulatory Commission, 3 F.3d
1544, 15354 (D.C. Cir. 1993) (indicuting that when new law is substitured for ald law, it may be
uecessary to deny relroactive effect to 2 rele annaunced in an ageucy adjudication in arder to
provect 1he setiled expeclations of hose who had relied on the preexisting rule.).

3¢ In re 2002 Bieomial Resulatory Revicw — Review of e Coinn’ns Broad. Ownership Rules
and Other Rules Adopted Purseant 1o Section 202 of the Telecomnm. Acl of 1996: Cross
Ownerslip of Broadeast Stations and Newspapers: Rule; and Policies Coneceming Multiple
Ownership of Radio Broad. Stations in Local Markeis; Definition of Radio Markets; Definilion
of Radio Markels Jor Areas Mot Localed u an Arbilron Survey Area, Repon and Order and
Nolice of Proposed Ruiemaking, 18 FCC Red 13620, 13807-13 §452-95 (2003}, and [n re 2006
{Duadrenmal Repulolory Roview of the Comm’ns Broad, Ownership Rules and Other Rules
Adopted Pursuan! to Section 202 of the Telecomm. Acl of 1996; 2002 Biennial Reeunlatory
Review - Review af the Comm’ns Broad, Ownership Rules and Other Rules Adopted Pursuant
1o Section 202 of the Telecomm, Act of 1996; Cross-Ownership of Broad. Stations and
Newspapers: Rules and Policics Concerning Multiple Ownership of Radio Broad. Stations in
Local Markets; Definition of Radio Markets; Wavys to Further Section 257 Mandate and to Build
on Eariier Studies; Public [nterest Obligations of TY Broad. Licensees, Report and Order and
Drder on Reconsideration, 23 FCC Red 2010, 2054-57 76-79 (2008).
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4, Independently Procdnced Progranumng and Souice Diversity. Comcast states that

no Commasion rule requires “any specified amount of independently produced ;:m:‘q;:ranuning“f"“r

and that regulaiton of e amount of independent programming must be done in an industry-wide
mlernaking.ﬂﬂ Thal slalemenl, however, is nat responsive 1o the peritions and conmenls 10 the
procesding and proves the poitl that the Commission should nol wait for a general ruleimaking,
The parties raising these issues did not allege that Comcast was violaling a Comuniszion rule;
rather, Wiy said that Comeast’s c¢laiim in the Application st Ihe Transaclion was in the public
interest hecause it will “expand the ainount, quality, variery and availability ol conlent™ waus
incomect,

Neither will the Commission’s Furure of Media project address fius Transection's
specific harms o independent news operators. Thal projecl was initiated (o study “the stale of
ihe lradilional sources ol news and reporting, [inchiding jotrualiem,] and . . | the relative health
ol the various syslems that provide a variety of news andfor inturmation o consitmers and
commumines (c.g., infonnation skout schools, crime, disaster proceduresd and public health
mallers)."*" Many media outlers repon. Lhat financial considerations are lorciug then, to combine
of reduce thelr news opecations or o rely ou news conteul from other sources. Since the
Comimission™s Future ol Media proceeding has just begun, any resolulion of the issucs lerein js
unlikely in the short term. Therelore, the Couunissiou mnust consider the Transaction’s

immediate impaci on nows sharng services iu Lhis proceading.

*" Opposition at 238,
* 1d. al 239.

¥ FCC Launches Examination of the Futire of Media and Information Needs of Cominunilics
in a Drigital Age, Public Nolice, 25 FCC Red 384, 386 (20100

1%
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The Merger proposes an unprecedenled concentralion ol tradilional broadeasling. cable,
aid inlemet assets. BTY has demonstrated the specific negative impact the merger will have vn
news, Il the Commission does not adopl conditions o preserve mdependeni sources of news in
iz review ol the Merger, Comeasi will gain conirol of WBC news and will engage
anlicompetitive condnel Lo the firther disadvanlage ol independenl news providers like
Bloomberg. The Commiszion will have limiled ability 1o apply industry-wide roles retroactively
to alleviate this threat 1o independent news.* Therefore, the Commission mnst act in this
proceeding 1o address the anticompetitive effecty of Comeast’s acquisinan at a contralling
mlerest in NBC.

The Commission may use this unprecedented merger 1o impose condilions necessary to
prevent anticompetitive conducl by Comeast. Moreover, the FCC’s public interest
responsitalitice obligaic ii 10 impose sncli conditions when, as here, the Applicants have nol met
their burden 1o prove that the Merger 15 10 the pubhic inleresl. Accordingly, unless Lhe
Comimynicn Jelermincs 1o designate the Application for hearing, the Cominission must use (lis
adjudicalion lo impose he stringent condilions proposed by Bloomberg, which are specifically
tajlored and inlended | address the anticompetitive harms caused by the Transaction.

‘. Fiduciary Duties of the Joint Yenture's Officers and Direclors Do Not
Ameliorale the Transactlou's 'ublic Inlerest Harms.

Bloomberg objects 1 Comeast's theory thal the directors appoted by GE 1o the board of
the merged enlity will palive the merged entity’s auticompetitive behavior as part of their

fiduciary duties. GE will nat cantrol the merged eulity. Nol ouly will GE hold a minority {49%%)

¥ Gee e, Williams, supra.
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awnership interest, it only has the right o appoint two of (ive directors."' Board decisions,
however, are made hy majority vote.** Consequently, GE will aol have the power o
atfirmativelw Jdirect the company, or black acuon on anvibing other than ¢eram extraordinary
meagures.’ Fire, Blaombers 13 concerned aboul Comeast lakimg anticompeliiive actiona against
BTV because af its vewly acquired interest in CNBC, and {3E has no representation or inlerest in
Comeast. Mareaver, GE has the cight 10 roquice the maerged enlity Lo purehase S0 pereent of its
ownership inlercst after thiree-and-one-hall years, and Lo require the merged entity lo purchase
the remaining 50 percent interesi alier seven years.” So even il the GE-appoinied directors had
the ability (10 monilor the merged cality's conduct, sucly authority wonld be short-lived, al best.
Perhaps most siguificantly rendering Lhis asscrmion a hollow platimde, however, is that
under Delaware law,® all of the officer and director fiduciary duties run (o the compauy aud its

sharcholders, uol 1o e public or (o third-parly comperilors.*® As such, those duljes do not
pany P

*' Application at 14.
g,

& Application at 13. “GL will have conscul rights will respect Lo cerzin non-ordinary course
maltters,” Those malters are acquisinions. matenal expansion of the scope of the busincss,
issuance and repurchase of equily, disiribulions (o equity holders, debi, loans made oulside the
ordinary course ol business, and ligmdation or volunlary bankrupicy. 1d. at 14 n. 11, Iu oiler
words, the GE-appomied direclors™ consént riphts involve protechion of GE’s inveslment in (he
company bul do nething o address anlicompelilive behavior by the merged enlity. In addition,
“GE’s consenl rights lerminale jf GF's ownership inlerest in Newco falls below 20 percent.” 1d.

- Application at 14,

* The merged enlity will be a Delaware ennily. See Masicr Agrecement daled as of December 3,
2009 among General Elecinic Compapy, NBC Universal Ine., Comeast Corporation, and Navy,
LLC, App. 3 o the Application,

* Lol, Ine. v. Guth, 2 A.2d 225 (Del. Ch. 1938). alt™d 5 A 2d 503 (Del. Supr. 1939).
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