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If! t!Je MaNer ofApp/italiof!f ofC.,,,Ct1st Corporatiof!, Genef'l1iElectric eo",pa'!Y Ilf!dNBC Uf!il~""i,

If!c, ,jiJr ConJenf 10 ASjig!l Lccf!JeJ or Trll!l.{I!l' Conlro! ofL.mJm, MB Docker No. 10·56

Dear Ms. Dortch:

On behalf of Bloombcrg, 1.,1'" and in accordance with par"gr~ph 14 of ,he Prmeccive
Order' and paragIaph 15 of d,e Second ProTeCTIVe Order" adopred in [hi, proceeding, pka'c find
cnclosed the original and one copy of the public ver,ion of Bloomberg, L.P,'s Reply to Cornca,,­
:NBCU Opposition and accompanying economic report pttrarcd by Dr. Leslie Marx, 'l1,e {{ ) ]
"ymbols in the Confidemial version of Ihe Reply and economIc report denoIe redacted Highly
Conl;dcntiallnfonnatioll and the rr Jl 'ymbols denote redacred Confidential Infonnation, Highly
confidenTIal and Confidemial veTI';m" of BI()()mberg, L.P.', Reply IO Cmnca,,-NBCU
Opposicion and accoml'an)~ng economic reporl prepared by Dr, Le,w, ;\Iarx are being filed
simult.neou'ly wlIb Ihe Office of Ibe Secrerary under sep'IaIe cover.

I Applications of Comcast Corp.. General Electric Co. and NBC Univer~al. Inc. for
ConsenllO As,ign Licenses or Traru;fer Comrol of Liceru;ees, Prolective Order, 25 FCC Red
2133 (2010).

'Applications of Comcast Corp" General Electric Co. and NBC Universal, Inc. for
Consent 10 As~ign Licenses or Transfer Control of Licensee" Protcctive Order, 2S FCC Red
2140 (2010).
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'1",-" copie,..,[ eacn the Highly CCJ[lUdenLiaI yc..,;ion and Confide.noal """ion of ,he Reply
IO ComcaSl-NBCU Oppo,iti,,~ anuaccoLTlpanj'lllg economic report P"'l'",<J by Dr. uslie Marx
are being ~imujt~neouslydelivered "j Y.ae,,; Lemme, indu,ilY Analnj, DiV1'h,n. Media Bureau,
Feu",...l Communicnions Comn~..;,)n, +15 1'2th S<reet, S.W., WashiJl~ron, D.C 20554, and a
H\i::hly Ci}nfidencial version j, b.in~ 'tm !~ the Submitting Panic, through counsel.

Very mJJ\' ,.,''''''"

c;rcli4tjJ7ItritJi/tih~
Janet Fit~P;LtrickMoun
Parmer

Elldo,nrt'

Cl~ Vaness" Lemme

JFM:rea
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EXECUTIVE SUMMARY

BI""mherg L.P. ("Bloomberg"] submits lhat lhe Commission should deny Ihe applicalion

for transfer of wmlDI or NBC Unih'l"S3l Inc. ("NBCU") from General Electlk Company

("GE") 10 Comosl CorptvJlion r·C)mcobl") he.:ause GE and Comcasl have nOl met lhei,

bunlen 10 demonslr~te thaI glam of the applkalhm ,erVeS Ihe public intere~l. [n the allem,lt ive,

the Commission ~hould impose lhe condition, sel forth in Bloomberg·, Petition, ~pecLficll1[y

including bur llollimiled In "neighborhooding" of all exisling buslnes, news channel,; with

CNBC, i.e., c~rriage of the business news channels nn comignous and ildJ'Ken I challllel;;

wherever CNBC is carried.

The 1'.krger, as filed whh the Commis.lion, will create a fully "er1kally aJ,d horizomally

imegralcd commuLlication, behemOlh Ihal, for lhe fin;llime in lhe hislory 01 lhe regnlalion of the

CO!llrJlUIlLc3tions induslry, will combine under lhe conlrol of one entity - Comcasl - lhe Nalion' s

large,l muhich~nnel video programming distributor ("MVPD") with 24 million snbscribers, two

"alion~1 tdevision blOildcu,t nelworks (NBC and (he Telemundo Spanish-language network), the

largesl bmadband service provider. 25 local hroadca.\l ~talions, nnmemus cable te1e"i.<;ion

programming nelworks owued by Comea'l (e.g .. E' llrJd the Golf ChanrJel) with lho,e of NBCU

(e.g., CNBC and lhe Wealher Channel). llnl"er,,~l movie ;'llldie, <lnd nUmerou, online

properties.

As a direct result of the Tran.laction. C"",c"st-NBCU would have lhe abilil}' Jnd

incenlive to hmm and discriminale again.ll indept'ndent programmers, and independenl lIfl'.S

pl'Ograinming in particular. Such potential harm to lhe number of independent voices and lhe

Cllmmensmate decrease in vieu'poirJl diwr,ily is clearly conlrary 10 lhe public inLerest.
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If permilled to complete the Transaclion O~ rn')XI~ed, Camc3sl-NBCU will have the

ability and inccmive 10 pnrsue anlicompetilive fore(')c>,urc 'lr~legi6 againSl independenl sources

c)f n~w;. and information - and specifically busine,~ neW,. In f~CI, economic lilerature and

Cll",ca;;l', own economist, supporllhe conclusion thai vertically integrated Muhich~rmel Vidw

Progr~mmingDistributors ("MVPDs") di~crilllinme againSlllnaffilialed programm;IIg.,

Corneas!';; history of amicl)ffi)Jt'\ilive behaviol only c,onfirms [hal ComcaSl-NBClJ wjlJ ~ed: [0

capimlize on Ihis opportunity by [c>rec!o5ing BTV in favor of CNBC.

Neighborhooding is no:ce,Sal) 10 fHLrdln Comcasl-NBCU's anlicompelitive incentives

and is the least intrusive and le~l burdensome conditi[l~ (0 plQ(e~( the p\lbli~ inlereSI. Absent

Comc~sl's plDposed affiliation with business news channel CNBC, CQlll~a,1 wonld have had an

incentive [0 neighborhOod BTV with olher ncws nelworks

Bh)omr.erg i~ Lon~rned that Comcasl-NBCU could rTe,~ure independelll channel, into

removing c)r limiting <:omen! availabililY on Ihc Internel by offering independent channels

discrimwalory or unfavorable lermS if they u~e olher dist ribntion plalform, like the Internet. The

ability to restric[ platform, lhat independent channels lll<l Yusc lO distribllle lheir conlent is

inhelentlyanlicompetilive. BTV also wanl, to ~nsnrc lhal Comcasl-NBCU is prohibil~d from

dLlllLni.\hing or degrading the lerms OJ k.wl of .\e"';'ee r>r quality of ~ignhl delivcry of any

bn" ine" news channel on any of ils conlenl-di'lribmion plalfollns (~able. Imcrnct, mobile

device;.) witholl! consenl.

The Applicam, a;;.\.elt thaI ,'nline video is only "complemcnlar~', nf't ~ompelilive· and

"likely to relllaJn romp\emenlary to MVPD serviccs for the foreseeabk fUlure," bllt Ihey fail to

recognize the gr('wing imporTance ot' online video and mi,characlenLe i\s potential as a

competitive all.ernalive Ie. MVPD;.. In doing so, lhey ig[lore independenl analysis and cahle
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indu51ry assertions - inclu\l ing th.eir own previous statements -- lhal ~nl ine video i~ f~SI

becoming J compel ilivc d,,[ribUlion platform.

Comca.<t ~nd NBC h.ad Independently relied on Inlerne! video di.,lrihnt,Con 1<) de>cribe the

competilhe n~lure ollo)(iay', video markeL Despite these previou, "lalemenIS, [he Apfllic~[s

now claim Ih&1 fmlone vi&o js net competitive and c.anuOl be a ~ub~liml£ for MVPD service due

[0 nelwork capacity constrainls_ The C'Jmmi~>iollhas ((lund thaI consumers are already using

the imernel for high qualily video diSlribution Com<:a:;t fJib [0 acknowledge ii, own

COl1Un;lmem to npgrade its network. Applicants argue [Milk claim Ihallhey would seek

hmiwlions on online distribution "have notllJllg 10 d,., Wilh lh.. present transaclion." To the

COnlrJIY, Comcas[ ha;; admined lhal il has ,ought to prevent content owners from diSlributing

online in the pasl, demonmaling lhar it hJS the ability 10 do so. IfComcas( i, allowed to Jc·qUI,e

control of CNBC, Ll w,lI have far greater molivalion w reslrain CNBC's pnmJry compclitor.

BTV, on the Internel ~nd othel delivery plalforms. Thi.1 increased abilily ~nd incenliw. would be

a direct resnh of lhe Tramaclioll ApplicanlS also argue Ihal Comcast "generally doe, nol sedt 10

prevenl comenl ,>wne" fmm (,h;lribllting online" bm BTY is concerned Ih(ol they might in lhis

inslance, where they would have both lhe ir.cemive alld abilily «0 do ,0. Failing to impose

re~lrJ<.;Iion.; on the Applicants allhis poinl in lime wJlI have fa' ll"re:llel' and longer laslillg

negaliw r,unificmions for Ihe online video bu,me,,,

TI,C Tran"action '11.10 lhrealens Bloomberg 1\Jld olhcl J1"kp~ndenl nelwo,k.\' abili.ty to

oblam adwfli.lers. Comcast-NBCU will have the ~bj]Jly ~Jld lhe mtem,ve lO bundle advertising

lime On CNBC wilh olhel affiliated programming, which will deprive BTV or a fair opponunily

lO sell its own i\dwrming (0 adverti~er' who prefe, it Ali an independenlnelwork. STY i, IlOl

able 10 offer comp~r:Jbl~ :Jdverlis,ng bundles to advertisers. Comcasl-NBCU ",uld n-~n b~nJI"

ill
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~Jvertising on CNBC with advel1i;ing on BYV obtained through Comca;;t a;; part of its carriag..

agl'eemenl. Thi, inabili(y will (o~c1me competitors like BTV from access 10 advertising by

eliminaling BTV' ~ ~bility (0 cnmpt'te on ;l lcvel playing field lor advenising revenue based [In

the qualily and value of iI' programming.

In additi,)n. th~ T,ansa"tion will h~rm Bloomberg and olher indept'nd(;lll programmers by

foreclosing them frPm carnage on (other MVPDs, C(omca;(-NBCU can bnndle highl) desir~ble

progmmming wilh less desirable programming, refuse to offer tht" ml'O\ popular plogr:lmming Oil

a Sland-a1one ba~is, Of only offer it at an exorbitant rale. This harms Ihe public ml~f~.;t b~cJuse

if the MVPD agrees to caoy the bundle in order 10 oblain the highl}' dr,irabk progr3mming, ;1

must accept programming thai ~ubscribers do nol wam. Once the MVPD pnILhases the bnndled

prugramming. it has limiled channel capacity and financial reSOUlce, Idt 10 acquire

prugramming frum independelllly owned >O\lJtes, including Bloomberg.

The Commi~,;ion mn~t deny the merger because the Applicanls have nO! demoni;[rated

lllal Ihe prop(o~ed Iran,acli"n serves the public intet"';{ and (he tulflllS oUlwcigh the benefits. The

vel1lti>l combination of NBC Uni"tlOal's lange of programlnlLlg C(]fl~nt - CNBC in particul~f­

with the nation's single largesl MVPD "'ill lwd \(1 further conc"nlrmion of Comcasl-NBCU's

editorial power over Ihe conteUl of affiIiJI£J rh~nn ... l~ .nJ ~Juc... di"er5ity of pl'Ogram and

service viewpoints. It will ~Iw ~ignific;mll'" inn ....~sc Comc~sl-NBCU', mcentive and ability to

harm and discriminate ~g~insl uuaffiliated (hanlld~ Jn lerlll.' r>f Larriage and advertiolllg

If the Commi~sion neverthde~s grauL, lhe i>pplication, it must impose ~lri<:t condition; 10

prolecl Ihe public iUlel"';;!. Specifically, ab,ent divestiture of CNBC, Ihe only way to prol,'rl

Llldepcndent business uews programmiug i" for Ihe Commission 10 impose condilions thm
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rrqlllrl'. Comcust-NBCU 10 provide BTV and ;imilarly .,ituuled independent plOgrJnJllI~f, ..... ilh

the safeguard, p<Upm.ed in BTV's Petition.
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~~OAC.T~O _ '0" P~BlI<; INSPECTION

Before the
FEDERAL COMI\WNICATIONS COMMISSION

Washington, D,C 20554

III 11i~ MJII,'r 01

i\ppilcal,on' fDr Con,~m 10 (h~

Tmll,;fel of Conl'o! Df Li.:elLses

Genenl Eledric Compan)',
Tre,,;:/Cror,

'0
Comnsr Corpllulion,
Tfan.f~f~~

To the Commission:

)
)
)
)
)
)
)
)
)
)
)
)

MB Dockel No. 10-56

BLOOMBERG REPLY TO COMCAST-NBCU OPPOSITION

I. IYfltODUC..IO:,/

Bloomberg LP, ("Bloomberg"), pnrsuaut «> 5eeIJon ~Oo( oJ) of the CommnmcatiOll. Act

of I 934, as amended (the "Commuruea tions Aci"), I and S,"'hl'n "7_~ ,J 5S4(bJl of the

Commission' ~ Ru!cs,' hereby replif8 (0 Comcasl ""d NFlClJ' ~ Opp(l,il;rlll ("Opp()~iliofl 'j ILl iI'

47 U.s.C. § 309(d) (2006 & Supp.IlI).

l This Reply eXlends 10 all of the licenses and ~ulh(lrilalion;: included in the Appli~"tion.

1 47 C.F.R. § 73.3584(b) (2009).
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RED.<lOED _ FCl~ PuBLIC 'NSf'ECT,ClW.

r~\llif)n In o..I~IlY th~ above-Laplion~d 'IlPJ iotion for llansfer of conrrol ofNBC Universal, Inc.

("NBCU") [mm G~,ncral EleuriL Company ("GE") 10 C"fficasl Corporalion ("Comcast'j.'

A. Com"a~t and NBCU Have Not Demon.I'Bt..d rhat tile Tran~a~ti<Jn WiU
Serve the Public Intere~l,

As Bloomberg dcmonsmllcd wilh sub~(amial evidemiJry suppOrt In its f'etiliollw DeilY

(Lhe "Petilion"), Ihis Trunsadion raises subslamial and maleml qU~'IJ(m,"f fact a~ l(J whelher

gralll of the Comcasl-NIlCU Application will ~crvc (he publir inl,;n',1 by penmllmg One

company (0 oWlllhe single jarge~L video distribution plal!oml ill Ihe l'Jlilcd Slales Jnd conlf<ll

(he editorial content of a subslantial portion or the news programming ava; labk jll Ihe UIlIi.:d

Stales. lu iLs Opposition,' Corneasl has failed 10 demonmlll,; IhJI il Can overct>me,,, burden 10

prove lhat lhe Transactiou, a~ curreutly proposed, servcs the public 1IIIcn:~1 ~

Specifically, l!e~pile having lhe burden 10 demons Irate Ihat g.r~lll of Ihe Appliealion will

serve Lhe publie iUlen:sl,7 Comcasl has failed 10 demonslralc Ih~1 Ihe Joinl Venlure will nOl have

• See Applicalions ror Consent 10 lhe Transfer <)1' CQulrol of Liecll~cs,Gen. £Icc. Co..
Transferor, 1<) Cornea,l CQro.. Trun,tCree, Public NO(Ke, 25 FCC Red 2651 (2010) (hereinafler,
Lhe applica(iolls rdo::rroo (0 Lhcr<:in, "AppIKation.'· Lhe (rans~c(ion referred 10 !herein, the
"Transdd"Jn" '" (he "Merger," and (he partie, (herew, ·'Applie~nts").

, rc>mcasl Oppositi'JU (her<:inallcr, "Oppo,i( i<ln 'OJ (fi led On July 21, 20 I0).

, Tk propc>scd <"<Jmbinalion will creul~ a full.,. HnI~~lly and hur;zon(ally in(egraled
communlcallOnS b~hemo(h (hal, for th~ first lime in (b~ history of the regulalion oflhe
commllmr" Imn;; indn<I')', will O::Qmbiue under the o:onrrol of ono:: O::Jjlity - Como::aSl - the Nalion'S
larg~,llulJlLklialllld ~idoo progrJmmLng dl;(ribn(or ('"MVPD") and broadband service pro~ider;

Iwo nJhonJII<'ini,lon broJd~as( n~(worh (NBC ~nd (he Telemnndo Spanish-language
nelwork1. 25 lc>,-aJ broadrasl ,1"linn" 5.. L~ble TV networks, including numerOUii regional sports
ne(wl'rks. Umv~".l mov,e ~lUdio~ 'lId numerou, on-line properties. Corno::asl, GE. and NBC
Univm,al Jl>1Il1 VenhJre hO::l Sheet al3, avail3bk al
hll.p: i.!www.roml:J >1.~omlubtuII" n1>" LI; Iln ~ipdtsiJOin (V~nlureFactS heeLpdf; See also.
App[,catlO111f>-33

7 47l1SC ~~ 30'<, 310(d)

2
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REDACTED _ F'JR p'J6UC, IH~P~CTION

th~ abilily In<lI~C~nlIV~ 10 (ause hunn to, and <I;scnmL~ale agamil, inder~nll~~l pr,'w~mlllers in

Qrder (Q re~(Laln ~<Jlllp~(i(iQn. Thi, dlSoCrlllllll~liolllilrcaIGIl'imminen( injury IQ Ifld,>p~nd~n(

pr(Jgrarnmer~ - parti~ularly md~pendenlll~ws prograrruuer5 - th~l wlllllCgalivcly ~fr,'Lt lh~

(I. Comcut'. Sugge.tiQn 1\1 O~f~r Re",o;odi~~ tQ th~ C\lmpl~ti<Jn o{ Commi,,;lon
Rulemllkillg~ IgIIQre5 th~ Spe~i1i~ Hums th~ Traniacliun Pose:i.

Bloomberg objecls (0 Comcasl's sugges(lOn (h~l (he CGmrn",,<.m defer add",ssing th(

rOnlrJT)' 10 S~rlion 309 "f Ih~ C~mmUnJr" I'll'" Acl' ~nd rek"anl pr~,~d~111. Sp~djJcally,

conlnvY 10 Cc>mn,l's ,'bjm~, lh~ Ihr<'JI~ned h~rm~ 10 ,"Mp~nd~nl pfl)gr~mm~" __ and

and Ihu~ ar~ m~,ga ~p~"jfir Thes~ J'" nol ~enenc jndu~\r'i C(lncem~.•nd Bh;'<;>mber~ j,; 1l0l

lu .ddJli(llllO C(ln~ldcring whelhcr a Ir..n~Jrljon "JOIJTn Ihe Arl l'r Cl'mmj',,<;>n rul~"

"the C(lmmj;;~inl1 ml1~ide",whelhn Ihey c(luld re,ullill pub]j, Jnlc,"sl hann, bv ,ub~lJnll"lly

frmlraling or jJnpajrjn~ Ih~ (lbjccli'icS (lr ImpleJnenUlwn l>[lhe A~I Or rel~[.d 'Ialule;;,'" The

indmle, among Olher lhing~." deeply r<;><;>""d preferell,c f('r pre,crvlUg .ud cnJl.,m'Jng

cOlJlpcljl.iou ill re1cvalll. markcl, [and] ,'n,unng J diver.>ily o[ m[ormal;on Sl'u,~e~ Jnd ;;eJV;ces 10

i 47 U.S,c. § 309.

9 In re Adelphia Commc'ns CQrp., et al., MelJl('uudulll 0PIUI(lll 'lld Order. ~ 1 FCC R,'Il 8203,
8218 '123 (2006) (hereinaftcr, "Adelphia").

,
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REDACTED_ FOR PUBLIC INSPECTION

Lhc public... ."'0 Bloomberg documcnl,;d in ils Petition (he subslanlial competilive hann~ 10

independenl programmer> presented by Ihe Transaction in Lhe areas ofneighborhooding, Inlernel

video distribution, and bundling. Bloomberg also dClJIonslr:mxl (hal (he Commj~~ion'~

responsibijjly to ensure diverse sources of inl'onnalion for lhe public makes review of lhi"

TransaClion qualiLalively differenl than previous IransaniollS.

Under Seclion 310(d) oflhe Commulli.cations Act, the Commi,~ion i~ required La

consider Lhe applicalion before il,11 specifically including the competilive harms [hat might

rcsull., and noL hypolhesize aboul speculative promise~ lllal mayor may nOl be fulfilled. The

Commjs~ionmusl analyze this Merger in light oflhe spccilic harm lhaL will be caused by lhe

largest. media merger in hi~lOry, combining major video nelworh and pruduction capacily with

lhe nation's largesl MVPD.

The Commission'~analysis recognizes lhal a proposed Transaction
may lead 10 both beneficial and harmful consequences. For
inslance, combining assets may allow a finn IJJ reduce Transaclion
eOSlS and offer new products, hUI il may a)s\1 creale markel power,
creale or enhance barriers 10 eniry by potenlial competitors, and
creale opportunilies to disadvantag<, rivals in anlicompelilive
ways.'l

The Merger, as proposed, creates significanlly more harms than benefilS, The

Transaction creales a powerhouse of dislribution 10 mosl major American cilies wilh an

unprecedenled pf(>g.-amming portfolio. Particularly in lite area ofncws, Comeasl's aC{)nisilion of

10 ld. al 8217 ~24.

II 47 U.S.c. § 31O(d) ("[l]n acting thereon the Commi"ion rnay not con"ider whelher lhe public
inler~,sl, convenience, and neces~ily mighl he ~erved hy!.he transfer, assignmenl, or disposal of
the permil or license to a per.on other lhanlhe proposed lransferee or assignee,").

12 Adelphia al 8219 ~25.

4
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NBCD', new~ operalion creale.1 51gniliunt opportunilie~ fol' iL 10 harm olher bm,iue,% new~

organizaTions. and BI(>t'mb~rg's BI<l<lmh~rg Tdeviiiion ("STV") in particular.

Comcas(s ,pll"'nl!o:-ns Iha! \il~ I"U~~ "H,~d by Bloomberg and other partie~ are morc

properly deferred 10 indu,I]':,·wide rukm~)(ingL' fali 10 address lhe competi tive hann, OJf lhis

Transactiov and are inc"n,;islent wilh Ihe COJmlUuniealiOJns ACI and wilh precedent."

The Commis,ion has held lhal its public iuleresl auLhorl tv is 5r~Cl(jcally broad enongh

under Seclion JOJ\ r) of lhe Communications Act to penni( il 1.0 impos,· wnd'iion.' 10 ",moo:,

lransaclion-specLfLe harm8, l! Thi~ is ranieularly imponanl here wher~ the ~hccr magnJlude Df

1.\ Sc~ ComC3St Opp08ilion al 7 (prognm access and program carriag~ rul.making) 11·12 (nel
neulrillily), 16 (prugram carriage; media cousolidation, minoriLy ownership, and media
"wner:lhip). I51 (retransmission consent); 158 (program access), l79 n.612 (program c:miage),
196 (lutemet network rnauagcmenl principle~), 209 (program access), 224 (media ownership),
i~O (illd~pmdml progrJmming), and 266 (~hared iiervices and news_,haring).

" "Wh~r~ appwpl'iate. the Commission's public inleresl alllhorily ~nables il to impoiie and
~lIrOlC~ I,.rrowl} liIilorcd,lran8aelion-specific condilion~ lhal en~nrc the public intcre8! i~ served
by Ihe I,....m~aelion" Appl~clalions for Consent 10 Ihe A.%lg'aUent andic'T Tran~fcr ofConlrol of
Lieen.le,;, Adelphi" Commc'n. C<>!Jl., A\~ignon;, 10 Timc wamcr Cable, Inc.. Assignees, el a1.)
M~mma"dum Opinion and order, ~ I FCC R..d 8203, 8219 '\126 (C006) (hereinafter "Adelphia").

I! l.ure New~ Coro. and DirecTV GWllr, Inc. and Libel1y Media Coro., 23 FCC R"d 3265, 3280
('\I 26) (2008) (hereinafter "New~Col'P") Th~ Applicants JI tempI 'll de 1[,,('[ from the
Commi~sion's precedent of addressing lran~~l'ti('>n· sr~cjfl( h",m, in the "<lnlext of it~ public
iutereiit review of Lhe lran~adion. (OppOSili,>val l3 n. 1(;). As rii~cu.soo in Seerion III, infra,
exi~!ing Commis~ion rules are an inadequal~ rem~d;,. 10:- [he uHique h,'\nm lhl> Tran~aclion pOi;e~.

Facing relaled, lraniiaction specific harms 10 the public oniere';1 on 'he pa~t, Ihe Coonmiiisioll has
acled, Sec e,g., Adelphi al 8274 '\1156 and ArJ"'"ndi' Ii (impoling CllJ1lmercial ~rbilnlion remedy
tailored w program acce~s and carriage concem, .,..ilh r~~peel 10 rcgional sporl~ nelworhl: cf l!l
re Time Warner Inc., el aI., Decision and Ordcr. 113 F,T,C. 171, 197, 1997 FTC LEXIS l~. al
*50 (Feb. J, 1997) ("[T]ime Warner shall exceul~ ~ Progmmraing Service Agreemenl with al
least oue Illdcpclld"nl Advertising-S.upponed N~.,..s and Informalion Na tional Video
Programming Service, unleii~ lhe COlnmiiiSiol\ de"'nnine~, Upoll a 8howing by Time Warner, lhal
none oflhe offers of Carriage Termii ar~ cotnmerciaJly reasonable"), Like lhe Commiiision's
rules on program carriage, ils recent Nol ice of Inquiry regarding media ownership rules i~ 8imply
n<lt a forum where Ihe Commi~sion is lihl" 10 be able 10 address Lhe unique public inleresl
harm~ ofanlicompelilive chalmel plaectn~nt d~ci~ion, incnlliviled by lhi.1 Tran;;aclion before
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11i~ Tr3n~ach(ln rJi~c~ scnoM public in ICrC>! que,lions for Ihe fUI\Jf~ "r leI~[ommUpicalious

p\'lIc;,' The CommJS~J"n mo.t cOlldiliDlllbe Tran;;aClioJJ illlhc n"lJln~r proposed by

BJ0(lmb~r~"I[) en,,,,,, Ihol compeillive provider~ 01 new, Jl,d inlonnalioll ar~ proT~ded from

Jll!lcompdJlive conduc!.

In addilion 10 HS SlJbs,"nll"lly bw,d diS[f~li"nundr, Seclion 303(r) of Lht

C"mmunicatioliS Arl. JS a maner Ilf gene,ally ,,,,,],<.\ allrnin;,;tr, I;ve law, the COllllnjs~iou has

br"ad disnell(ll) I\' acl ejlhn Ihrough adjudicatio", or rukm~kiJJg. As Ihe Supreme COllrt noled

[NJ\'I '\'CI)' principle csscllli~1 LO lllc cffedive adminimalion of
a slatulc no (or Shllllid be LAl'>1 ,mmedialely inlo lhe moll! of a
I:cne..1 rule. Some prillciples Inti"I await Iheir OWn
dcvc1(1plllcnl, while olhen must be adjusled 10 meel panicular,
nnfoJese~ables;tuali"ns. In performing il~ importanl funclion~

in Ihe~e re'p~cl~, Iherdore, an adminiiitralive agency musl be
equippoo I" ~CI eilher by gelleral nile or by individual order.
To ill,i,l urC'n OJle l"unn of aClion 10 I.hc cxclusion of Ihe olher
is 10 ex~ll r"nn over necessily.li

Il is a basic lenant of admini"lrative law lhat an admini~lralive agency mllY addre~s

matters wiIhill Lhe scope of Ihcir aUIhority through Ihe rulemal<ing process or lhrough an

adrnini~lralive adjudicalion. "An adminiSLrative agcncy mUSl be equipped to act either by

Lhose harms bccomc cmbcddcJ a~ :l reslll!. oflhe closing of the Tran"aclion. See In re 20 I0
Ouadrennial Re,gnlalOry Re"iew - Reyiew oflhe ((,mm'n, Broad. Ownership Rulcii and Ol.her
Rules Adopted Pur-manllo Seclk'n 202 oflhe Telecomm. Act of 1996. NOlice ofInquiry, 25
I'CC Rcd 60~6 (IO I0). fUl1her, (he cQllditi"n~ imposcd musl be of Ihe specific nalure propo"ed
by Bloomberg. Sec Pelilion. E~hibil 2.

'6 See Pelilion, E~hibil 2

17 SEC v. (henery [nv. Corn.• JJ2 U.S. [Q~. 202 (I Q47).

6
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general rule or by individual order"IS EVM iflhe condilions lhal Bloomberg seeks may apply to

olher industry par1icipam~, it is specious 10 argu~ lhal an adjudicalion is an impropcr forum for

such issues.

[T]he Commission has often rdied On adjudicalions ralher than
lulemaking.s 10 enunciale and enforce new fedeml policy. For
cxamplc, Illc Commission firsl applied its 1965 policy On
comparalive broadcast hearings in an adjudicalion - an action laler
uphcld by thc D.C. Circuit. Similarly, the Commission adopted lhe
widely respecled Carlerfone principles via adjudicalion and
decided 10 refine ils 1974 policy On children's programming
through individual adjudicaliolls ralher than lhrough rules."

Thus, while il i~ enlirely proper under Commission precedent 10 rely on adjudicalion 10

cnuncialc and cufomc new federal poliey,'" here, Bloomberg's conditions are approprialely

lailored 10 lhe unique and unusual factual cireumst:mccs oflhia mergcr.

Supreme Courl precedenl, the Commission's own precedent in olher lypes of

adjudicalions, and, indeed, Commission precedenl in prior license lransfer applicaliou

pruceedings all confirm lhat lhe Commission's merger revi"w is lhe proper conlcXl 10 address the

'S Chenery_ 332 U.S. aT 202 (1947). Moreover, lhe FCC's public inlerC1l1 responsibilities cannOl
be sacrillced 10 lhe privale inleresls oflhe indmlry il regulales. Moss VO C.A.B., 430 F.2d 892
(D.C. Cir. 1970).

19 Pelition of Free Prcss ct al. for Declaratory Ruliug that DeglOding an IUlcruel Applicatiou
Violates lhe FCC's Inlernel Policy Stalement and Does NOI Meet an Exceplion for 'Reasonable
Nelwork Mallagcmenl', Memoraudum Opinion and Order, 2) FCC Rcd 13028, 13045 (Aug. I
2008), vacaled on olher l!Iound~ Comcasl Com. v. FCC, 600 F.3d 642 (D.C. Cir. 2010).

'G See id; See also Cablevision of Dallas, Inc., Order Selling Basic Equipmenl alld Installaliou
Rales, Farmers Branch TX, Oruer, 19 FCC Rcd 10628, 10630 ~5 (2004) ("[I]l is a well"
established principle that admini,lrative agencies have discr"'-ion to proceed by eilher
adjudicalion or rulemaking 10 decide issncs that bolh arise in adjudicatory proceedings and could
be lhe subjecl ofa rulemaking." (emphasi~ added)).
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public mlereSI harms of Ihis transaction, even if some of (he competitive hanns it pres"nls could

cvcnl:ually be addressed lhroug:h rulelD3k.illg:

License tran.fer applicalions, even lho~e a~socialed wilh
significant mergers, are adjudicalions focused OU particular parties.
Some have argued thaI [he Commission ~houjd avoid ill such
proe<>edings addressing ~ignificanl issues lhal also apply In parties
ill the ~ame induSlry olher lhan (he applicanls, and ~h()uld deal wilh
such industry-wide issnes exclusively ill rulemakillgs. TIley poinl
oul the polenlial nnfairness of snbjecting the license lransfer
applicunLs Lo a diffcrcnL sllllldard Ihat is Hoi applicable In lheir
competitor" and contend lhal rulemaking" may offer a belter
oppormnity for public commenl foeu~ed on the adoption of an
iudustry-wide policy rather thau on lhe faeLs of a particular merger.
While recognizing lhe relalive advanillges of rulemakings in many
circum.tances, the Commi••iou also recognizes the well­
eSlablished principle lhat administrative agencies have diserction
to rroc~ed by eilher adjudication or rulemaking 10 decide snch
issues, and lhal the Commission must fulfill its responsibilily in au
adjudiealion to decide (he issues presented by lhal eesc. In lhis
case, lhe Commission is required to balance these consideralion~

and resolve lhem wilh respecl to several of lhe major issues
presenled by the faels, induding onc issuc that is currcnUy (he.
subjecl of a nOlice of inquiry lhm may lr.ad to a rulemaking
proceeding.'1

A. described, intra, eaeh oflhe areas lhal Comcast argues should be addressed in rulemaking arc

lhe very areaS where lhis Transac!ion presents uniqne public interest hanns Ihal mn~l be

addressed in lhis proceeding. Any argumenllhat lhc Commissiou may not address lhcsc hanns

here due 10 relaled and polenlial rulemakings is a palenl misslatement of (he law.

" Applications for Consent 10 the Tran~rer of Conlrol of Licenses and Seclion 214
AUlhorizations by Time Warner Inc. and America Online,lue.. Transferors. and AOL Time
Wam~'r Inc .. Transferee, Memorandum Opinion and Order, 16 FCC Red 6547, 6550-51 ("AOL")
(2001).

,
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C"mcas[ proposed the following isgu~,s be addre~s~d in rulcmaking: program accesg and

program carriage;" net nculruIiLy;" media consolidation, minoriLy oWllership, and media

oWJlcrship;24 rC'lOnsmiiisioll cOlliienl;" inleJ'llct l'.elwork managemenl principles;'" independenl

plDgramming;27 and shared ;;erviceiJ and news-sharing."

In particular, Corneasl and NHCU', iiugge;;tiOll that the Commi,"i"n address the i,;;ue5

via rulemaking would disregard the Commi,.;on', immediate dUly, in reviewing lhi~

TrunsaclioJl, 10 prolccllhc public inlcrc,t. AccordiJlg[y, unless lhe Commission detenniJlC5 to

designate the Applicalion for hearing, the Commission mnsl impose the Slringenl condilions

pmpo"oo by Bloomberg, which are intended 10 address lhe anlicompelilive harms camed by lhe

Transaclion.

1, Program Carriage. The Opposition nole5 lhal Bloomberg's complainlS related 10

program carriagc should bc addrcsscd in lhc progrum carriagc rulcmalcing." A~ soon as il

close;;, lhe Transaclion w()uld create polenl;al compelilive harm lO programmers lhallhe

Commission's general rules CannOT. amelioruTe. Thai. pro"eeding does nOT. alleviate Ihe need for

lhe Commission 10 address lhe immediate anticompelitive impacllhallhi5 Transaction would

cause iflbe Commission were 10 grant il wilhoul ;mp05ilion of sIringent condilions as advocatoo

n Opposilion a17, 153, 179 n. 612, 209.

" Ill.alii-12.

" 6Id, ar i ,224.

,\ Id, ar i53.

,6 Id,31i96.

" Id. at 239.

,~ Opposition al266.

,9 Id. al i3, i79 n.2.

9
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by Bloomberg amI olb~r pJrlics fir;;l, Ihe mles ouly apply alkr a violalion has occurred, and lhe

complainl prote!;,; in~ol~cs a ;;lgmficant inveslmenl of resources, Lime, and m<:'ney. M<:,reover,

the Commissiull m:>y d.:.;: li'le IQ ad"pl significanl changes in the general prog,am ramage

procedures. E..en if such ch,mgt' wae adoplcd, thcy wuuld only apply pro'peL:(i ..e1y.

rheref<>re, any fnlure changes tQ lhe Commission'~ program carria2c Jules w,'nld nOI address lhe

~ompcli1ive harms rai.<ed by petitione,,; in Ihis prc>ceeding:. In lh" case, tht Commi,sion cannot

find thai lht Tnmsaclion is in ;he public intcre;;l when lhe currenl pwgrnm caniage rules call1101

adtqnalcly prolCClLhe pnblic Irom cr,mpelll;ve harm. Spcx:il1cal1y in the case uf (J)oomberg',

BTY nelwork, the Mergu Cre31e~ trcmcndJus JlIli~"'I'relilive iucentive~ for Corneas!. Lo

d;.ser;.mllla l~ in favor of ils own business n~w" channel, CNBC, including Lhrough Ihe ultim:>le

~ompelitJv~ Ihrcallo BTV offailure 10 neighborhood, ({

)) Therefore, ,f Ihe Commission approves the Tramacnon, il Can onl;' dCl solhrough the

impoSJ lion of sped tic eQndilions to constrain Corneas!'s anlieompchliw incelllive,. W Deferring

t(l lhe c(lndus,,,n "f " rulemaking proceeding i" a right wilhunl "ny l!,"gibl~ certainI)' of a

remedy.

2. Net Neulralitv/lnlemet Mana'\ement Comeasl argnes that !le<;au.'e the

Application proposes a vertical lrallSacllon, il "pro.. ides nO ba~is for eon~ideriJlg 'nel llelJlralil)"

i~sne--s in lhe context of the lice",e lron,fer appll~alions."Jl This lheoty i" .imply a vn';onl "f

COJllca"t's false allegnlion Ihar veri ,,'~I m~[gers h"..e no anlicompelilive efJeel~. Com(:a~t'~

'" "v.'h~", ~ppropri"le, Lhe COJllmission'. public inlereSI aUlhorily enables ilto impo~e and
enforce nan owly lailored, lransaetion-specific cond; IlOllS lhal en,ure lhe publi" ,nler~SL 's ,~I;'cd

b~ Ihe lr~JI.j8Cliolt" Adelphia al 8219 '1126; sec also NewsCorp '1"26. See "I", NewsCoro., supra.

lJ Opp<l;LLion at II
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~rgumeru ign'lee, the vJ,1 torueru IibrJrY Ihm lile combined entity will hold and the fact that as

the largest residential internet provider in lhe United State;;," Comca,t can uSe it~ distriblllion

platform 10 favor its own content. The CommissIon has previously found lhat Comeast violated

the COlrnnission'8 Open Internet Policy." Once lhe 'h.n,o,ti"n is compleled, Comeasl will

have significanlly more Inlernel cOntenl 10 prolecl 3nd thu, mOre or In ineeuhve 1(1 beba\'C in

of programming;, cable and Inlernel asseLs, (2) Comc'~I>' pa,l nCli"n, in this aN~. and (J) lhe

COmmiiiSion';; inabilily, in lhe short l"fTIl, 10 addres~ anli~"mpcIlIJVC bch,wi(lr illlnlomol

disll;blllion lhrough exisling rules, lhe Commi~sion ~hould adopl a coull ilion 10 ~nsure Ihal lhe

publi~ is prolcclcd from anticompelitive harm caused by d;,n;mi',mioll <tg<tinsl llflaffilialed

wntenl providen<.

3. Media Ownernhip and Consolidation. Dd"rring a decision on t.ran.,actioo_

~re.c.ific harms 1(1 a lulemaking on media coosolidation aud media own"rship wauld Ignace lh~

MCJ1:n's imm~d;al~ and I"""parable impael on viewpoinl diversity aud cOinpelition, arguably Ihe

Ct>mmlssi(ln'~ mo,llIIJp(lrtJlll poli~y consideraliofl8 in merger reviews. The Transaclion

pre<~nLs In unpI~,~den\ed concenlralion ()fIJadili()nal broadeasling, cable, and imemcl assels, If

" (Dme""l (OlJlorate QvervLew, www.camcasl.com(..Camca.1 i, thc naHon's largc>!. rc,idelllial
lI,lcn"t servi~~ pr<Jvider.. ") (Las1 vi8;ted Aug. 19,2010).
" In r~ F"mlal Comp!. of Free Press and Public Knowledge Agains1 COlllca81 Com. for Se~relly

Degrading f'~er-l,,-f'eer Appliculions, 23 FCC Red 13028 (2008). Indeed, whilc the D.C.
Cir.:uil's dcdsion lwertumed lhal ruling on jurisdiclional ground" Ihe fact remains thai the
Camm"l>ian madc tindiugs and ~oncluded that Comcas1 djs~rjm;nated in the provi<ion of ils
imomcl ~~rvk~, ",hl<"h were nOI rej"clcd by lhc Courl..

" In liglll of th" [J.e Circuil opinion, the Commission cum:mly would nOl have the abilily 10
poli"c Come3;;(:i IIIlcmCI uelwork mauagement practice5. Com~as\ Corp. v. FCC, 600 F.Jd 642
(D.C. CiT. 2010).
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dcci~l<Jn.j are deferred nnlil alier lhe Transaclion is compleled, Lhe immediate, langible damage

k' indepc'ndent rrogmmmer~ will have been done, Subsequenl Conunission aclion in media

owuershir ""d con~olidalionmlemaldngs would nol prcv"ul Lhe deleterious eneels of su"h

eoneelllmLion. Once lhe Conllnission approves lhe Transaclion, it would geneJJll~' I>c required to

apply new rules prospeelively, -'; Cllmml~~I(l1l preeedeni dCm(lniilru Ic~ Ihnl lhe C(lmmi~~L(ln

generally grandratheT1i exisling "",mbinal"'n, \., hen II modifies l'T ad(lpls new m"dia ownership

and consolidation rules.)6 MDrcov~r, Ih~ hamill' IIld~p~JldeUI pw>:rammerj may be in'cparable.

Advertisers develop relllJiouship~ wilh pallJ~ubr rhalUlcl,. alld YI~WCT, dcvel<:lp poltcrw; and

viewership hobil,. These exiSling ,cblion~hip< and v;ewmg pUllem~ are very han! to change

once eslablished.

"See e,g. Williams Naluml Gas Company \" Fc'<.!eral Ener~y Regu[,uory Cormni"ic'n, 3 F.3d
1544,1554 (D.C. Cir. 199J) (indic"ting Ihal when new IJW i; ,;ub';litun'<.! toroId IJw, it m'ly be
ueces~ary to deuy reLroactive effecl to ~ rei" ~nnounceJ in ~11 ageuey ~djudk'llion in order l<J

protee! the ~ellied expecla tiolts of Iho,e wlw had relied an the preexisting rule.).

'~In re 2002 Biennial Regulatory Review Reyiew of LlJe COmlll'lt~ Broad. Owner~hip Rule~

and Other Rules Adopled Purs"anllO Section 202 of the Telewmm. Ael of 1996: Cross
Ownership of Browe'st Stations and Newspaper:;: Rule;; and Policies Concerning Multiple
Ownership ofRadio Broad. Stations in Local Markels: Definition of R,dio Markel~: Definition
of Radio Markels fo, Area~ NO! Localed iu an Arbilron Survcy Area, Repon' and Order and
Noli,~ (lfPl'{'ro~ed Ruiemakiog. 18 FCC ned 13620, 13807 13 ~482-95 (2003), and In re 2006
9uadrt'nnial Regulalory Revicw oflhc Comm'ns Broad, Ownership Rules and Other Rules
Adopted Pur.<u.nl to Seclion 202 oftbe Telewmm. ACI of 1996: 2002 Biennial Regulatory
Revi..."" - Review oflhe Cumm'ns Broad. Ownersbip Rules and Other Rules Adopted Pursuant
\(1 S~clion 202 of the Teleeomm. Act of 1996; Cross-Ownership ufBroad. Stations and
News[l~[I~rs; Rules and Policies Concerning Multiple Ownership of Radio Broad. Stations in
L(lcal Markel'; Definition of Radio Markets; Ways to Further Section 257 Mandate and to Build
on Eariier Studie,; Public Interest Obligation. ofTV Broad. Liceusees, Report and Oruer and
Order on ReconsiderJlion, 23 FCC Red 2010, 2054,57 'inl76-79 (2008).
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4 rnd~p""denllv Pr.x1nced Progranuniug aud Soul>;e Diversity, Comea,t slal~, thaI

no Commi,;si<ln ruk require:> ":IIIY sp""i fied amo",,1 of independently produced progranlrning"J7

and thaI regulalioH oflhe ~mounl of independenl programming mUSt. be done in an indusIJY·widc

rulemaking}! Tha LslalemellL however, is not re'ponsive 10 rhe petitions and commcnls ill thc

proceeding and proveii the poillllhal the Commi~"ion should nol wail for a gcncral mlcmakillg.

The parties raising Ihcse iSiiues did nol allege Ihal CmnCJSl was viola ling a Commission rule;

ralher, Ihey said Ihal Comeast's claim in the AppJicalioll Ihat Ih~ Tr"".'_ lioll W'S in the pllblie

inleresl because it will "expand the amolJnt, quality, ~ariely .nd availabilily or c<>nlem" Wa.'

incorrect.

Nei ther willlhe Commission'~Future of Mcdia projCCl addr~,s 11m Trall\a~\i01L';;

specific harrru 10 independent neWS operators, ThaI projecl w~s inili~l"<lln sludy '·the ,Iale of

rhc lradiLional s<Jurce. of news and reporting, [incbJiling jo"'u<lli~m.l and ... Ihe rdull ve heallh

"f Ih~ "Jrious syslem~ thaI pro~ide a variety 0 f Dew. <tndior int;"rmmion 1o eOnSllrnen and

l'~'mmllnilies (u·. infDfllJJ ti"ll alxllLt schools, crime, disaster procedure; and publ,,·. heaUh

lTlOllen)."'" Many media Dulle]; report Lhal [U\llucial cOllsideralions are forcing LherlL 10 combine

or redut~ IheJr neWS ope<1uions or 10 rely On neWS Conlelli from olher somce;. Since the

Comlm"LOIl'S f ulure of Media proceeding ha,lju.l begnn, any res<Jlurion of rhe issues Iherein j~

unlikdy in lhe shorl lerm. Therefore, the COllllniiisiou mn;;t consider the Tran"<t~tion'"

immediale Lmpad On IlCWS sharing service. iu Ibis proce"<ling.

)7 Oppo,ilion a1238.

'" ld, aL2J9.

39 FCC Lannchcs Examination onhe Fntnre of Media and lnformarlon Nced8 ofCorrunumlJeS
in a Digital Age, Public Noliec, 25 FCC Red 384, 386 (2010).
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REDACTED - FOR FUBLIC INSP~CT'ON

The Merger propo~es an unprcccdcnlLXI concculrulioll or tradllional bf(l~dca~ljnl!. cabk,

and inlernet aSiiets. nTV has demonstraled the specific negaliv~ imp"~1 the me'g~r will hJW un

news. If the COlJulliii~ion does nol adopl condilions 10 pre~erve mJepenJenl 'Our~e~ Dr ne",'s In

il, review oClhe Merger, Corneasl will gain control of NBC news ~Ild "'ill eJlg~ge iu

anlicompelilive condncl (0 the lilrlher disadvantage of indcpendcJll I,ews provider,; Iike

Bloomberg. The Commission will have limiled ability to apply il,dll>try·wide rules wroa~li"dy

to alleviale thi, threallo independenl news4" Therefore, the Commi";lm mml acl Ln this

proceeding (n address the anlicomp~lilive eff&l~ ofCorneas!'s ~l<:lJlJ~ilion cf a ~<lntrolhng

inlereSI in NBC

The Commission may use this unprecedenled merger te Impose condilions necessary 10

prevenl anlicompetilive conduci by Comca~L More.ova.!he FCC's public intereSI

"',poo3it>ililiC$ ot>lig3lc it 10 imro;;c ,ndl cOJldiliom ...hell, as here, lbe Applicants have nol mel

the" lmrden 10 prow Ih~t Ihe M~1g~1 is In th~ public inleresL Accordingly, uoless Ihe

C()mmi~~ioo delenniocs te> dcsign3tc the' Applic~tioll for hearing, the Commission musl use Ihis

adjudication 10 imp<:'se Ih~ stringent condilion., peapmed by Bloomberg, which are ~pecifically

t3i1or~d "nd intended t<:> ~dd,~", the anllcornpelillve hanns call.';ed by Ihe Tmnsaclion.

c. Fiduciary Dutle~ oCthe Joint Venlu.-e'~Officer.l and Direetors Do Not
Ame)i1,rale th" T ran.adl"u '. I'ublk lntere~tHarms.

B1ccmb~lgobjecls lO Ce>mcasl'~ Iheory thai the directors appoinled by GE to Ih~ board of

the merged ~I\!it" will polk~ lhe merg~<1 ~~1 il y's 3uli~()mpel.ilivebehavie>r us part of their

fiduciary dUlies GE will not ~(]nlrollhe m~rg~d eUlity Nol only will GE hold a minoriry (49%)

4<' S~~ ~.g .• WilliJm;, ,mpru.
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ownership intereSl. i l ,'nly b~ the ught to appuint two of (i ve dLrtc(Or.i.' I Board decisions,

h,'wever. ar~ made hy maJorily vOle." Con~equtn(ly. G E 'Ill III nol have lhc power 10

allirmmi vel.,. <liru( !h~ tompany, Or block 3ClIon on anything oIlier (hun certain eXlraordinary

mea~ure,n F"':'1, BI<l<lmherg ,,~(on(cmed about Comcasl laking anticolJlpclirivc aclionB against

£lTV hecDusc of LIS [lewly acqlLired ;nlere,l in CNBC, and GE has nO represenlation or inlere.l in

Corneas!. M(lrca~'er, GE ha~ LII" rlgh! (Q rcquirG ihe merged cn(ily lo pnrchase 50 pereeJJ[ of jl~

owncrnhip illLercst alkr lim:G-alld-Qne-h.Jlf yeJl's, and 10 require the merged enlity lo pureh~~e

lhe remaining 50 peran! int~re,;( af\t, ,even yea",."" So even if Ihe GE-appoinled directors had

the ability to monilor lhc m.:rgcd cnlity's conducl, such aul1JOrity would be short-lived, al besI.

Perhaps mOSI significamly rendering lhis as~enion a hollow platimde, however, is thaI

under Delaware law:' all of th" officer and director fidnciary dUlie, run to the company and its

sharcholders, nolm Ihe public or 10 third-party compeIilOT>.46 As ~uch, those duties do uot

4' Application at 14.

" Id.

4) Application al 13. "GE wil1ha'-e eOJl5cul rights willI respect lo eertaiuuou-ordiuary course
mal!er~," Thosemallenueac.luisillon~.material expansion of the scopc of lhe business,
issuance and repurch",,~of e'luitj'. uistributions to equity holder~, debl, loan~ made outside the
ordinary course of bu,;iHess, and liquidatioll or volunlary bankroptcy. ld. at 14 u. 11. In ollIeI'
word" lhe GE-appointed direclors' CC>IlSCnl J Ighls involve proled.ion ofGE'~ invcsl.mcnl. in Ihe
company bUI do llOlhinll 10 .ddrn~ anlic<:'Ulpetlt,ve behavior by the merged entity. In addition,
''GE's eOllseHI righl' Lerminale if (iF'~ o"-'I,ership in Lerest in Newco falls below 20 percen!." ld.

44 Applic31iun 3t 14.

4! The merged eulily will be a Delaware' mln,-, 5ee Masler Agreement deled as ofDcccmber 3,
2009 among G~neml Elem;~ Cllmp~ny,NBC Uniwr>al Int., Comcasl Corporation, and Navy,
LLC, App. 3 IU Ihe Applie~tioH,

" 1A>n.lHc. v. GUlh, 2 A.2d 225 (DeL Ch, 19~~). affd ~ Aid ~03 (Del. Snpr. 1939).

"
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