REDACTED — FOQR PLIBLIC IMSPECTION

obligaie the meveed entity’s direclors o police anticonipetitive beliavior, OfMicer and dirceior
(iduciary dutics include the duty ol loyally, which har been described as [ollows:

the duty ol Ipvalty, in essence, "inandales that the best interest of the
corporaiion _anil 115 sharzhwlders take precedence over any iuleresi
possessed hy a director, offices o controlling shareholder and wot shared
by the stockholders gcncmlly.““

Thus, as a maller of [aw, loyally 15 owed 10 the company and its shareholders, not third panties.
Therefore, the fiduciary dutics of the merged entily’s officers and directors provide no

wmcamuglul prolection for e public from auticonapetitive conduct by Comeas|-NBCU.

" Wall Dispey Co. Derivalive Lilizarion, 907 A.2d 693, 751 (Del. Ch. 2005)
{herealter, “Disney™) (empharis added). Another liductary dury is thal of due care.
The fiduciary duly of due care requires thal directors ol e Delaware corporation “use thai
amounl of cace which ordinanly carcful and prudent mieu would use in similar
circumsiances.”

Delaware has codificd the business judgmeni role, 8 Del. C. § 141{a) which

[Clreaies a presumption thal a chrector acled iu good faith. In otder 1o overcome
that presumplion, a plamn T must prove an acl of bad Faith by a preponderance of
the evidence. .. A failure (0 act iu good faith may be shown, Ior instance, where
the Dduciary inlentionally acls with a purpose olher (han thal of advanciug the
best interesis of Lhe corporation, where the fiduciary acts with e intent w viplate
applicable positive law, or where the fiduciary inteutioually fails o act ju lic face
of 4 known duty Lo a<t, demonstraling a couscious disregard for his dulics,
Disney al 755 {[oowgwes omited).

The siandard is based oy lhe concept of gross negligence. Aronson v, Lewis, 473 A.2d 805, 812
(Del. 1984). [u Delaware, o violalion of fiduciary duties of officers and directors must be proven
in court usiug a “preponderance ol e cvidence” standard. Disncy 1 755, The process is hardly
conducive w eflicient resolution of a claim that GE-gppomled direcinrs failed in their fiduciary
duties.
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REDACTED — FOR PUBLIC INSFECTIOMN

1. COMCAST-NBCU HAS THE ABILITY AND INCENTIVE TO PURSUE
ANTICOMPETITIVE FORECLOSURE STRATEGIES AGAINST BLOOMBERG

The Cpposition incorrectly states thal Comeast-WBCU would not have the abiliny ot
incenlive 1o foreclose BTY because (L] television business news (s nol the relevanl annitust
inaikel; {2) the Report prepared by Dr. Leslie Marx, fouiner Chiel’ Ecomomiist of the Commission
(hereinalier, the “Marx Repont™) used incorrest values to calculale cerlain revenues and prohis;
and, (3) the econonic lirerature does not suppont 1he conclusion that verlically integrated
MVPDs discriminale against unalliliated programuning. The Opposition and ils supporting
documentalion are meorrect on 2ll of higse pomts. BTV s Petilion conamed substantial
cvidence ol a television business news markel and ils conclnsion is bolslered by further studies
sel forlly in the Marx: Rebutial R+:|:H£:+rl..‘"a D, Mars dewmonstrales that her calculalions are sound.
Fmnally, Dr. Marx deinonyirates thal economic lilerature, and, indeed, the Istael-Kalz Repor
itselt,*? support the conclusion Mat MVYPDs discriminate against independent programining. ™"

A, Yertically Inteprated MV PDs, Including Coincast, Discrimiaate Apainst
Unaltitiated Programminy.

Comeasl's opposilion meorreetly states *[t)here s no Evidence thal Verically Inegrated

#3111 funher claims, “the evidence does nol

MVPDs Discominale Agaiusl Uenre Programming,
support the hypothesis thar vertically integrated MVPDs tend to deny comage 1o, or otherwisc

disadvaniage | networks with whicl: they are not afliliaed, particnlarly these that are *similar’ w

** Rebuttal Report by Leslie M. Marx (hereipalter “Mara Rebuilal Report™) Exhibar 2 a1 17-35,
iDL

*® The correct resnlis of (e Ismel-Katz analysis become clear alter corecling an error in coding.
Marx Rebutial Reporl at 13-14.

5% Mamx Rebuital Report at 9-11.

"1 Opposition a 172,
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mtegrated networks,”™ This cenclusion is o unly unsupported by the academac lneranure, but
is mol even supparied by Comcast’s economisls. vy their rebulial report, Drs. Israel end Kaiz

conclude:

[M]any existing studies ol carnage seek 10 answer lhe gucstion: Is
a verlically intcrrated MYD'D more likely o carry the networks
with whach 11 is inlegrated than are other MYPDs? There is broad
consensus in the jleranure Lthal ... the answer o Whis queslion is
generally “yes™.,,.>’

In an ailempt Lo show that Comcas| does nol behave like olher vertically integraled cable
operators, which lond 1o exelude rival program services, Drs. Israel and Kalz perform a version
of the analvsis proposed by Austan Geolsbee i a 2007 media ownership smdy lor the FCC.
(Goolsbee arpucs [hat 1o more compelitive mackel s (1.2, those with a higli DBS share). it is less
likely (o see distribntors favor Lheir own networks and discriminate agains! nval conlent.

Drs. Israel and Kalz purport to show (hal Comcasi does the opposile, i.e., thai il aclually carries
more of ils nelwarks in markets with a high DBS share (and less in those with a low DBS share),
and argue thai ihis implies Comcast is nol behaving in a discrininalory manner. However, as
Dr. Maix brought w the atrennon of the Depariinent of Justice on July 29, 2000, in perlormning
Ltheir empincal analysis, Drs. Istacl and Kailz make the error of defining the telephone company
eniry into the MYPD markel (“elea™) share 1o br “mizsing” rather Lhan zero in Jocations where

there is oo leloo presence, and ithen used a stalistical package thal automatically omilted any

obscrvations thal are missing. As a resull, the regression Lhey originally reporied (Table VI 1)

4.

1 Comcast Opposition, Exhibil 2. 1smel and Katz, Econoinic Analysis of ihe Proposed
Comcast-NBCU-GE Transaction, a1 110-i 12 {July 21, 2010} (hereinalter, “Isracl-Kawz
Rebuteal™).
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was based only on markets with ne Leleo entry. which une would expeel lo be sysiemaltically
difTerent froin markets with telco eulry. When this mistake 15 conecicd. the sample size
increases from 5,335 observations i 41,870 observations {increasing the sample by 87%), and
the regression coclficient that is the basis jor Drs. Israel and katz’s original conclusion is no
longer slatislicakly sipmifcant.

Afier Dr. Mars noted the coding ermor and the significantly diflerent resulls denved lrom
carrecied coding, Comeast filed an amended regression with the Commussion on August 13,
2010, As Dr. Marx had discovered. correcily coding the regiession anatysis o inclode the telee
share varieble yields opposite results.™

i 1sreel and Kalz’s uncorfected results yiclded a pasitive and sipnifican
Camncasl dbieleo coellicrent and & negartive Comeasl goclficient.” They argued 1hat 1hese
coelticients demonsiraled 'hal there was no evidence of anticompelitive carmiame decisions by
Comeas!. As the Marx Rebultial Report shows, when one allows lor separate elfecls of DBS and
telco shares, rather than combiming them. 1he relevani teleo coefficient 15 negauve and
sipnificant. which Goeolsbee®s analysis would view as ¢videnee of ““the anti-compeiilive
explanation of [Comcast's] propensiiy 1o carry their own nelworks. ™

Drs. israel and Kalz's Angnsi 13, 2010 suppleinental analysis, cotrecting he coding
ctror, thorughly undeimines their onginal epinion aud supporis filly Dy Manx's repon. Drs.

Isrel and Kawz now transparently attempl to gbfosvate. Ther own correcled analysis

© %* Marx Rebuiral Repori at 12-14.
** fscacl-Kaiz Rebullal, § 146,
** Marx Rebutlal Repont at 4.
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demonstrales “lhal Comeast engaizes in slralegie (oreclosure, with dala peinhng Lo the
anlicompelitive vxplanation for their propensity Lo carry their own networks.™ Rather thau
acknowledge the opposile resulis that a correct analyss vields, Drs. lsrael and Kaiz claim 1hal
iy show “there is nol & robusr, alable relationship belween nval MYPD's share in a DMA and
Cotncast’s carriage rale of its own neiworks.™® 1t js difficull 1o comprehend how corrceting an
incorrect calculation leads 1o a resuli thet is not “robust.” Each of Drs. Isracl and Katr's analyses
in lact demonstrale that “*Cormcasl would have an incentive o exclude rival networks as il favors
ils own afliliated nelworks. '™

B. Bloomberg's Ecomomic Report Provided Substantial Evldence of a Business
News Market.

In the Econotnic Reporl prepared in support of (he Petition."” Bloomberg's economist,
Dr. Marx, presented siguificant cvidence snpporing the linding of 2 business news warkes as the
relevan! wrarket for anlitrust analysis. Specilically, the Marx Reporl provides an exiensive
review of qualilalive cvidence shawing busiucss news nelwoerks are viewed as substitales by
cousuinerd, advertisers, diskibutars, and indusicy insiders. The Marx Repod included lwo
empirical studics — a demand-side substitutabilily analysis and a critical loss analysis — ihal
suppart a business news market delinition.” The Marx Reporl demonstrates thal business news

networks have no close subslilules wilh rezpect 1o conlenl, appearance, or audience.

7 1d. at 14,

* Lelter from Michaci H. Harmner, Counsel for Comeast Corp 1o Marlene H. Dortch, Secretary,
Fedcral Commumcations Comunission (Aug 13, 2010).

* Marx Rebuttal Report at 16,
* Paiition, Exhibil 3 (hereinalter “Marx Report™).

% Marx Report al 22-23.

0
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s Vigwors can immediately disceru the unugue features of business uvews and realize
ih:t they are nol available anvywhere else, These features inchidc streaming siock.
{utures and currency prices, prices on foreign exchanges, interviews with business
leaders, in-depth coverage of bosiness newas, acd an intense focus on the economy
and the slones that move markels.

+
1]

+ Business news channcle command a premiwig lor adverlising during peek
business news hours — g8, balore the openiag bell of the stock markel.

¢  Fox and NBC fell business news was so different from gencral cable news that
gach crealed separale channels for bolh.

«  Smaller MYPDs Lhal are capacily constrained typically carry either CNBC or
BTV, hut nat both, because they regard then as iuterchangeable and substifulable
i 1he mikds ol their viewers.,

«
)

« CNBC and BTV routinely compete againsi each olher over on-air personaiies
and production people, as well as Tor guests and inlgcrvicws.

= People like Jelf Zucker and Rupert Murdoch lave recognized in stalemenls 1hey
have made o the press that busmeas news 15 o separate markel.

» From a distribution perspective, Bloomberg's economnist demonsirated that
husiness news uciworks comprise a relevant ceonomic imarket under the SSNIP
tesl

Comeasl has prescnicd no credible evidence (hal <futes Dr. Mark’s couclusion 1hal businegss
news is 4 relevant anlitrust market. The Marx Rebutial Reporl refules the siraw man arguments
madc 1n the Opposilion,

First, Comeast’s suggestion in the Opposilion thal Dr. Marx’s apalysis is “flawed”
reflecls a misunderstanding of ithe anritrust market delinilion. The market definition considers
the degiee 1o which consumers would continue (o purehase a product if a hypothelieal

rmonapolist raised (s prccs. As Dr. Marx expleins in her rebutlal, substitution away from the
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. . . . . 62
hypolliclical monopolist’s product can be direct or indirect.”

in the caze of indirect subsiilution,
an MYPD would raise its price in respouse lo an inerease in the ¢ost of a bnsiness news nelwork,
with subscribers potentially substituling away from the MVPD's more expensive service,” In
the case ol dircel subsniution, the MYPD would potentially decide nol (o carry a business news
netwoi K in Tesponse 10 a price increase,™

. Marx’s analysis of MYPD carriage decistons Jdirectly addresses direel rubstination
efteets and, contrary lo Comeasl's assertion, is relevand to (he market definition. The probir
analvsiz Dr. Marx perfonned shows thal business news networks are suhstinles for one another
from Lthe perspective of distributors. Tleg is indicated in Dr. Mara’s probil analysis by a
signilcant negalive coelficicnl on camiage of BTY as an ¢xplinatory variable [or the carriage ol
CNBC aud a significanl negative coctficient on carmage of CNBC as an explanalery variable for
the carrizge of BTV The analysis focuses o single-syslem cable operators 1o control for
system size. Thus, the dala show that simzll MYPDs are less likely 1o carry one business nows
channel il they carry the other.®® The probil analysis shows a posilive relation between CNBC
and peneral news netwarks and belween BTV and peneral news networks. This reflocts the fact

that general news neiworks ore at least weaker substiiutes for busiuess news nelworks than

¢ Marx Rebuital Report at 17.
&3 Id,

* Marx Rebuttal Repon | 7-18.
5 Id. a1 19-21.

5 Marx Rebuttal Report ai. 19. (*[Flar capacity-coustrained cable operaiors, the strong
subsiistahility ol the two networks is siranger than the incentive Lo provide more petworks and
tore vancly for business news. ™).

Y
B e

110541



REDACTED — FOR PUBLIC INSPECTION

business news neiworks are for each oiher® As Dr. Marx shows.™ perfonuing a similar
analysis, inchading children’s nelworks, as sugyedted by Comeasl’s econnmists, does nel change
(e result that CNBC and BTV are Lhe nosl significant substimies for each olher.™ [ndeed, even
adding all cxpanded basic nelworks does nol change the result that CNBC and BTY ariz the masi
significail substiwes for each other.”™ The analysis clearly demonsirales the subslitutability of
CMNBC and BTY.

Signilicantly, the analyres by Comncas)’s economisis Drs. [scael and Kalz on thit potnt do
not include BTY, which undermmes Lheir ability 1o opine on {he subsinatability belween BTY
and CNBC. First, they merely provide irrelevanl regressions (CNBC regressed an Teen Nick,”
and Draney regressed ou Nickelodeou), which generale imelevani resolts.

Sceond, Comeast’s cconenists, Dis, Iscacel and Kalz crilicize . Marx’s usc of the
SSNIP test, despite the fact that Comcast’s other economists conceded thal “u 15 critical o show
thal 3 liypathetical monopolist of the candidate relevant mavkel wonld pass the SSNIP tesl.™

Comecast argues that Dr. Marx should have implemented 1he hypoihelical manopolisl analysis

*" Id. al22-23. in lact, Dr. Marx relies, in pari, on ligores from the Israel-Katz Report 1o
demonstrale these relationships, See id.

% Marx Rebutial Report at ]9-20.

% “[TIhe retation between CNBC und Bloomberg TV remains ncgative and significant.

Furihermore, all otlier relalions with basic!cxpanded basic nelworks are positive or insignificanl
cxcept those with Toon Disney and Cartoen Network, but even in these cases, the coelficient on
CHNUC is nore than lwice as large.” Id. a1 20

*id an 21

M Formerly “Nick Games & Sport™ or Nick GAS or just GAS)Y in early 2007, repiaced in
December, 2007, by “The N,” replaced in Seplember, 2009, by “Teeu Nivck™.

™ Oppositicn, Exhibit 1, Rossion and Topper. The Proposed Comeast-NBCU Transaction:
Reaponse lo Comments and Pelitions Repanding Compelitive Beuehis and Advertising
Competition al 31938 (viting Dralt Revised Horizonlal Merger Gnidelines at 2-110.
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using a bargaining model.” Howaver, the analysis using a pnice-selling model and a bargaining
model turn gn esscnlially the same pomi: whether an MYPD will lose a sufficient number of
subscribers af i does nol carry any busingss news, For 4 price-seiring model, the analysis asks
wheilier an MVYPD will Jose a sutficient number ol customers if it drops all business news that it
15 willing lo pay at least a 10%4 lugher price for busincss news. For s bargaining model, the
analysis asks whether an MYPD's “disagreemeni payoft” if' it drops all business news wonld be
sufficiently reduccd {{rom losing a sufficient numiber of cusiomers) that Lhe agsociated
bargaining oulcome would pive the hypolhelical monopolist al leasi 8 10% higher price. The
analysis provides an answer [or the threshold on how many subscribers on MYPD must lose,
which is || i) of the price-setting innde] {provided in the Marx Report) and {! '}
for the bargaining model {provided in the Max"s Rebutial Report). " The threshold is achieved
il business news viewers spending more than 18-20% of thew lotal viewiug time walching
business news choose to cancel their subsciiptionsa when heir MVYPD drops all busingss news.
Meeling the threshold does not reguire Lhat yiewers wilh trivial business news viewership switcl
video providers, but rather 1t requires only that busiuers news viewers who spend epproxnmately
oue-Tifth o more of their olal viewiug lime watching business news react 1o the loss of that
propramming by swilching or dropping MYPD service.” Thercfore, under eillicr a price-selling
or a bargainiug wodel, Comeast would nol be constrained by potential loss of subscribers 1o

diserimmale agajust BTV m the proviziou of business news.

" Opposition at 1 70.
™ Marx Rebuilal Report at 25,
P Id. at 26.

24
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The Rosston and Topper Report emmed in slaiiug (hat Dr. Marx included only tiree
business news netwarks in her Reporl, and that teJevision business news advertising is the
relevanl antirus) market. The Rossion and Topper Report criticizes Dr. Marx for failing 1o
conducl a SSNIP lest on the business news advertising markel, In facl. Dr. Murx states that she
di<d not conduct a sludy ou the television business news advertising markel becauge ihe dara is
nm available. Moreover, Rosslon and Topper's report criticizes Dr. Marx’s analysis as oo
narrow, when the DOJ Guidelines expressly recopnize that a relevant markel inay only consisl plf
a few compaiics. Rosston and Topper’s own Exhibil 12 supports the finding of a business news
market when il found thal culy four channels — three sports and one military — has a higher
mediall income and greater percentage of male viewers. The Israel/Kalz study zlso supparts the
(inding ol a distmct business news audience wlient they found that CNBC had the preates
percentage of alder viewers and male vicwers. !}

Th
il

In the Marx Rcbuinal Repart, Dr. Marx refule: Rosston and Topper’s incomeel stalements
and farther demounsiraics Ihal many advertisers agree that there are no close subshinies foc
adverlising on bosiness news nerworks. To demonstrate this poiit, Dr. Marx lias incInded data
showing thal advertiscrs pay a premimm to advertise ou “prime time,” whicli on busjuess news

stations comesponds with the opening bell of the U.S. siock market.” {|

G 3

" Marx Rebutlal Report at 31-32,
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i} Einally, Rosston and Topper
mcoreelly state Dr. Mam's premise with respect 1o bundled advenising, when Dr. Marx made
the point that anly a small discount would draw high-value advertisers 1o Comcasl’s networks.
Since Comeasi alceady uses bundling, ils anlicompelilive slmegy is feasible. Once Comeast
owns CHBC, il will have the mcentive 10 prodect i through bundling adveniising.”

C. Cowmcast Has An Incentlve bo Foreclese BTY,

With respeel (o the analysis of Comeesi's incenlives Lo deny carmiage 1o BTY. the key
qnesiion is whether Comeast would lose sniliciently few BTV viewers if it dropped BTV 1hat the
gins [Tom incrcased CNBC viewership would ontweigl ihe lost snbscriber fees. Drs. Lsmael and
Kalz correcily notc (har dilfererd parameter values resill in different thresholds for the number of

BTV viewers who wauld swiich or drop MVPD service. The Marx Report used parameler

*® Comcast alteges thar FCC precedent does uol suppnrt & bnsiness news market. Opposilion at
168. That the Commissiown Lias not yei specifically delined a business news market docs nol
preciude ils doing so i the conlext ol what 15 the larges| media merger il has evey considerad,
especially when anlilrusl precedent accepts suclt more narrowly ailored programming markets.
There 15, however, ample anlilrast precedent for the proposition that a media outlet serving a
pariicniar contend niche can constitute a relevant anlilrust market, DOJ's 20053 Univision consell
vrder, which alleged a relevant market far Spanish-languags radio, is 2 recenl cxample, whilc the
Supreme Courr’'s NCAA decision simlarly upheld 2 market definition focused on the dislinct
demand for college football wlecasts. Depaniment of Jusitice, Jusiice Department Reguires
Uniivision to Make Divesiitures 1o Camplele Acquisition of Hispanic Broadcasling Corporation,
available al hup/fwww. justice gov/atr/public/preas_releases2003/20087]) hum (last viewed
Ei182010); Matjonal Collepiare Athletic Ass'rv. Board of Regenis, 468 U5 35, 90-91 (1984).
Comcast’s argument misscs the point that prodnct inarket definition is 2 [act-specilic cxercise,
Where, as here, viewers, dislibulors and advertisers have no comparable substitules ot a
programming calepory like busingss news networks, thal calegory compriscs a relevant
cconomic marked.

i6
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vulues based on publicly available data. Drs. Israel and Katz recalculate the thresholds using
Comcast-provided conlidential values lor two of thc paramelers, hul they [ail 1o alsc use the
Comcast-provided conlidential daia lor a (hird parameter. Usmg all tyee of the confidential
values produces a threshold thal remains abave the swilching value used by Drs. jsracl and Katz
Lo ¢laim they achieved a reversal of the resuliz, As a resull of Comeast’s omission, (s anslysis
on Whis point should be disregarded.

Comeast also incomectly assena ihat Bleamberng provided “no data and no docuinenis™ 1
support il asserton that Cotncast operales in DMAs “particularly importany for business
news.”" Table 2 1o the Marx Reporl shows tat Bloomberg's losing access 1o Comrast
snbscribers wonld imean losing the majonty ol all potential subscobers in 6 of the 1op 15 DMAs.
Morcover, of the 16 eiies designaled 'Major national business ¢enters™ or higher in the Ranally
city ralipes, Comcast is the dowminant MS0 in 1],

Bloomberg his demongirated 11zt business news js 2 distincl inarket in which Cotncasl
will have gvery cotnpelilive incentive (o Joreclose BTY. This porcrual Ior anticompeiitive harm
nwst be prevenled by imposing the specific neighborhooding requirements requested by

Blooibe rg_“'

[[[. NEIGHBORHOODING 1S NECESSARY TO RESTRAIN COMCAST’S
ANTICOMPETITIVE INCENTIVES

1IN he Commission deterinines 1o granl ihe Applicalion, incemives 1o engage in

anlicompetilive behavior crealed by the Merger compel impasition of specilic carriage

" Opposition at 163.
" Petition, Exhibil 2 at t.
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conditions Lo ameliorste the harm (o Lhe business news market. Bloomberg’s propused
condilions, inchuding uciphborhogding, would address the harm to the busingss news markel by
requiring carmmage ol ell cxisting business news networks, inclnding BTV, on contiguous and
sdjacent channels on all Hers where CNBC is carded ™

CNBC is one of the imoest valuable azsels that NBCLU brings to the mevger.  CNBC s
critical lo the Trinsaction hecause of the signilicant profits it already brings.™ A« of Marcl
2008, its profits were on estimated $333 millica.™ The Joint Venmyc plainly has a sipnilicant
incentive o protect these profits — which are fueled by CNBC’s longslanding dominance of the
business news programiing market — frowm compelilors.

While the FCC 1s always concerned aboul a imerger's impact on unaffiliated content, as

described in Bloomberg's Pelition, discrimination agaiusi BTV is dilferenl from discrimmination

* Bloomberg's BTV network is pot the only channel that will sulfer (rom the crealivn of sirong
imcentives (o engage i anticompelilive bechavior upen the closing of the Merger. Accordingly,
in addition 1o the neighborhoading condition with respect 1o exisling business news nelworks
like BTY and Fox Business, e FCC conld require Comeast Lo neighborheod all networks that
compele wilh NBC networks being acquired, specifically including CNBC, MSNBC, Bravo,
Chiller, CNBC Warld, mun2, Oxygen Media, Sleutly, S¥Iy, Universal HD, USA Netwaork, the
Weather Channel. AE Television Networks and ShopNBC, This is clearly a valid remedw for
potential hanos (o any compelitive independerd netwark thal arise out of this Transaclion.

* Petiiion at 3; see alzo Application al 1 {“At the hearl of NBCLU’s content prodnetion is the
National Broadeazting Company “NBC™), Lhe nation’s first television broadeast nciwork and
home ol one of the crown jewels of NBCU, WBC News.™).

% Jessi Hempel, CNBC Feels Your Pain, CNNMoney.com, Apr. 3, 2008, available at
hitp:/money.cnn.com'2003/03/3 L news/companies/cnthe_pain. fortune/ {last viewed Maxy 19,
2010% ~*profits have mereased 36% w0 3333 million since Hoffman joined, according to media
research firm SNL Kagan™); Andrew Edgecliffe Johnson, CNBC Prefms From A Crisis, FT.com,
fan, 27, 2010, available at hitp.//eachel ft. comicms/s/0/58392544-0b77-1141-8232-
00144feabdeD,s0! =1 htm]?SID=google (last visited June 4, 2010) (“NBC Universal does not
diselose sicl numbers, but CNBC 15 reputed ta have become ils sevond-most lucrative channel
after US A Nelworks, with an operating profil of between $300m and $400in. As such, it serves
as g inicrocosm of whal Comeast sees in NBC Universal.”).
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apainst other unalfiliaied channels. Bloomberg is the only remaining indcpendert source of
news aud inlormanen. 1t has inore edilonal siafT than the New Yark Times and (he Wall Street
Jouma| combued and more inemational bureaus than CNRBC, CNN, and CBS combincd.
Bloombery has invesied significantly to become a premiere busingss news network. Foslering
diverse voices alnong the natwon’s journalistic outlets is crilical Lo the Commission’s public
inlerest review, Le.. the Commission must “epsur(e] ihat a diversity of voaees 1s made available

10 the public.”™

The very real risk [hat ihe Joint Venture will nol peomit BTV Lo compete wilh
CNBC through neighborhooding Miseatcns the viability of BTV and ihe public interest.
Comcast has a history of discrimination against unaifiliated programming networks.™
CNBC and BTV ure fierce compelitors.® Willi CNBC's uniique status as tlie single largest
business news network, 1his Trensaction mses a concem hat Comcast will use 15 vasl cable

distnbulion plant 1o favor 18 news channel over others. Prevening discrimination against

unatfilialed, independent business news newtwarks is inherently - and ohvicusly — a Transaction-

“ (ieneral Motors Corp. and Huglies Elec. Corp. and The News Corp., Memorandum Opinion
and Order, 19 FCC Red 473, 45384 9 16 (2004) (cinphasis added) (hereinafier “NewsCorp.™).

¥ See NFL Enlers. LLC v. Comcast Cable Comme’ns. LLC, Program Carriage Complaint, File
No. CSR-TE76-P (May 6, 2008), TCR Sports Broad. Holding, L.L.P. v. Comcasi Corp., Program
Carmiage Complaint, File No. 800 1-P (Aug. 7, 2008). see afso Dish Netwock L.L C. v. Comcasi
Corporation, et al., Arbitration Demand (Awm. Arbitcation Ass'n Jan, 27, 20140) The Tennis
Channel, Inc.. Peogram Carmiage Complaint, File No. CSR-8258-P (Jan. 5, 2010%; [n re Wave
Lxivisien Holdings, LLC, ¢t al. v. Comcast Com, £t al.. Program Carriape Complaint, CSR 8257-
P. See also John Eggenrtan, Stanford, San Bruno File Propram Access Complaint Against
Comeast, BROADCASTING & CABLE, Dec. 29, 2008, availablg al

<http:/fwaw broadeastingeable com/article/44 1950-Stantord_San-

Bruno_File Frogram_Access_Complaint_Againsl Comeasl.php.

i

Il Sc¢ Declaration of Gregory Babwak, Exlibit 1.
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specific concern, The most narrowly 1nlored remedy to addeess this Trapsacuon-specific
cOneermn 13 1o require the Joint Venlue Lo pul Lheir business news compelilors adjacent 1o CNBC,
whiercver CNBC appears, so thal consnmers have a reasoaable oppomamty to choose belween
iicm. For thcse reasons, lhie neighhorhmdingﬁ condition propesed by Blooinberg, 1.e,, carriage
of al} existing business news networks, including ATV, an conliguons and adjacent chansels on
all tiers wihore CNBC is carned, is the appropriate remedy to cnsare thal this Transaclion is in the
public inlerest.

Al Absent the Transuction, Comeast Would Have Had the Incentive la
Neighborihood Bloomberyg.

Despite Comneast's general hisioey of disciminalion against nnaffiliated programming
nciworks, Comeast would Lave had an incenlive 1o neighborhood BTV with other news neiworks
but for the Transaction. As a resull. oi the Transaction, Comeast will beeome alfilialed witl 2
hosiness news channel. Absent thal affibation. Comeast wonld have had a jatural incenuve 1o
neighborhood Bloomberg [or at lcash two reasons. First, as MYPDs trausiion to dignal syslems.
ihe general trend is to locale programuing of the same genre ou adjacent channels. Newer ULS.
MY PLs that use sawllite and (clecommunicalions based facilites, inclading DirecTY . Disiy,
FiOS, awd U-verse, place children®s programming, shopping, cooking, busincss vews, and 24-
hour cable news chauuels in the «ame channel neighbarhoods.™ Tine Wamer Cable is likewise

placing channels in genre-based neighberhoods as it ransitions o digital technology.®

47 Ser Bloomberg Petition at 29 (*“Neighborhooding” js the indnstry practice ol placing
channels ol the same genre adjacent to onc avother in the system’s channel |inc-up.”).
" See Direc TY Channel Lineup, avajlable al

hinpfwaw directy com/DTY APP/cpestheGuide.jrp; Dish Network Chawael Lineop, available at
hip:/iwww dislmeltwork . com/downleadsChanuel-Lincup/StandardHDChanne | Gude pdf;

-
=
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But fior the merger, Comeasl, too, would have bad incenlive 1o follow this lrend and
neighborhood BTV with CNBC and other buziness news channels, Indeed, clustering
progranming choices in genre-based neighborhoods is beneficial to consumers, First, it makes
searching ol programming easier. CNBC and Bloomberg also provide dilfering viewpoils and
services (o a highly valuable end soughi-aher subscriber segment.™ Allirough both offer
busmess news, they provide diflerentt opinions and viewpainis o as 1o creale a choice for
vicwers.,

Without an ncenlive lo favor CNBC over BTV, i would have been advanlageons for
Comeasl 1o neighborheod CNBC and BTV. The placcment ol the chiannels in the same
neighbarhood would have increased caompetilion between the (wo chaonels, increasing
Comcasl’s leverage in cammiage negotiations with CNBC. IT Lhere are (wa competilive, well-
known business news channels, il incrcascs an operator’s ability 1o negoliale favorable tenns
wilh onc of the channels. Even il there is a disagreemenl wilh ane channel, Comncast wauld siill
be able to serve viewer demand lor busiress news willl Lhe remaining channel. There is no
queslion Lhat neighbothooding would make BTY more compelilive.

On European syslems where neighborhooding has been implemenied, BTY pravides

sigmbicant competition o CNBC,

verizon FiOS Channel Lineup, available at
hip:/iwaww2 verizon.com/Residentis FIOSTY/Channe | Lineup/Channe | Lineup. him7zpCode=2
2039; AT&T U-Verse Channel Lineup, available al hipdwowrw altcam/u-verse/,

i See Bloomberg, Pelition at 25 1.97; scc also Marx Reponl at 28-29.

™ The stilt competition for ou-Lhe-air talent that exists among CNBC, BTV and Fox Business
News, demonstrales tie coimpetitive nature of the business news markel. See Exhibit [

3
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WEEKLY VIEWERS ON NEIGHBORHOODED EUROPEAN SYSTEMS

(Table 1)
Bloombeig weekly viewers CNBC weekly viewers
France 317,000 235,000
Germany K67,005 46,000
laly 303,000 313,000
Spain i 82004 [93 00
UK 418,000 41,000

Source: EMS
Simmilarly, on U5, satellile sysicins where channels are neiphborhooded, ihe compelitive

comsitainl tmposed by BTY on CNBC is significantly enhanced.

[
¥}
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i

it

As noted by MASN, iiself a viclim 07 Comcast’s anlicompelilive pravtices, “When a
particular network is many channels away from the cluster of relaied progranming, viewers that
‘haver” arund the cluster are much less likely Lo navigale 1o the ontlying chornnel. This behiaviar

can have a subsiantial elfcer on a network’s viewership, ralings, and sdvertising reveung, "™

"' Comments of TCR Sports Broedeasting Holding, L.L.P., d/b/a Mid-Aulantic Sports Network.
MB Dockel No, 10-54, atl 5 (June 21, 2010).
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H, The Applitants* Contentian that Vertically Integrated MV FPDs Do Not
Discriminate Using Channel Placement Decisions 1s Belied by the Record
Evidence thal Such Pracrices Would be Profitable.

Bioomberg asserted “that integraled MVPDs have historically favored their own

l‘!.l:-l

networks to the detriment of uralfiliuted networks serving similar audiznces,™ Comeast
dispuies this claim, arguing, “rhe evidence does nol support the hypaotliesis ihat vertically
integraled MV YDs tend 1o deny camage lo, or otherwise disadvantage, neiworks with which
they are nol aflilialed, particularly ihose that are *similar’ (o inlegrated networks.™ As Dr.
Marx points our, Comeast’s conclusion 15 not only wholly unsupported by the academic
lilcratere, 1 s ne even supporied by Concasil’s cconomists. In their rebullal report, Drs, Lsracl
and Katz conelude:

[M]any existing studics of carmiage seek 10 answer the question: 13

a vertically inwymated MYPD more Lkely to carry the nerworks

willy wlizch 1 15 wtegrated than are other MYPDs? Thcre is broad

consensus in the hierature (hal ... the answer (0 lhis question is

generally “yes” ...

While the Applicanls also argue Lhat such a practice would be unprafilable, findipgs of

Congress, the Coimimssion, other economists, and Comeast’s pasi practices show olherwise.
Congress found thal *[a] cable systen has a dircet financial ilerest in promoting Wiose channels

on whicl it #ells advertising or owns programming. .. |here is an economic incentive for cable

systemns iy deny carriage 10 [competing] local broadeast signals, or o repositinn broadcast

2 Opposition al 167,
¥ 1d. at 172,
% lsrael-Katz Report ar 142,

34
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zignals to dizsadvanlageous channel positions, or both.”™ The Conunission, oo, was likewise
uncquivocal. “[Yjertically inlegraied cable operators have the incenbve and ability to [avor
affilialed programuners over unaffilialed prograinmers with rexpect 1o granling carnage on their
;i}"a'lfms."% Dr. Marx’s analysis supports Lthe findings ol Congress and the Commissinn.

The evidence [rom 1he empirical industrial orgamization literature
that verically integraled MY PDs nse denial of access Lo the mast
favorable program lier and denial of carriage lo disadvanlage
rot-inlegraled programmers Lhat compere with their verlically
integraled programmers sugpesis that Coincast may have an
incentive o devaloe non-integraled programming 1o reduce
compelition Jor it inlegrated prograimimng, with potential harm
to conswners and coinpelition.  In particular, e lilemlne
supporis thal Coincast will have the incenlive and abiliy to lake
actions aimed at compelitors o CNBC apd UNBC World,
including BTV, thal harm competition in TV business news
programming.  The diminishment or eliminaiion of BTV as a
competitar would  allow  Comcasl-NBCU 1o increasg  Lhe
adverising rales il chuarges lor CWBC andior w increase the
license fces 1l charges o MVPDs, will he expecled negative
consequences lor ronsuiners and advertisers.”

Avvcordingly, Dr. Marx concludes that the Transaction creates a sjgmficant incentive (or
Comcasl 1o reduce BTY s cumpelilive impact by withlinlding desimble channel locanons near
CNBC from BTY. The [indings by Congress, the Commission, aud ihe Commission’s own
former chief cconomist are supporiced by the record of Comeast’™s anticompetitive conduct, The

Commission mey look a1 Comeast’s own pagt befavigr in this regard. The Comimission 1s wel|

** Cable Television Consumer Protection and Compelilion Act of 1992, H.R. Repl. No. 102-628,
LEXSEE 10211 RPT 628 a1 *92 (19497} (emphasis added); see also Bloomberg Pelition at 10
{guwting Tumer Broad. Sys. Inc. v. FCC, 910 F. Supp. 734, 7533 (DD, 1993) (“[i]nterlocking
ownership of cable operation and programmiing interests™ exacerbale this prmblem).

* Implemeniation ol Sclions 12 and 19 of ihe Cable Television Consumer Proi. and
Competilion Act of 1992, Second Report and Order, 9 FCC Red 2642, 2643 9 2 (1991).

*" Marx Reporl at 27,
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familiar with Comeast’s hisiory of discriminatory channel placement decisions.™ The numerous
pending carmiage complainls demmonsirate Wat Comeast has retused Lo negoliate [airly with
unalfilialed compeling networks until it 15 forced to do so by the speeler of litigalion. In sports
proeramming, for examnple, i the Washinglon, D.C. inarkel, Comcast ensured ihat il placed ity
own regional Comcast Sports Channel beside ESPN in itz chaunel line-up. Comcast likewise
placed is national sports channel, Versus {Channel 7). mminediately adjacent w sports channels
ESPN-2 (Chennel 8), ESPN (Channel 9), and the Comcasl Sports Channel {Channel 10).
Couwneasl relegated the principal leed of MASN, in which it wwns no inleresl, o channel 42 7
In short, the Applicants’ protestations ihat attiliation-based channel placement
discrimmalion is i a threat 1o the gublic interest in this Transaction ring hollow when
examined against the reahly of independent analysis and the mstory of Comneast’s
anticompelitive behiaviour, Only neizhborhooding as proposed by Rloomberg can prevent such

alfiliate based clemmel dizerimiiation.

** NFL Enlerprises LLE v. Comeast Cable Comuigas, LLC, Program Carmage Complaint, 4 4,
Filz No. CSR-7876-P (May 6, 2008); scc also TOR Spers Broad. Holdine, L.L.P. ¥. Comcasl
Cormp.. Program Carriage Complaint, File No. 8001-P (Aug, 7, 2008); The Tennis Channe], Inc..
Propram Carriage Complajul, File No. CSR-8258-P (Jan, 3, 2010).

® In Philadelphia, Comueast fras prevented Dish Noowork and Diree TV irom carrying Comeasi's
regional sporrs nerwerk twhich include Thillies, Flyers and Sixers games) on their satellite systems.
In July, Dush announced that it will file 4 complaint against Comeast. Acconding to Dish, "Dish
Neraork has resuesled access o deliver Comease SportsMNet Philadelphia o our customers; however
Comeast bas eetlseq o enter into good-faith discussions. Cemcerst's refusal clearly demonstraces a
disturbing pacteen of disciminatory behavior”. Dish: We will file Comeast eommplaint over sports,
hrip:/ Swnarw.philly.com/inguiter /breaking /business_breaking /2010073 _nsh_ We will file Com
casl_complaint_ovey_spons.heml (Jasl viewed 8/18/2010;,
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C. The Apphcants® Assertion that Blonomberg Seeks to Extract Superior and
CUnjustified Teems of Carrlage [gnores the Standard Industry Practice and
Public lnterest Harus the Uneounditioued Tramsacliou Will Cause,

In an elfon o sidestep the snbstance of Bloombere's public interest argnments, the
Applicants have laken to aceusing Bloombera of abusing Lhis proceediug o “exlract superior and

H H * 1 ||m
unjustificd lerins of carriage.™

Firsi, Lhe Applicents’ argument is based on Bloomberg's
current channel placement on Comeast systems {in a digital service tier rather than an expanded
basic service lier), which is irrelevant. As Bloomberg described in it Petition, all digital MYPD
syslems neighborhood programming wenres, including busingss news.'" Comcast itsell asserts
Lhat it is transitioning lo all digilal service tar expanded basic.'™ After consnmmaltion of the
Transaction, as demonstraled in the Petition, the Toinl Yentare will have an wicenlive and abilily
lo benefit itselt at Blooinberg's expense by withhalding channel placement in the same genre
neighborheed as CNBC. BTV s current channel posilion is unrelaled Lo the Transaction’s
anucompertrive effect, which will granl Comeasi-NBCU the ability and incentive 1o discoininae
in grder Lo protect CNBC.

Indeed, if Comcast were willing 1o stale [hai it would inake a voluilary commiunent o

pluce Blocinberg in a genre neighborhood with CNBC, it might alleviale some concemns,

Comeast’s unwillingness 1o stale thal 1L wall do 5o i3 Iclling. Nowhere docs Coincast dispule Lhe

'™ Opposition at 173-74.
M Gee Peiition al 28-29.

12 Coincast has stated in the Appheation thal it is migrating cxpanded basic channels (o digilal
-(so-called *Project Cavalry™ markets, which will be complete across approximately 80 percent of
Coincast’s lootpnnl by the ond of 1his year). Applicalion at 18 n. 19. See also, ¢.o., Digilal
Cable Service with On Demand from Comeasi,

hitp:/fwwrw comcast.comy/corporate/Leam/Digilal Cable/digitalcable himl? ss=digital.

¥
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incentive thal it will have 1o faver CNBC over Bloomberg, nor daes Comeast-NBCU give any
assurance it will not behave 1n such 2 manner. Comcast-NBCU’s silence in (his regard is
dealfcning.

The Applicants blithelv assert that the neighborhoodiug remedy 18 inappropriale because
"Blominberg 1s essenbizlly demanding full cquality with CNBC which it has noi camed in the
markelplace_“]m To the contrry, Bloomberg demands a fair opporuaity wa compete on a level
playing ficld. Unilaterally isolating one’s compehitor 1u a channel far removed [rom onc’s own
doninand programmer {or, of course, burying the compelior) does not make lor a fair
markelplace.

Consumers benefil from robust compelition in uews programming, including business
news, BTY's business news coverage contails a substantial amount of polilical news and
opinion, 2% Wil a8 other news events thal impact the cconomy and 1lie business world. Business
nCws is imponant to consumers in the U8, who iucreasiugly manage their own partlolios and
depend upon being able 1o evaluate competing sources of infonnation about developments that
will affeci their financial fulure,

The public interest will be prolceled if the Commission requires mdependeut and
alfiliated programuniug channels 1o compete with one another ou a level playing field. Like
baszeball, fair compelition requires, at least, that both teams are on the lield. You canwol play

Eairly il your competitor is trapped in the dugout. "™

"> (yppositon at | 74.

'™ Iroaically, baschall demonstrates how Comeast keeps ils competilion in the dugout. In the

Washingtan and Bullimore markets, wheu Comeast could noi retain rthe rights W carry Lhe
Baltiiuore Oriales on its own sports nelwork, il specifically soughl o exclude the carmage over

ik
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The Applicants seek 10 obtuscale the public interest harms the Transaction will cause
abscul appropnalte conditions by arguing \hal Bloomberg *is alicmpting Lo use this lransactiion

»% In fact, CNBC is nol merely a

review as leverape Lo renggotiate its channel placoment.
“proven perlomner.” CNBC has markel dominance, and this Transaction will resull 1y Concasl-
NBCU having vvery possible incentive (o unlawtully reduce competition and reinforce that
domibance. Withqut the imposilion ol specific conditions such as neighborhooding as proposed,
the Transaction will ereale significant anticompetinve mecntves 1o Lamn competitors like
BTV By imposing conditions, however, (e Commission can maintain a level playing Feld
aund permit BTV and other business news channels 1o pravide sirang competition 1o CNBC,

whicly, tn mm, will improve the guality of service Lhese channels provide o the public.

D. Pursuing a Verlicul Foreclosure Siratepy Against Bloumberg Would be
Profilahbie.

The Apphcants criticize Dr. Mark’s verlical foreclosure model 11at measures gains 1o
CNBC lrown a disiributipn-foreclosure sirarepey against losses 1o Comeast’d cable operations from
dropping Hluomberg.’m They sugpesl fonher thal denving cartiape Lo upaltilisted nebworks
would nut foreclose thal network from the majyonty of the MVPD 1narkelplace,m Neither

arpumenl is supported by the lacts.

Lthe Comcast MVPD systein ol the Washington Nalionals and Balumaore Oroles an the
compelmy sparis netwark, MASN.

'™ Opposition at 173,

"8 Gee also Marx Report at 30,
"? Opposition at 171,

1" 14. al 164-165.
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BTV s target audience is compnsed principally of residents of large metropolitan areas,
including Chicago, Philadelphiy, Boston, Washington, D.C., San Francisco and New York. In
teq1 ol the top Nileen DM As, Comeast s the dominant MVYPD with control of 40 (o 65 percent of

the totel pay television subscrbers.'” Withont adequale disinbntions in these markels

N"" Unless the Comnmission adequately conditions the imerger, Comcast-NBCU will
have a siranglehold over would-be business news challengers 1o CNBC, Mareover, [|
1] Advertisers, however, iypically purchase adveclising
Lime on 2 national basis, If Comcasl declined Lo carry BTY, BTY wonld be less altractive to
advertisers dne (o the reduced likelihood of reaching a national audicnec withoul Cowncast’s

sigmflcant reach in inajor mctropolilan arcas. |4

it
A loreclosure sirategy against Bloomberg would thns [)
1l The Applicants" argumeni. thal.
Dr. Marx's model decs nol support the profitability ol such a stralegy 1o Comcast-WEBCU relies
on atbitrarily subsliluting various values in her models.'" [F“correct” values are input and (he

CPM adpsimenl factors employed by Cowncast’s own economisls, Dis. Isiael and Kalz are used,

" Sec Mam Report al 1316,

"% 14, a1 27 and 51
" Opposition al 171,
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