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()blig~[e ,he Hl(:r~cd enlity';; Jin:clors IO police :m11C(lmpelilive behavior. OIT,"~r ond oJ ircr,IJJr

fiduciary dUlies iJldude lhe dUly ortoyally, which bJ' been deiicl'ibcd as follows:

(he dUly of Ir>Y'lty, In e~;;ence, "mandai.", mal [he beo' ill(~I':'( of (he
corporation JnJ il;; shareilQldc~ (uk~ precooence OWr any inlereSl
pQ~sessed ~y a direclor, office! 01 cOlltrolling ~harehQld~r Jild \lO! ;hared,-
by (he ~l"ckholde]'s generally." '

Thus, as a moll" O(law, loyally is owed 10 th' cDmpany and it> .hareholders, nOI Ihird pan.ics.

Therefou, the fiduciary dUli~s of (he merged emily's (lfrJ~e" and director;; provid,' n"

m~unlugfulprOleclion for Ihe pnbllt" from aUI;compclilivL: conducl by Comcasl.-NBCU.

" Wull Disuey Co. Derivali,'~ Lilig~rio{1, 907 A.2d693, 7~J (Del eh.2005)
(h~reiUJlkr."Disney") (empha~;,added1. Auolher fidue;'lfy dul)' is Ibat of due tar~

The firlu.:ia.ry dUly of due care require,; IhM direclors or" Delaware r,orpor.tio{1 "use lhal
amOUlll (of C3re whith ordinarily careful anu prudent meu would use in ";m,lar
c;reumslances."

Delaware has codlfted th~ bu,;ine,s judgmenl rule, 8 Del C § 141 (a) which

[qrcmes a p,e.umpt;.on th~l a direClor aCled iu good failh. In orJer 10 overcome
lhal presumplion, a plainliff mU'1 prove an aci of bad failh by a pl'O~pondenU1ce of
lhe evidence... ,A failllfl' [0 a~t iu good failh may be shown, lor ins lance, where
lhc fidu~;aJY inLenlioJlllll~' .1rl, with z purpo~e oLlJcr Ih~n thnl of "dv~llejug Ihe
b~;l inleresls oflhe c0IJ'OI1lliou, wh~rc Ihe fiduciaJY "CiS with the intenl l<> violalc
applicable po~ilive law, or "'here the fiduciary inteulioually fails 10 ac t iu Ule fa,""
of:, known duty 10 Bct, dcrnon~lraling a co;>u,(iou, Jl~reg'drd for his dulie,.
Di~ney al 755 ([OO!llOL:,; ornil1.ed).

TI,e siandard is based (lu the ('oucepl ofgrOiiS negligence. A",n"on v. Lewi~. 473 A.2d 805, 812
tDd. 1984). Iu Dela....are, " violalion of fiducia<y dUlies of offtcm and director-,; musl be proven
in court u~iug a "preponderance onllc ,·.vidtnce" Slandard. Di~ncx ~I i55 TIle proecos iii harJh'
condut;ve lQ efli(ienl resolu tion of a daim lhat GE-appoinled diI~(I,,1'; f'iled ill their fiducia.ry
dUlies.
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II. COVICAST-NBCU HAS THE ABILITY AND '''lO:NTlVE TO PURSUE
ANTICOMPETITIVE FORECLO~UR"STRATEGIES AGAINST BLOOMBERG

The Orr"" I;Dr incom:clly Slates Ihal Comc~s\-NBCU would nol have lhc abili\y ,,\

ineenlive to for~dose BTV ~<lu,e (I) lelevision busines~ !lCW'; L> nOl the relevanl anT;lTu,;,

maikcl: (2) Ihe Report prepared by Dr. L~slie MalA, fOT'mer ChicfEc,m"mi.\1 oflhe Commission

(herci,pJier, Ihe "MalA ReporC) used incorr~~1 value;; to ca]cula I.: c"rta;n ....ve~U~5 and profil~;

and, (3) the economic lit~r:llure does nol ,upport Th~ cDndusion lhat verli(:~lly inlegrated

MVPDs discriminalc ~gaill';\ una llilialed prograuuniJJg. The Oppo,i,i"n and ils supporting

um,umentalion are mcorrecl on all oflhe,c poinlS. BTV';; PelilioJl wm,uned suh;;tanlial

evidence 0' a lelevision blT;;iness new< m~,kel and its wndnsTOn i;; bolsl.:red by fur,her ;;rudie,

sel fortll in lhe Man< Rebutlal ReporL.48 Dr. Man< delllOLlS'r.llcs lhal her calcuJ,'lions af~ ~ound.

Finally, Dr. Marx demon~IIM~s lhal economic lilerJlure. alld, indeed, the Israel-Kalz Report

llsdt,'" ,uppon lhe conclusion lh~l MVPDs discriminate ~gainsl mdepend~nl programming."

A. Vertlclllly Integrated .MV ms. IndudiJJg COlncasl. DI'crlminate Agaln~t

Unan1llated Programming.

Comc~,,,'\opplls;lion incom:clly ~lates "[t]herc i5 nO E,·idence lha l Vertic.llly Inlegrated

MVPDs Di~,,,iminale Agaill;;l Genre Programming.,,51 II flifThCT claim;;, "lhe evidCllc~, does nol

Sllpport 'he hypOlhesis thaT. vertically imegraled MVPDs lend 10 deny carriage 10. or otherwise

di;;ao:haJJl~g", network;, wilh which lhey are nol am li,ued, parlicnlarly !hose lhat are 'similar' 10

., Rebuttal Repon by L.,Ii~ M. Marx (herein.lier "Marx Rebutlal Report'') ExIJibiI 2 ~l Ii -35,
~ D.1.

<0 The wrrecl re5ullS of lhe Isruel-Kulz analysi;; become clea, .ne, cDITecling ~n errOr ]]1 codiJJg.
Mar.< RebutlJI R~'Porl at 13-14.

so Mal?! R~buTl:\1 Repon a19-I I.

" 0ppl>siliDn ~I In.
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in\~graled networks,"" Thiii conclusion is !llli <Jnly UI]SUpported by the academJ~ IJlerallm:, but

is nOl ewe. ,uppmted by Corneas!.', economisl, III Iheir rduUal reporl, Drs. Is,ael and Katz

conclude:

[M]any exislinj! .jtud(~5 of carriage ~eek to answer Ihe qllcs.tion: Is
a vertically illl.crJ~(~d MVPD lJl<;>re likely to carry Ih~ n~tworks

with which il is inl~p~(ed lhJ.1J arc olh"r MVPD~~ There is broad
COnSenSuS in lh~ Ijlerallm: Ih,ll the answer 10 Ihis qucslion is
generally "yes"" ,'J

In 1llI aUempllo show ,hat Corneas!. does nOI b~have like olher vertically inlegrJI~d cable

operators, which lend 10 f.\dude rival program servin" Df~_ I,,~d and Katz perform a version

ofthc analysis pwp"-,,ed by ,\uslall Goolsbec in a 2007 media ownership smdy for the FCC.

Goolsbee argues IbM m mOre competitive markcl, (i.e., those with a high DB5 ~harel. it is less

likely to ,~~ distribntors favor Ihcir OWn networks and discriminate against rival content.

Drs.l~nel and Katz purport to ~how Ih~1 C()m~~" <l,'es the opposile, i.e., Ihal. it actually caITie~

mor~ ofilS netw0rks in markels with a high DBS share (:md \es~ In \h,'~ewitha [ow DBS shan.-),

alld argue thai this implie, CO'11cast is nol. behaving in a di~crinlinalory manner. However, a"

Dr. Marx broughllO the- Jt\~nn"n ~ f the DepartmenI of JU~li~~ On July 29, 2PIl), in pcrfQrming

lheir empirical analysis. Drs.I.rae! and Katz make the error ofddlning the Iel~phe'ne L(lmpaLlY

entry into the MVPD markct ("teko") share 1(1 b~ "missing" rather Ihan 7£ro in I(lcaliuns where

there is no tdeo pn:senec, and t.hen lIsed a ,t~lislieal pach:?~ Ihat automatically o'11ilICd any

obscrvalie>ns 1hal "'~ missing. As a re~ult the re.gression Ihey origillQlIy reponed (Table VI. [)

" ld.

j) Corneasl Oppo.ition, Exhibil ~. l.\r:,el ~n<1 Kat7, Economic An~lysis of the Prop<:'~ed

ComCJ5l-NBCU-GE Transaction,"' 110- i i l (July 21, 20 10) (h~reinafier, "Israel-KalZ
Rebuw.n.
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wa, based only (In murkelS with n(l lelco CHIl'!. which <me would expect 10 be sy,lemali~llny

differelll from ll1o'Irkel.l wilh Idco elllry. W1r~n Ihis mislake 1~ Gom'clcd. I.he sample ,ire

increa.,e~ from 5,335 (lb~ervahon. 10 4.1 ,37iJ (lbscrvahons (incJ~".iHg the ,ample by 87%), "lid

lhe r~gre"iOll coefficient Ihal is Ihe b:>,is f~r Dn;. hmel and Katz', (lriginal 'OQ"c!u.\iun is 110

IOI1~er slatislicallv significanl

After Dr. M.r;>; l\ol~d the coding errur and the sign! fLcanlly differenl rC$u]ls denved Irom

~<lrrecled coding, Corncasl filed an amended regre»joll wilh Ih~ Commi.,.,ion Oil Augusl 13,

2010. As Dr. Marx had discovered. corro::lly coding the regl'e"ioH .1M\y'l> 10 indude the Icleo_

Shan: vau"b\<: riclds opposile resuh~."

Ors. Israel and Katz's uncorrected re,u]ts yielded a p,,~ilive and significanl

COrllcasl_dbleko eoemc,e~l alld a negalive Comcasl c<;>dfic(¢lll." They argued lb.! Ihc,;e

~odfLcienl;; demonslraled Ih&1 thel~ was no evidence (If anticompel;li ve carriagr decisions by

C(lmcm,'. As the M~rx RebuUal Rcpor1 s~o .....,. w~"n OHC allow~ for >"P,rate effeels ofDBS and

telco s~an-., ralher than combining them. Ihe n:kvant lelco coefficiell1 is. llcg~uve amI

significant. wh;c~ GDDlsbec', analysis would view as cvidcn~e of ··t~e anti-e(lmpc(jljw

e>;planali(lD of [Comcasl'~Jpropen:3ity 10 "arry their OWll 1l~IWDrks. ","

Dro;. Israel and Kalz's AH£.W'I I3, 20 I0 supplemental analysis, correcting Ih,' coding

enDr, thoroughly undelmines Iheir original o~inJon ~lld supp(lrls filily OJ M~rx':I n:por1. Drs.

lsmel and KalZ. 1I0W Iran,;parently altempl 10 obfugl'.al~ Their own Corr~" ted "Daly""

S4 Marx Rebulr.1 Repor1. &t 12-14

"hrucl-tUtz Rebutlal, '1146.

5' Man Rebuttal Re~ort at 4.
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"11(l5~1

JJlla~1 demonstraLc lhal "Corneasl would hav~ an ineenli"t to exclude rival netwmh"s illavors

III lhe Eool\omie Report PJ'1'ared ill ,upport of lhe Petition.'" BIoombc'1i's ~<::onomi~l,

" dL-aI14.

networks hav~ no do"" subslilule, wilh respect Ir) conlcnl, appew:unce, Or audience.

supporl a bu~ines;; news markel dellnilion." The Mun; Report dernon;;trate.\ lhal busine.g~ n~w,

empirical sludics - a dem"nu-side sub;;litulubilily analy,i~ and a crilical loss an~ly<;s - lhal

COll,lllnern, adveni~e"" di~lri\lut<Jr:i, and induslry in~id~rs. The Man; Repon included lwo

revi~w of qual;laliv, cvidence "bowing busincss news nelwL>rh ore viewed as Sub~li\nles by

re1nan I lnark~t for anlilrusl analySIs. Specilically, lh~ M;ln; Report provides an eXl.enoivc

Dr. Mar", PJe~enled5ignifieanl evidence snPi'-"rting the Ilnding of a business new, marke! as lhe

B. Bloo...b~rg·, Ecollomic Reporl )'rovided Sub~16nti31 ["ldeuce or a 8usine~!

N~ws Market.

lhey shC'w ""\he"';1 no! a robUSI, slable relalion5hip beLwe~11 rival MVPD'~ share ill a DM" aml

demonslraLes "lhal Com~a,\ enga~es in slt1l1,'gic [oredo,ure, wilh daLa poinling l(llhe

il< OWn .ffilialed llelwo,ls, ,,;9

innlr'ecL ealculalion leads I". resull thal is nol "robusl." Eaeh of Drs. Isracl amI Katz'~ analyses

'mlicompelilive <'l'planalion [or their pmpcnsiry 10 carry lheir own nelworks. "J1 Ralher thall

ackn"wledge lhe opposiLc remll~ thaI a rorreCl aJlaly,js yield~, Drl f.,rael and Kalz claim lha l

COlnea,\'s carriage rale <;>1" ;15 OWII nelworks.,,51 It is diffJcu[l 10 ~()rnprenend how corrccling an

M~r' R~bullal Report a116.

..., Pelilion, Exhibil 3 (hcreinalier "Man Report").

OJ M~rll Report ~l 22-23.

" Leller from Michad H. Hamm~r. Coull,d for Comca~1 Corr 10 Marlene H. Dortch, Secrel.1.ry,
Federal Cornmunicalion5 Comllli~oion (Aug. 13,2010).
.~
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• Vi~werl! Can immedialely dlsccru (h~ ufuque fealures of busine'5 U"W~ "nu "'<llize
Ih,u Ihey are nol available JuywheIt d;~, These features inch,dl'_ meaming slock,
[Ulur~, and CUlTellCY prices, price. ~n foreign ellchanges, inl~rviews wilh busillC~~

kJ.der" in-depth coverage (If business news, and an i!l(en~e focus on lhe economy
"nn the slories lhat move markets,

· "
II

• Business news channcl~ ~ommand a premiulU for advertising duril\~ pe~k

business news hCUI> - ~, ~rore [be op<O'11ing bell oflhe ,lock markel

• Fox and NBC fell business new, Wa.\ su dift;',enl from general cable n"w~ Iho(
each created ~eparnlc channels fN b"lh.

• Smalkr MVPDs lhal are capacity cQn<lJ";neJ typically carry eiTher CNBC or
BT\', hut n<ll both, because lhey "'!to,d them h,; iu!crchangeable d~d subslitulable
ill 1he mind, of lheir viewer~.

· "
II

• CNBC and BTV rou tillely c(om~el~ again~l each other over on-air personalj\ie~

amI produclion peopJ~, ~~ well a, inr guests and ill!c ..vicws.

e l'eople like JelfZucker and Rupert Murdoch l~wc ,~~ognized in i>talemenl8 lhe.y
have mad~, 10 The preSi> thaI bU8iness n~,ws i, ~ ~cpa ..ale market.

• From ~ di.,tnhutioll pcrnpedive, Bloomberg'" ecoJlo)LJli,1 demonstraled lhal
bu~ine~ii new:> uClworh comprise a relenl'l ccolloLJli~markel under lhc SSNIP
te~t.

C\1mca~thas prescn!cd Ill> ~",dible evidence lhal rC fules Dr, Man:'~ couc!uw:.n lhal bu~ine~ii

m'Ws i, a ",levanl JllLilrusl marh,l. The Malll Re~uI13[ Reporl refule, lhe ~1!Jw man Mgurnents

Firsl, COllwa,t'g 8ugge~tiOll in the OPPOSilion lhal Dr Man', <ln3Iy,is Is "flawed"

reflccl< a misunderstandillg (lflh~ Un' itruSl mmkel dellniLiou. The mafl~lddinilion considers

lhe degree 10 which comumers wnuld cOlltillue 10 pureha,e a pmducl jf ~ hypolhelleaI

m\1nopolisl raised IIi> price,. A, Dr. Man explains in iJcr rebunaI, ,ubslilulion away from lh~

"
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hypolhclical ml'nop"l"l .s product call be di,,"o.'! I)f indirect. (" in lhc case or indireci subslilulion,

an MYPD would r~i.\" il> price in responsc I,,:m mcrea;;e in lhe cOot of a bnsine;;. news nelwork.,

with subscribcrs polenlially sub,litulill~ ;lway from lhe MYPD'~ mGt,' ,'xpen~ive selVice.'·' In

lhe ~a>l' of dir~cl substilution, the MYPD would potenlially decid~ nOl 10 ~arry a b'\.jin.oss ncws

nel""<;>lk in rC';?(lns~ 10 a price increase."

Or. Marx's allalysis (If MYPD cal'fiagc dccis;ons Jlrectly addre>s.os dircci mb"ti tulion

d[CCIS and, contraf',' 10 CUDlC~,I'S as~ertion, is rdevanllO lhc mMhl d~r,nilion. Tllc probit

allalysis Dr. Mao< perfonned sllows lhal bu,iness uews nctwork> ~re <"h~ti tules for one anolh~,

flDm lhc ?cr>p~~uve of di~lributol';;. TJII~ " ,ndical~d in Dr. Marx',; probil an"ly~i'j by a

significanl n~ga live coefficicnt On carriage Qf BTV a\ lin cxpl:1aatmy variable 1(>, Ih.- ;;arr;~ge of

CNDC and a signilicanl ne~aliv~ ~Qcllkienl On carri~~e oreNBe a~ an explanal<Of) v~riable for

sy,le":l size. Thus, the dala ;;hQW lhat 0JI1~1I M\'PD~ are less likely w ,'arT)' one business news

channel if tbe~' "alT',' the olheL"" The pr0Nl an~IJ:lis shQWS a posili~c relation belweell CNBC

lind g<--,w-ral n~W' nel'noJrks and belwe~n \lTV aud gcner~1 new, nelwQrks. This rdlcrl~ The raCI

ThaI !lener~l news nelwork, ale at least weaker SUb.llilnle~ for bll';;Ue.<IS news nelworks lhan

., Mao< Reblll\al Rcpurl Jl 17.

" Id.

"" Marx RebulI~1 Rep"" i ?-l~.

6.' ld, al 19-21

6' Mar~ Rebutlal Report al 19. ("[Fjm capacity-couslrained (',"hie opeulors, the mong
wh~litulab;l;lyonhe lwo nelw,>rh is ,;lr'Jnger than the incentive lo pro~ide more nelworks and
more ".ricly fm business news."),

\\10541
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busine;;8 new; n~(works are for each olhu.o7 As Or, ]..hrx ,hows.~~ perfonning a similar

analysis, incluclillg children's n~lworks, as ;mgge.;ted by Comeas[ 's economii'!lS, does not change

[he rcsuilihat CNBC and BTV are [he m051. slgllificanl ~~b~tim(c; for each oLhcr.;i [nJeed, even

adding.n -expanded ba;;ic nelworks <!\Je, n,'l change the r~,ult li'JI[ CNBC and fiTV are!h~ mOIl

si!lnifiCollL subSI ilme, fur each other.'~ Th~ analy~is clearly <!emons(r.ll~s lh~ snbsLitu tabilit~ Df

CNBC and BTY

Sign; (icanlly, the analy,e, by COlllcasl's e~onomiSI$ Drs. l~rad and Kalz on Ihi' poinl do

not include BTV, which u"dermine" lhelr .hilil]' 1.0 opine onlbe SlIb.I;lnlabilily bcLwccn STY

and ('NBC. FirsT, lhey melely provide iITelevanL re~re~~ io~, (CNBC regrn~~Jor Tcell Nick,71

alld Oi,ney regre.l~ed 011 NiekeINleon), which general~ im:lcv3nl. re~lllts_

Secoud, Comcaiit' ii cconoln;S'~, D~~_ liirad uml Kulz criLicize Dr. Mun's usc of Ihe

SSNIP te~l, despiIC Ihe fac, ,ha' C{lJncas(' ~ olher ceollomisl~conceded thai "i! i~ cri'i.::allo show

Ih.1 a hypomelical Hlonopohsi Dflhe eandid~le relevanl ma~'kcl wonld pa;;s lhe SSNIP lesl."n

Corneas, argu<:s lhm Or_ Marx should have implcmnued Ihe hypOI.Mlical monopolisL analysi~

" ld. al22-23. In laC[, Dr. Marx relies, in par!, Q~ figures from Ihe Is'J~I-J(atz Rcporllo
dcmonmale lhese relalion,h,p'_ See id.

68 Mul'"< Rcbullal Report at 19-2(\

6') "[TJhe reblion between eN BC and Bloombcrg TV remains JI"g~(,ve and significan"
furl.hcrmore, all olher relalion. wilh baolch'~pauded basic nelwo,h are positive or in,igllilieanl
except lhose wil.h T,xm Oi,ney and Cartoon NellL'ork, bUi. eVen in these CJ,C~, rile coellicienl On
CNLlC is more lllan [wiee a,; large." ld. "120,.,

Id,JI2L

" .Forme'ly "N1Ck Garnes & Sporr' lc'r Nick GAS or JUSI GAS) in earl} 2007, replaced iJl
December. ;:007, by "The N," l€pbeed m September, 2009, by "Te~ll Ni.'k".

" Opposilion, E"hibit 1, Ross(on and Topper. IIl~ Proposoo Compsl·NBCU Tral\8n~lion:
Resoonse 10 Comments nnd PclilioHS Rcganijn~ C(>mpelitive Benefilii and A6vmi,ing
Compdilion al 31 'j]5 BIriling Draft Revi~ed Horizonlal M~rger tlllidelillCS at 0_1 0_
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bargaining uulcome would give tht h"l'Olhelic~1munuT'"li\1 al kast a 10% higher price. The

}) oflhe priee--~etijngmodel (W<wided jJJ thc Mar.• Report) alld {i

or a bargainiug model, Corneas! would nOl be eQnsT.rain~d by pOlemial lu~s of sub;;cribc,,; 10

programming by ~wi(chi~g Or dropping MVPD '~ITice.75 Thercfme, under eilher J pria-selling

Due-fifth oJ], more Qf lheir lDl31 viewiug lime watching business n~"-'ii l':aCl 10 lhe lo.<s of that

whi~h is ~ I

Meeling the lhreshnld does not require lhal viewe,s wil h lrivial busine~s n~ws Viewe,,;bip iiwioch

bnsine~s r.cw~ dlOo,e to callcd lheir >uhsc,"plions when lheir MVPD drops "II busincsB news.

if bu~il1eiiii news vicw~,,; .pendin~ mOre lh~n 18-20% Qf lhei, lotai \'iewiug time walching

for lhe bargaining mf)d~l (prcwidcd in lhe Mont's Rcbunal Report)." The threshold IS a.chi~\ted

~uffieielllly rcduced (frum losing a sufliLienl number ~ t' rusleme",,) lhat t[IC aBwcial~d

"willing 1(1 puy utleast. 11)% In~'T price lQr busincss new". hH a barguining model, I,he

anal>,.i, prQvides an answer for lh~ lhl~,hotd on how many "ub~crib~n; a~ MVPD mUSI !Qse,

whethcr an MVPD will )r,IC a sufficient number (If CLIj;IOmer~ if it drQps all bUiJineiiS news 'hoI il

an~ly.i\ a,1::;; wh,,(her an MVPD'~ "diSJgreemenl paYQff' if it dmps all busine~s neW. would be

u,<Ing a bargaining modeL" H"wcv~r, lhe analysis using .l pflce-,elling model and a bargaiJJing

subscribe'ro' ,r; I J"",s 1101 carry any busineSii ncws. For >l price-selling model, lhe analysis u.ik~

model (urn on esscJJlially the same rUIIlI: whether an MVPD willl",e" .·~t1'ic,~nlnumbel' of

video providers, but ralher 1\ rcqu"es only lhal busiu~" new;; viewers whe ~pend approxima\~ly

13 OppoiJilion a( 170.

74 Marx RebutLaI Report at 2.'i.

75 ld. Jl 26.

d",eriminale agaiu,t BTV in lh~ provi,i~o ofbusiness Il~ws.
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The Rosslon and Topper Report ern:cl in slaling IhJl Dr. Marx included only llirer

business n~,.."~ nelwurks in hcr Rcporl, and thalld~",sio" bu,incss news advertising is the

relevanl anl;IIlL<1 m3rket. TIle Rooslnn and Topp~r Report erilicizcs Dr Marx for failing 10

conduci a SSNIP lest on the bU:;lncss ",'WS advertising markeL III faci. Dr. Mar< ,t:l.les Ihat she

did nOI conduel a sludy ou lhc lelevision bu,ines. news advertising m~rkel heLa,.,.e lile dara is

nt', avai lable. Moreover, Rosslon and Topper',; report crilicizes Dr, Marx'g analysis as 100

Il"n-ow, when lhe DOJ Guideline;; expressly reoognize tha, a rd~"ant markClmay only con,,~1 pf

a few comp"nics, Rosslon and Topper's own Exhibil 12 SUppl>"-, ,he fillding of a business neW,~

market whell il found thai auly t<Jur channels - Ihree spOJ1S and One mililary - hao; a higher

median illcome and greater percent:l.ge ofmllic v;"wers. TIle Israei/KalZ sludv ~Iso supports the

finding ora d;;;ullet business new~ awhence when th~y found Ihm CNBC had lhc gr~ale;,

p~recnlage of olJer viewers and mille vic""crs. i 1

In Ihe Marx R~bulT..,1 Repon, Or. Marx refules RosslOn and 'Inpl,ds in~om:~1Stalemenl"

;md further demon~lralcs Ih"1 many adv~ni.ers agr~c lhal th~re are no close subslillll~,j for

adverlising On bnsines" new;; llcfWorkli. To d~mCln\,rale thi. poiul, Dr. Marx has mclnded dala

showing. Ihal adverti~cl'll pay a preminm to adverti,e C'" "prime lime," which on bU,lncBs new~

slations "oJJ~spnnd, wilh Ihe opening bell ofll1" U.s sloLk markel. l' {I

10 (i })

17 Man: Rebutlal Report al 31-32,
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11 Finally, RossI"" and Toppe'

mcorn:elly S!ale Or, Man; 's rremi~e wil.h ,e,pecl to bundled adver1 isi"g, wheH Dr. M~rx illIIde

lhe poinl lhat only a ~mall discounl would draw blgh-v,due a<1ver1isers 10 Com~asl' s nelw(},k,.

Sinc~ Comcast al[l"ady u~cs bundling, il~ anlicompetitivc ~lmlegy i~ feasible. Oncc Com~Jsl

owns CNBC, il will have the incentive lO pH,!eCI il through bultdlin~ ad,,·"rtj~in~, 78

C. COlncall Hao An Incenllve 10 Foreclolt BTY,

""ith re~pcel to lhe analysis ofComc~,1 's incentives to d~ny carriagc 10 ElY, the kq

qneslion is whether Corneas! would [o~e snm"iently few BTY viewers ,f;t dropped BT\' l!lat the

gams from iucreased eNBe viewen;hip would outweigh the IO~1 ;;nb5Criber fees. Dr~, Israel aud

Kalz correll!y notc that different pllrarneler valuc-s {~,~h in differenl Ihresholds for the number of

BTV viewcr1l who w'Juld switch or drop MYPO service. Th~ Marx Rcporl used pararneler

" Comeast ~Ileges that. FCC precedent does uot ~uppnrt a bn~iness n"""s market Opposilje>H ~I
168, Thai the Commi,.,iou ha~ nOI. ~'el ,pecifically delillCd a busines~ news mark"'- docs nol
predude its doing", in lhe conle,,1 of whal i~ lhe largesL m~<.Ii" merger il ha, ~V~l consjd~,ed,
e,p~ci~ily when alll ilrusl pn:~e,j"nt acccpts .udt mOrC narrowly I.:lilore<.l progranuning =rkels.
Then' lS, however, ample alilill"ll!ll precedenl/i>r lh~ propo,ilion lhal a media oUllel S~n' int a
parlicnlar comenl ni~he can ,DnJ,I;l\lte a rd"vanl autilru,( marke!. DOl's 2003 Univision ~Oll,~lll

",der, whi,h alleged a rcle,'anl market for Spaoi~h-lang'-"'ge mdio. is a re~enl CMmple, while the
Supreme C"urr' ~ NCAA decision ~irnibrly uphcld a malket deli~ilion focused on the diMinCI
d,wand far ,ollege foolb.lIleleeast•. Departmenl o( Justi,e, JII'liee Departm"nl Requires
Ullivisj.:m to Make Divcstilures 10 Complele Acgui,ilion ofHispani" B<oadc"~ling COT],or:uion,
avail~DI~_ 'l! hllpi.lwww.justice.govIMrlpublic1pl.C83_relea.esi2003120087Ihlm (lasl viewed
~118/2010); Nationai Collegiale Athlelic A~s" n v. Board (>1 Regenl~, 46~ U.S ~5. 90-91 (1984).
Cume'st', argumenl mioscs rhe point lh,t p,odnclmarhl definition is a fact-specil"i<: c.~erci;;e,

Where, a~ her~, viewers, dj,lribulOr1l and adverti"'rs hnve no cOJllp;lrJble 'Ubslilul~, f", a
programmIng ~alegory like business new~ nelworks, lhal calegOr)' comp<ise5 a relevant
economic market

16
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,~Iues based On publicly available dala. Dr,. hirae] 3nll Kalz recalculale the thresholds u~iJJ~

Corm'~~l-provid"'" conljdemial values for 1"'(1 of !be paramel~n;, but lhey fail 10 alsc u~e (he

Corneasl-prO;'Id~d confidenlial d"lJ for a lhird parameter. Using all [hl~~ ,,[ the confidential

,-aIm', pmduces a Ihrefh"ld !bal remain;; above the swilChing value used by Drs. Isr3c1 and Katz

10 claIm Ih~y Jchicved" fevers~l of the resul!s, A~ a result of Comeas1'. omi"ioll, ils nnalysis

on lhis poinl ,hould i:l~ disregarded.

C~m(J~1 also illCOl1t"1:lIy aiiserta jh~\ alo~mbcrg pmvidcd ')\() dala and no do~umcnls"10

support il;; ,;;scrli~~ (hal Comcast ope,"L<:s in DMAii "paflicularly ilJlpOrlanl f". business

new,:' N Table 2 10 lh~ Marx Reporl. ShDW. II!JI BlDDrnbel'g'>lo,i ag access 10 C"m'8.t

iinl>scl'ibcn; wOllld 'neon losing Ihe ln3jorily of all pOlential 5ubscriben; in 6 o[lhe lOp 15 DMAs

Moroover, "f (he 16 Cil"" d.osignaled .. M.jM national busincss {enlel'S" or high~r ill lhe Rlmally

city ratings, Corncasl is lhe domillant MSO in II

Bloomberg n", demonslraled l!lot busine,s news i, ~ distinCl market in which Comcasl

w,ll have "vcr~ CDmpelitiw incenlive 10 fOfoc!(>sc BTY. Thi. P01,>r.li~1 for anlicompel;live harm

musl be pr~venlcd by imposing lh.~ 'pee ific neighoorbDoding req~iremcnl~ ,eq~esled by

Ill. NEIGHBORHOODlNG IS NECESSARY TO RESTRAIN COMCAST'S
ANTICOMPETlTIVE INCENTIVES

If Ihe Commis.ion delenllines 10 gl'anl Ihe Applicalion, mcentives 1(1 engage iJJ

onl i~ornpetiLive behlvior crcaled by (he M<'Tger compel ,mp<l,;i tion of spenJk carriage

7" OppOii;\i"n al 165_

'0 Pf.lilion, Exhibil2 al 1_
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~ondiliODS to ~m~lio,.,;'.e the harm (0 I.hc bu'me~, II~WS market. Bloomberg's proposed

condllions, including llci~hbDfhooding, would add,e,s the harm to the b\l,iil~S' news markel by

requiring c&mage Q fall existing hu;;;ne,S news nelwo,h, illc!llding BTv. otl contiguQU'j a"d

~<1j~ce!llchllunels on aIL tiers where eN Be is ~Jrried."

CNBC ;, One of the m(l~l ,-aluable aSSCIS lh~,t NBCU brjng~ to the m:lgcr. CNBC is

cri tical Lo Ih~ TrJlliJactiOll because of In.: ;ignilicanl profit~ It ,dready brillgs." A~ M March

:01)8, il" prol1l~ W<.-'re In e,limalcd $333 milliC!I. iJ The Joinl YenmlC plainly haii a signifiGotlt

i~cenli\c to protect these prof'L\ - which are fueI~d by CNBC's Ionpl"llding dominallcc oflhe

business HeWS pmgramming marl:.el- from ~ompelilors.

While tile FCC ,s always concerned .boul a merger's impact on Ilnaffiliated conlen!.",

described on Bloomberg's Pelilion, di"rimination again'l BTV is dilferenl fJJm dis"iminalion

11 Bloomberg's BTV network is nul the OOlly ehannellhat will .um.r trom lhe crcali"" 'Jfstrong
in"enlives IJJ engage in anlicornpelilive beh... ior upon the closinE of Ihe Merger. Accordingly.
in addilion 10 the neighbornooding condilion wi Ih r"specl 10 exisling busines" neWS Helworh
hke BTV ;md Fox Bu~ines:;, the FCC conld require C"m,a,t 1<) neighborhood all ne-lworkii 11o.t
compele wilh NBC nelworks being acquired, specifkall}' Induding CNBC. MSNBC, Brnvo,
Chiller, CNBC World, mun2, Oxygen M~dia, SleUlh, s;.. ry, Universal HD, USA Network, Ihe
Weather Channcl. A&E Television Nelwmks and ShopNBC. 111i, i, dearly a valid remedy for
p(Jlential hanns 10 any compclitive independent nelwurk tllal arise out of this Trnnsarlion.

" Pelliion a11; ,ee also Appl;calion all ("Allhe hearl ofNBCU',; eoniem prodnclion is Ihe
National l>;<),~dcasT.ingComp.lly I"'NBC"), I.he nation'. li"l television broadc.~l n,lwork and
home of (lIIC uflhe crowlljewcls ofNBCU, NBC News.")

8, Jessi Ilempel, CNBC feel~ Your Pain. CNNMoney.COIJl, Apr. 3, 2008, ~yailab[e al
hltpJ/money.cnn.comi2008103/311news/wmponiesknhc_pain.fortullel (lasl viewed Ma;" ~9,

20 I 0) ("profits hav~ incn:asoo 36% 10 $313 million ,ince Iloffinan joined, according 10 medi~

w;en;ch iinn SNL Kagan"); Andrew &lgeclilfe John\on, CNBC Prol'il. From A Cri,i.<, IT.com,
Jan. 27, 201 O. i!.y~i1able at hl!p;/lcachef.ft,comlcm,l!;mI58992544-0b77-lldf-82~2-
00 l44feabddl,sll! ~ 1.hl.ml?SID~google(last visiled June 4, 20 I0) ("'NBC Univeriial dces nOl
disclose sneh Ilumber.'>, bul CNBC is reputed to have become ils se,'ond.mosllucratlve ,hannel
after USA Nelworks, With an operating profil of between $300m and $40010 As snch, it scr-u
'S a miecoc:o.m ofwhal Comnsl sees in NBC Universal.").
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agam,l "the, ullaffi li~l~d ~hannels. Blooml:>~rg i, Ih~ only remaining indcpcndl'm Wurce of

ncw, and inIormllllm, It has more edilorial ~LaIT lhan tIle N~w York TinlC;; and 1.1J~ Wali Street

Journal ~omblllcd and more lJIlemacional bureaus lhan CNDL, CNN. and CBS ~ombiued.

Blco['mherg has iuv~st~d ~igmf'jralltly to becomc a premie:r~ bu;;ine» news nelwork Foslcring

diwr,~ voic~s among lhe Mlion's journalislic <:Julleb i, erilieal 10 lhe Commis"on ., public

inlcresl review, ~. (he C"mrnis~ion must "ell,ur! ~] ',ruu a diversily of voices i.l made aYailabl~

10 the public,,,s4 The very real l'i;;k I.lJall.he.1oint Venturc wlllllO( permit BTV 10 compete w,lr,

CNBC through neighborhoodiug IIJlea(cn, (he viability of DTV and Ih~ puhlic iulereSI.

(um~aSl has a his lory ofdi,crirni"OIio[J againsl unaffiliated progrummlng networks's

CNBC and BTV ere fiel'ce compelilOrs.S6 Wil.lJ CNBC's unique slatus as lhc ~ingle :Jrg~sl

[-,u.,ine~s ncws nctwork, Ihi. Trall~aetion ruises a conc~m thll Comcasl will use its vasl cable

dISlribu(ion plant 10 favor 11,,> n~...,,'s chann~l ovcr ol.h~rs, Prevenl mg di.j~rirnillal.ion again;;t

unalfjjj~(~d, independent busincss u~ws nelworks \5 inhcrcully - and o"vicusly - a Tran~a~ti()n-

'4 Gcncral MOlO",;; C~rp. and Uugh~~ Eke. Corp. and Thc N~w~ Cow., M~mOl'alJdumOpln,on
and Order, 19 FCC Red 473. 4~3-->!4 ~ 16 (2004) (emph~.i~ JJded) (herciuafl~r"N~w~Coro.")

i5 See NFL Elllers. LLC,' ('('mea,t Cable Commc'n,. LLC, PI~~rarn Carriage Complainl, File
No CSR·7876-P (May 6, 20(8); TCR Sport;; Broad. Holding, L.L.P, v, Comeas( Com., Program
Carriage Complainl, file No. 8001 P tAug. 7. 2008); see also Dish N~lwork L.LL Y. Comcasl
COrnDf"l\On, e( aI., Arbitralion Demand (Am Arbi(rJlion Aiiii'n Jail. D. ':::0 I'J) The Tellllis
Channel, Ine. Program Carriage Complain!, hie No CSR·8258-P (Jan 5, 2(JII)); In re Wave
Division H"lding~, I Lc' ~l a1. v. C","cast Corn, t\ ai, Program Carriag~ Complain',. CSR 8257
P. S~e al~o .101m Eggencn, Stanford. Sa" Bruno File f'rogram Ac<:€.,'s Complaint AgaiflSl
Comeasl, BROADCASTING & CABLE, Dec. 29, 2009, .vallabl"----i!!
<hUp:l!www.bro.dtastingeable,~omJarticle/441950-Stanford _San-
Bruno_File_Program_Ace~ss_C()mplal nl_Againsl_Comea.I,phl'''"

8' Ii

II S~~ D~daralion ofGr~gory BabyOll, Exhibit I.
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.\pecifIC concern. The mO,1 narrowly l:"iored rcmedy to ~ddr<:s; lhis Trall~"<·lion·spcc;rJC

.'OnCem i. lO n:qnire lhe JOinl \' ~nlure 10 pul lheir busine", news compeli lOrs adj~ctnl lO CNBC,

wbcrc~'er CNBC nppe"f', so lhal consnmer, have a re~sMable oppon:unily to choose belwc~n

lil~m. For lhcs.: reason5, lhe neighhorhoodingi7 wndilion propos~d by Bl<;>ombc,g,~, camage

ofail e~"ting busin~" news IIctw[)fk" including HTV. On n>nliguons and adjacenl cha!lJ\ds On

alllier, whero CNBC is carriod, is the apprc>pri~IC remedy to Cn~nre lhal this 1 "Ilsaclion is illihe

pnblie iUlerc,L

A.. Ab8l'nl the Tnn;~c1ion,C0ll1ta~1Would Have Had the Incentive to
Neighborhood Bloomberg.

Despile Comca,t'~ general hislory ofdiserimin.lioll againsl nllufEliated programrnillg

nClworks_ CC>!llCaSI wonld have had an illcenl;". 10 llcighbOTh()O(/ BTV wilh oth,', neW~ llclwork>

bnl f~r Ihc Transaclic>n A~ a resull. oilhe Transaction_ Comcasl will bccome affilialcd w,tll a

bn~ine.s n~w> dmnneL Absent lhal affiliation. COlncasl w(mld h:l VI' had a Jlaluml ;ncenHve l(l

neighborhood Bloombcrg fm allc~'11W(l reason/;. Fin;l, as MVPD~ lr'(l~Llion to digillll <yslems.

(he g~neral lrend i, to locllie ~r"gramUling (ll the same genre ~n adjacenl charmds. Ncwer U.S.

MVPD, lhal nSe salCllite and lckc,>mmuniea!ion, ba,cd faciliti.s, inch1ding DirecTV. Dish,

FiOS, and U-vcrse, pl.ce children', progrnmmlng, shopping, cooking, bnsillCSI new." and 24-

bour ,able new;; ch'lunels in th~ ~~me ch~lllld neighborhoods. i " lim~ Wamer C~ble;;; likewise

placing chunnel~ in gcm~-based ncighbmlloods as il lrau;;itions lO digital (~chnology.i?

i7 S~C Bloomberg P~li\;on al29 (,"Nei:tJ1borhooding' j;; the imln;;try priocl;ce of placing
channels r.f the same genr~ adJ'lcenl to onc ;\uother jn the sy.lem', channellinc-up."l.

>,1 See Dir",TV Chanucl LinenI', available al
hllr,l/www,directv.wm!DTVAPP/~pg.. theGnjdc.j,p; Dish NClwork Ch81U,d LinenI'. a',ailable at
htip ://www.t1isJu1C(Wp.\;.com/downl".ds'CllanUel-L iJ Icup/Sl~ndardHDCh "nne IGuide.pdf;

5110541



REOACTW- FOR PUBLIG INSPECTION

But [l', the merger, COmCJ,I, 1<>0, would have had mcenli,'c 10 folluw this lreud and

neighborhood STV with CNBC and olher business fl~w~ channels. Jildetd, cluslering

pwgramming choices in g~nr.:·ba~ed neighborlJ(JOjd.l '" beneficial to COn&lUllers. Fjl~l, il make>

searching f~I' programming easier. (NBC and Hloombcrg JJso pmvide differing viewpojlll~ a~d

~~rvjces to a hj~hly ":lluable and ~oughl-af\ef ;ubscribcr segm~nl,90 AJiilJugh bOlh offer

r\'Jsiness news, (hey provide_ diff~rent opinions and ,'j.wpuinls so as 10 cn:alC a choice for

V1CWCrs.

Without an il\C~Il(ive (0 favor CNBC owr STY, il would h~ye bden adv8nlageolL, for

C"mc:lsllo ncighborh""d CNBC and STV. The pla;;cm~n( ofthe chalUlcls In Ihe sallle

ll~jghborhooJ would havc increased compelition between lhe Iwo channel" illcrca,ing

Comcasl's le"ef~ge in carriage negllTiatiC>l15 with CNBC. If lhere arc h..·C compelilivc, well-

\mown blL~ine,s Ilew~ channel•. il increases an l'per~t{1f' Sabilily 10 negQliale l'avorable tenns

wilh onc of Ihe channel,. Evcn ,flhere is a disagreemenl wilh oliC channel, COlm,a~1 wculd slill

be nble to servc viewer demand for bus;"ess news willllhe remaining channel. There is no

qoeslion lhal neighbol-hooding woold make BTY mOre ~"mpelilivc.

On European ~yslelJll' wh~ neighbor/wooing h"" been implcmenled, BTY provides

signiIir3nlcompetiliollio CNBC.

Verizon FiOS Channel Lineup. a"aiiahle al
hllp:!lwww22.verizon.com/Rcside~lbl/FiOSTY/Channe lLineop/ClJanneILineup.hlm?ZJpCode=2
2039; AT&T U-Ver,e Channel Lineup, J.vailable al http://www.Jlu:om/u-verse/.

!I'J See Bloomberg Pctilion 31 2'> 1l.97; ~cc abu Marx Report al 28-~9

"" The slill compelilioll for oU-lhe-air lalenl lb, I CXI~lg among CNBC, BTY alld Fo~ Bilsine~s
New;, dcmOnglrale~ lbe ,pJrlpeJilive nalure of lhe bu<illes;; new, lJlarh!. See F. ~hibil I.

JI
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WEEKLY VIEWERS ON NEIGHBORHOODED EUROPEAN SYSTEMS
(fable 1)

Francc

Germany

llaly

Spain

UK

Source: EMS

B[oomt>~lg weekly viewers

317,000

303,000

18Hl[j(J

418,000

('NBC weekly vje",c"

235,000

646,000

195,000

479.000

Similarly, on 1I S, ~,llellile ~y>lcmS whc'e ch~nllel~:lTenci';'bmhoodcd, the competitive

wn\ll'aint imposed by BTV ~n CNBC is s;gnilic~",[y enhanced.
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l\

I}

A~ noted by MASN, il.selfa viclim O\,Comca,t's anti(Ompelilivc prJ"lices, "When"

pJrticular n~twork is many chann~h away from the clusler 0 f related ~rugramming. viewerll thai

'hover ~round the clUSter are much less lik~ly 10 navigale 10 the onllying eh"nneL This beli,VL<lr

,an have a sub,lantial ell'cci on , J\~tw()r]('s vi~w~r.;hip, ralings, 3",1 ~dvertisingreV"IInc. ,,'1

01 Comments afTeR Spom Bn>1ldcasting Holding, L.LP., d/b/a Mill-Atlantic Sp<:'Jls NeTwork.
MB Dod..el No. ](1·56, al 5 (June 21,2010)

33
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It The Applitanr~'Cl)nlenti{lll th~f Vertically Inlegraled MVPD~ D{I Nl)t
Di~niminale V~ing Channrl Placement Decisions h Btlitd hy the Record
[vidence thai Such Pra{rice~ Would be Pro(Jtahk.

Bloomberg as,;e,l~d "that inlegraled MVPDs h",e hl~t<)ric.l1y favored their (lWlJ

IJclworks to Ihe delrimenL of unaffihated nelworks scrving ,imila, audienccs:.91 Comeasl

djspu'I~S tbi, claim, arguing, "rhe ~vldel\Ce does not mpport the hypolh~;;i> Ihal ,ertically

inlegraltd MI" PDs tend to deny carriage 10, or (I',hcrw,~~ disadvanlage, JJ~lw()fh with which

Ihey arc nol allilial~d. particularly (ho~e Ihal are' similar" to integrale<!l1elworks, ,,9) As Dr

Marx pojuls OUI, Com~",t's cOI\Clu5ion i5 nO' only wholly UlI'UPrc>"e<! by Ihe academic

liLeramre. il;, no' even supported by C",nca~l'ii economists. In Iheir rebu'.l.al report, Urs, Israel

and Katz c01Jd\Jd~

[M]any "~,\ling srudic~ of carriage ,~ek Ie all~Wer Ihe que,tiOll Is
a verticall)' illo:gr:lted MVPD mor~ IJkely t~ carry the I\e,works
with which " ;1; u\legraled than are other MVPO~'! There i, broad
eOJISCHSUS in Ihe hlemlurc Ihal Ihe an~wer 10 Ih" qu~s,ion iii
generally' yeii' 9<

WhM 1he Applicants also argue thai such a practice would be unproliLabl~, findmgs of

Congress, the COlnml'.;Lon, olber eeou<;1lnis[s, an<! Com~asl', p;l,;1 praclices show otherw".

Congress found that "[.] cabJ~ 'y.i[~lII has a direcI finanr,~l llJlereSI in promoling Ihose channels

on WhiCh i( ~dls advertising or owns plOgramrning.. Iher~, i~ an economi, Lnccnlive for cable

5y~I~In> In deny carriage 10 [competing] local bwudca'i signals, or to r~pos;t;"n broadca~t

" Opposition aL 167.
0; Id, at 172

" hrael-Kal7 Re]l<lrt al 142.
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,ignals to disadvanlageous cha,,~e1 po,iliollS, or both"'" The Commission, 1"0, was likewise

uJII:qui\Ocal "[V]ertically jnl~gfal~J cable opcMor;; have the i,ncCllli~c and ability to favor

affilialcd programme'" over ull3ftilialed rrogrJllJm~rs with respect 10 granting cam~g~ on (h~ir

.y;;tems.,Jlr. Dr. MaJ-"~ '11~lrsia supports the findings ol'(ongre.;;; and the Commissirn.

The evidence Irom the empirical induslrial O~""i7"'lioll Ji(cralure
that vertically inleg'o led MYPD, me denial of &CCCSS Lo lh~ mo~t

favCI,able prugram lieT and denial of carriage (0 disadvanl'gc
nOIHnlegraled progmmmers lhal WIllPCIC wilh lheir venkally
;n[egr~lcd programmers suggesls [h~( COlllcasl Illay have an
incentive (0 dey"l~e llon·inlegral~d progr.lmming to reduce
compelilion fC'r ii, inlegraled prograJJ,lllmg, ",ilh pot~nti~l harm
to consumcrs "nrl "ompelition, In particular. llic Illo'rllUlre
supporls Lhal CO'neasl will hav~ lhe incentive and abihl'l to lake
actiOUii aimed at compelilors (LI CNBC and CI'BC Wmlli,
includlllg BTV, IhaL harm comp~tition in TV busine~" new,
programmmg. The dimim,hmenl Of eliminalion of BTV as a
"l'mp~li\or "'ould allo", Comca~L_NBCU TLI increase Lhe
adv",-,i,;ng Ideo iL ,'hurges for CNBC ~ndl-Jr 10 increasc (he
license fces il rharge., 10 MVPDs, wilh Lhe expecled negative
consequence. for ,01l'ULHer.. and adverti~ers."

Al'l'Dniingly, 01'. Marx eondUlleii lhal lhe Trun"lelion ereales a ,igmficam ineeJilive for

Comca;;1 10 reduce STY's eumpelilive impa"l ":' W; IhhQ!ding desirable ehanuel locaTi,,"" n~ar

CI'BC from BTV. nc finding, by Congres~.lhe Commiii5iOll. Rnd lhe CommiS5iou's own

[",rmc/ chief ccon"'mi'l are 5upported ,,~ lh~ record ofComca,l', ""lico;.mpelilive conduct. The

C"'mmissi"n m"V look 3l Comca~l'ii own p~H behavior in Lhi;; regard. The Commii,ion is "'ell

91 Cable Te1ev;5io;.n Consumer I"role"lion and Compt'lil;",n Act of 1992, H.R. Rep!. 1'0, JO~ -628.
LEXSEE WIll RPT 628 al'93 (I cJ'll) (emphasis added); sec abo Bloomberg Pelilion at 30
{qUIlling Turner Broad. Sv-- In" v, FCC, 9JO F. Supp. 134, 753 (D.DC I')<IS) ("[i]nlerlocking
oWllc"hip or cable opera tioll ~nd programming inleresTs" exacerbale this pmblem).

% Implemenlation of Sccl ions 12 and 19 of Ihe Cable Television Conwmer Prol. and
C"mpeti Lioll Ael of t992.. Seco;.nd Report and Order, 9 fCC Red 2642, 2643 '1 2 (1993J

" Marx Rcport al n
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REOACTED _ FOR PUBLIC INSF~<;'10N

familiar wilh Corneasl', history of dl~criminatory ,hannel pla~~rn~nl dc,'i,iQns.9~ The numerous

pending carriage complainls dmloll;;'rat~ ilial Cornea,l has refused 10 negoLia te fairly wilh

unalIiljaled compeling nelworks \lntil ill~ for~ed to do so by !he spccLcr oflitig311(1n In ,p<;>rt~

pro~ramming, for example, illlh~ Washington, D.C. markel, Corncast ensured Iliat;1 placed ii,

(own ,~g.ionJI CQIll~JSI Sports Channel he,id~ ESPN in ils channel line-up. ComLa,llil~wise

pla~ed ih nalionJI sports channel, Versus {Channel 7). immedialely adj"~~nll"_IP(lfN Lh,tnn~ls

ESPN-2 (Channel 8), ESPN (Channcl9), and lhe COmcJ~1 Sp"'h Channel (Channel 10).

Comeasl rel~l.pled the principal feed ofMASN, in wh;ch il uwnI nO inlcrcsL, 10 channel 42,~'

In short, lht Applicanls' proteslalions lbl alYdialion-buse<l channel placemenl

discriminalion i, 1,(>1 n lh,e.l 1[> Ihe public inlcresl in lhis TranS'\c(i"n ring hollow when

examined again,! Ihe re"hly of indcpendent analysis and the hi~lOT)' e>[ Comcasl' s

anticompdilivc behavi"ur, Only neighborhooding as proposed by ril()()mh~rgcan prevent such

amli.", based channel di,criminatiQu.

'. NFL Enlcrori,cs LLC v, C(>mcaSI C"bl~ Comm~'{\s, LLc. Program Carriage Complain!, 'il4,
File No. CSR 7876 P(May 6, 2008); scc al,o TCR SpQrts Broad. He>lding, L.L.P. v. Comc"-'I
~,ProgramCarriage Complain!, File No, ~OOI-P (Aug. 7, 2(){l8); The Tenni~ Chann~l. 1m
Program Carriagc Complaiul, File No, CSR-S25S·P fJan. 5, 2(10).

"" I I} Phi],delphi·J. Cl'nlC.,1 has preveme~ Dish N"c""" 'rk alld DirecTV [rom carrying C'-,mc.,,'>
region,,] 'P""l' neTWork lUi hich jnclude Phillie" Flyer,; '.1Il~ Sixer.; games) on their ,atel!i[c 'y",e,m,
In .luI\'. D"h .nn"un~eJ [hat it will file a complaim ag'il;o" C"mta". According to Di<h, "Dish
Ncrw, >rk h" re'lu"led ,eee" w deli",," Cornea" Sp()rt,N~1Phihdelphia w our euw,m.,,: hOll,cvcr
Come" t hi< "'t-usod '0 emer imo so"d·f~;,h di~tu~<ions, Com~",I" refu"l ~1<.ldy dcm(JIl,"""'" ,
Jjstur~i,,£ p,"um or ai,enm;I}ar"ry heha,·ior". Dish; We will jik [~"mp', 0' ,mplaint over 'pons
h"p:i ,/Il"ww.rhiU~',~"m/il}quiTer/breaking/busjness_breakin~!lOlOflHI_U"h_We_wiU_file_Com
cast_comphim_(),"",_,p<Jns_html Qasl viewed 8/18/201I)j,
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C. Th~ AppHeants' Assution that Bloomberg Sed" 1\1 t: .Iract Sup~ri\lr and
{Inj ustificd Tcrms of C anlage Ign\lres the Standard Industry Pndic" and
Publk (nl~rl'sl Harms (h~ UlleQllditi,;m~dTnnsaeliQu Will Cau8~.

ApplieanlS have lakerllo 3cellsiug Bloomberg ofabw;mg lhis pro(eediug 10 "exlra(t superior and

unju~lified lenns ofurriage.""", Firsl, the Appli(anl~' argumenl I~ bao;ed on Hloomberg' ~

wrrenl dlannel pla(ement on Com~aSI ~y~lem, (in a digital service lier ralher lhan an expanded

ba"i( ~ervi(e lier), which is irrelev;lll!. As Bloomberg desclibed in il~ Pelilion, all digilal MVPD

"y"lems neighborhood pwgramminl!' I!'enr~,. IlIdudiog business news. lOI Comeasi. ilself assens

lhal it is [ran"ilionillg 10 all digilal ~el"\'iee lor c\(.<llIded basi(.lo, Alter consnmmalion of lhe

Tran"a(tion, as demons Ira led in lhe Petilion, lh~ .Ioinl V~nrure will have an ineenlive and abilily

10 benefit il.sclt' al Bloomberg' ~ expense by wilhh<Jlding channel placemenl in lhe same genre

neighborhood as CNBC. BlV's currem chaJUlel posilion is unrclaled 10 Ihe Transacl.ion's

anlicompeTiTive effeel, which will granl Coml'JsI-NBCU lhe abilily and ineenlive 10 discriminalC

in ollier 10 prolecl CNBC.

Indeed, ifComeasi were williug 10 >tal~ Iha' it would make a volunlary commilment 10

pluee IJIoomberg in a genre neighborhood with CNBC, it might alleviale some (on(em;;.

Comea~l's unwillingnes~ to stale th&1 JI will do ~o is Icllinl!'. Nowhere doc, COllleasl dispule Lhe

100 Oppositional 173-74.

Wl See Pclilion al 28-29.

w, Comeasl ha~ Slated III the Appli~alJI>n Ihal il is mil!'rJTJng ~xpanded basic r.hannels 10 digilal
(so-ulJed "Projecl C3V31ry" m.rk~ts, which will be (lmpl~te 'l'JO" arrmximalely 80 percent of
ComcasT's foorprinl by Ih~ ~Ild of Ibis year). il,ppll~alloo at 18 Jl. 19. See al"o, ~,g" Digilal
Cable Service wilh On Demand from Cornea';l.
hUp://www.eOJllc8.t.eonl/COlporateJLeammigilaICable/digllakahle.hlml?f"FoJigilal.



REDACTED - FOR FU~lIC INSPECTION

incenlive lhal. il will ["ve h:' hwr CNBC over Bloomberg, nor doe~ C"mcasl-NBCU give any

assurnncc il will nOI behave In SUch ~ m~IlIlCr, Comcasl-NBCU'~ silence in this regard is

deafening.

The Applicant; blilhdy ,1;;Crt lhat lhe neighborhoodiug remedy is in.:>ppmpnale beeau.e

"Blc'l'mb~rg IS essenlially uemanding full equality with CNBC which il hag not ~amcd illlh~

1'1orkelplace"lOl T0 th~ ~onlrnry, IJIoomber<: demands a fair opportunity to ~c'rupete on a level

plJying fidd, Unilalerally isolaling one's eompen IN IUa ~ harmel far removed from one's own

dommaUI programmer (or, of course, burying !be compeliwrJ d"", not make for a fair

markelplace.

Cons WIler, benefit [rum wbust compelition JH ueW.i programming, induding busines~

ncws, IlTV'. bu';ne.. ne... ~ c.o~eragc comains a subSlanl;al amounl ofpoliti"al ncws and

opinion, 3~ well as c'lher neW. events Ihal impacl lhe cconomy aud llie bu,me." worhl. Business

new, is im~c,nanlt(l C(\n'umers in lhe U.S, who iu~reaiiiuglymanage Iheir <:'Wn portfolio, and

dCl"'nd upon being able Lo evaluate compeling SOUICe~ of infOnl>:>li('ln ~be'ut develnpmenls Ihal

will affeci lheir financial fUlure,

The public interesl will be proLccled if the C<Jmmi~.ion requires indcpcndcui and

affiliaTed programmiug ~hannels II) compete wilh One anothcr ou a level playing field. Lih

basebal.l., fair eompelilion re<juircs, 3t kasl, [bJt b<lth !earn, are On lhe field. You C3UUOI play

[curly ir ~'our rornP\'lill'r is lrapped in the dugoul. ""

101 Oppl)litlOn al 174.

10' !roruc1I1y, b~s~~~ll demonslrale, how Corncasl keeps it, c<:'mpetjlj(Jn in Ihe dugout. In lhe
v.'~shing("n and Bullimorc markels, wheu ComcaSI could not remn rhe rights to carry the
BahiJuore Ori"le, on its own sports nelwork, il speejfiC3ll) ~o"ght to e~dude lhc carriagc over

511054l



REDaCTElJ _ FOR pl,eLlC INSPECTION

The Applicant, <:eel to obfuscale the public inlereSl ham,s lile Tran5acl;oll will cau.""

ab'~lll appropriale condition, by arguing Ib.1 Bhmmbrrg "is aLlempting l<) U5~ (his lransaclion

revie..... as leverugc La renegOliate ii, channel pJa~cmcllt."lD; In fael, CNBC is nOI merely a

"p[(lven ptrh:>rrllcr." CNBC ha, market d<lLnir\;ln~c, and Ihi;; Tramaclion will rcmll III C<:>J1Ka;;I-

NBCU hoo,ng C'Ycl)' p<J~sihle incentive \0 unlawfully reduce compelilion and rcinfeofce lhal

domill~nce. WLlh<Ju( (he Imposilion ofspecific condi',c>n, sur,h as ncig!lborhood;ng a, P,,'pQ~ed.

lh~ Tr;ltl,a"liun wlil nculc significant anlicompelili~einCClJ1I\'e~ 1<;> Ii"rrn competilors like

BTy106 By imposing conditions, however, the Comm;\s;on ca~ mil\rrtain a level playing field

and permil HTV and olher t>USill~'S news cbanne!c lJ prJvid,- ,1r<Jllg competition 10 CNBC,

which, in mm, will improw the quality <Jf,er"ice lhe~e channels provide 10 lhe public.

D. Pur~uiJlg 8 Ve,·tiul fQr,clo~ureSirategy Againot Bloomberg WQuid be
Profilable.

The A[1pJicanl~crilir-izc Dr. Marx' iJ vertical foreclosure model Illa t mea;;ure, gums to

CN Be lrolll adiMribulion-liJreclomre siraregy again,( 10SiJes to Come~;(':1 "abl~ operalions lrom

dropping Bloomberg. Wl They sugge,( fu"h~r that tJ~nYJDg carriag~ 10 uuaJ1(liau,d networh

would n,It foreclose (hal nelwork fwm Ihe majomy of(h~ MVPD marketplace. lOS Neilher

argumenl is supported by lhe facl~,

the Come&';[ MVPD syslcm ofthe Washinglon Nalionals "lId Ballimore Oriole. en lh~

compeling 'pon, n~lw<Jrk. MASN.

'0' Opposition a( 175

Ii,! See alsQ Marx Report al 30.

'D] Opposilion at 171.

[OJ ~at 164-165.
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STY's 1<1 rgel <I~d lence L.I compnled p" nc'pdllJ' Qfre~idenls Qf large melropolilan areas,

including Chicago,l'hiladclphm, Bmlon, W"~hingtQn, D.C., San Fnmcisco and New York. In

l"n of th" lOp fifleen DMAs, C"m~a~l is lhe dominant MVPD with conlrol of401065 percenl of

lhe wte I pay ldevil LQn ~ublcriben;. IQ'! Wi thonl adequale di~lribnlion~ in the~e markcl~

11 "0 Ullle;;~ lhe CommiiisioJl adequalely condilions the merger, Comca~l-NBCU will

haH a Slranglchuld Qver would-be busine~s news challengers 10 CNBC. Moreovc-'f, [I

II Adverlisers, however, lypically purchase adverli~ing

lime On a n~liollal /:Iasis. IfComea~L declined Lo carry DTY, DTV wonld be less allractive to

advertisers JJIl\ 10 the reduced likelihood ofreaching a n31ional audience wilhou I. Comcasl's

significanl reach in major mClropolitan area~. U

JI

A lorecJo,ure slralegy again~l Bloomberg would thn~ [I

II Thc Applicanl,' argumcnllhal

Dr, Marl! 's modd doc~ nol ~upport tilC profltabilily of such a stro Lcgy 10 Comcast-NDCU relics

on albi lrarily ,ub,liluling vari0u~ value" in her models. LI l [["correc!" values are input and lhe

CPM adjl'Sll1,cJll faclol1' ellJp](,yoo by Comeast'ii own ecoJloJlli~Ls, Dl's. I~l'ael and Kalz are usoo,

'0' CA'M~ ~r.c RCP0rt ~I l~-lti.

II~ ld.~T27&ndBI
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