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original Table ¥1.3.7 lhey uow araue wiad the corrected results, which bave significunt coelficients
ol the opposite sipi. conlinwe W0 suppan the same cunclusion. As staled in the August 13, 2014,
leller from Michael H. Hammer, "Dy, larael and Kailz have infonned me tat they have
discovered an ermor in e codng used in iheir staustical analysis amil Lhal correcting Lhis error
changes Lheir pumenical resulis bul not 1heir fundamendal finding that application of Professor
Goolskbeg’s lest 1o Comcast’s helavior suppesty the conclusian thal Lhe incennves 1a engage in

anticompetitivie foreelusure are insignificant.”

38) Ay caplanation for how Drs. larael and Kaiz’s conclusion could remain unchanged in Lhe tace af
complelely conwary evidence. the August 13, 2010, letter [rom Michael H. Hamuner sates,
“Specifcally . the comeeted restlts esiablish that — contrary 1o what the Genlsbee test indicales
woulil be cxpected in lhe presence ol anli-competilive incentives — there is nol a robast, slable
relatignship berween rival MYPDs" share in a DMA and Comeast’s carmage rate ol 115 own
wetworks”” The fact thal eorrecting 8 mistake Lhat caused 879 ol the observatinns 1o be dropped
from the analysis caused Lthe resulls 1o clhianpe i3 no reason 10 view Lhe correcled resulls as non-
robust ar unsiable Siinilarly, differences with unweighted regression results, which wear all
ligadends as equal regardless of the number of consumers served by thein, would not nommally be

a rcason ta vicw the weighted resulls as non-robust or unstable.

3 Insummary, il the Jarael and Kalz siudy did nol conlain a coding mistake, Lhis analysis pursued by
Comuast’s own economists wiuld have found that Comcast engagey in strategic foreclosure, with
M dawy poiniing wo the anli-compentive eoplanalion foc their propensiy ro cany their own
nerworks.

40%  In their second analysis, Drs. 1srael and Kalz vse Jala [rum Warren Communications” Tefevision
and Cable Factbook 10 repon the system bambwidih of cable operaars as evidence thar venically
inlegraled MSOs have increasci incentives lo inves! in channel capacuy.™ The figure below
simply reproduces the data of Drs. larael and Kawr'= Table ¥1.2 in graphical form and shows [|

™ 0

* Iseael wnd Kalz a1 parsgmph |46,
¥ Trut s peeticularly lrue becauss one mught cxpect ystenaric diflerences between the obtervations thal were relzined
(2irse with el co entir) and thase thal were dmpped those with no ieleo entry).

M Torg. tarae] and Katz use the Forcipvnd data Tor this analysis Jospile their carlicr siateient that Foctbook data liave been
“shown to be e liatbsle™ when compared willi Camcasi®s inlemal camiage data and so should not be used Lor the
analysis based on Goolsher (2007, (srael and k212 At parapraph 144}

# Verlically integrated M50 shewn are Tume Warner Cable, Conwast, Cablevision, Cox, and Bright House.
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43

unalfilisted women's and spons neiworks.™ This is unconvincing evidence for a number of
reasons, bul particularly because D, Iyracl and Kaiz's own data and einpinical lramework show
thal Comcast does [imit cammiage ol al least one unaililialed woinen's network and one unaflilialed
spons nelwark.

Firsl, Dr=. Istael and Karz's analysis combines sports and women's nepworks, 5o il 15 not possible
based on e evidence m their report W identily (he separale effeeis. Furthermare, cven if one did
sphl out sparts nctwaorks, Drs. Lsrael and Karz's analysis does not rule wal the explanation thal
Comensal might preter 1o own sports neiworks exactly becaos: those are the Lypes ol networks
Comeasl would like 1o cany 1o its potential subscribers in greater numbers. ™

s Although D lsrael and Katz emphasize theat thay uee SML Kagan s definilicon of women's and sports networks | fsrael

and Katr al paragraph 130, they inswead deine woenwen's proerauuming to inclmle Comcast’s The Style Metwork, which
Sl Kapgan categorizes as being in the arly end cleaintient gemie.
Thop veww ] snl comdintetaclivex/BrasimpBoek TN o rworkMerwork Profile aspn 7 1d-273, accessed Augusl 13, 200100

“TIn whfition 1o the basic cable nerwork Yersus, Comcas! has 3 sabseannal portiolio ol interesis i sporls netwarks,

uneluding wholly-owned networks: Comcast SponsNel Califarma, Comeast SparisMet Mid- Allantic, Comeast SpottsHet
Hew Bngland, Comcast SportsMNel Northwesl, Comeas Sponcer (Foladelphia) and Comeast Spom Southwest;

Iajorily-owned networks: Cable Sporls Soulhras and Comcast SponsMel Boy Area; balf uwnerhip i The Min, -
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44)

d3)

16)

Second, even il it wene true that Comeast Joos nuet curmently discriminaie against uwattilialed
women s and| sporis nelworks, it would not mean Ciuncast would not have the ability and
incentive o limit carriage of rival business news prsgramming nelworks il Comeasl were
affiliated wilh the rival business news nolwerk CMBC, Indeed, il is reasonable 10 conclude thal
Coincast’s foreclosure behavior would be ¢xpanded in the case ol business news prograreuning
niétworks becanse Comeast’s incenlives 10 pralect the supracomperitive marging assoctated with
CHOC would be even sironecr than its current incenlives W prolect it relalively less successil
afflialed networks.

Third, {or Fuel TV, a spor netwark dedicated 1o exlreme sports that might be consilered a rival 1o
Versus (wlicl shows, for cxample, ulimalk: Gghting and prolessional hockey), the same Rovi data
and copincal Tramcwurk used by Dre, Istael and Kalz [|

[ Sinilarly, for [|
11%* the same Rovi data and empirical
framework used by Dri. lsrael and Kare show that []

]]”’ These ellects sie xactly as predicled by loreclosure theory and sugpest that Comeast
linnis carmiage ©f rivals to ils affiltated nelworks, with the implication that Comeast would have
1lse abiliny and incennve w l camage of Bloomberg TV il Comeast were aliilialed willy
CNBC, a5 would be the ease under the propused Transaction.

In summmary, Drs. Israel and Kalz provide no credible evideace (hat the endency of Comgast L
Favor its own alillialed networks {established above throwgh U, Israel and Kalz's own analysis)
would not Jead w the exelusion ol rival networks. Their data and ewmpiewcal framework, i G,
sugpesl the opporile, 1.e., Ihat Comcast does Himnit carviage of rivals 10 it affiliated nowwarks, e is
vonsistent with fundamenal economic logie, the empirical ccompmica licrature, ansl the analysis
ol Comcasl’s specilic behavior thiat Comeast would bave an incenlive v exclude rival netwarks as

it favors 113 own allihated networks,

MuoonlainWesl Sports Nelwork, and minority-owned networks: Coroncas! SpostNet Chicayn end SpocisMet New Yark,
(Marx Report at purapraph 34)

|
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D. Comcast would have the incentive to pursue anti-
competitive foreclosure strategies against Bloomberg TV

Comrasl argues that o would not have the inceplive 1o foreclose nival bosiness news programming
networks such as Bloombwerg TV upon acquiring control of CNBC. There are Tour ¢conpomnents i
this arpument. {13 that the econoinics literature provides no evidence thal verically inlegraicd
MVPDs discrmnaie againsi unaffilialed genre programming, (2} that the evidence does nol
support snli-compelitive [oreciosure by Comcast. (3) that there is insuffivient evidence for the
exizlence ol an antirest markel for TV business nows programming, and (4) hal iy verbieal
{oreclosure model wsed incomect vajues Jor Comeust’s pralil margin and CNBC™s revenues. |
have already thoroughly rebutled (11 and {2} sbove, showing Lhal Dre, [srael and Katz’s own
analysis il perfonmed correctly 1 sufTicwent Lo rebul these paints. [ rebut each ol the remaining
Lwo argrunens below.

D.1. TV business news programming is a relevant antitrust market

Comeast contersls Lthal | am nar able w olfer any compelent cvidenee suppomning (he existence of a
msrkel [or TV business news progeanmuming. The Opposition (urther clams (i iy analysis
axamining e decisinng of cable operston: to camy Bloomberg TV and CNBL (on their cable
headends) as a funcoon ol their carnage decisions of relared networks cannol speak 1o whether or
nol they are subsiilules and 1thus in the same antilrust matker. Cining supporing analysis by Dis.
Israel and Kaiz, liey conclude tha the correlation in channel carriage decisions “reveals nothing
about wiicther consumers anid advenisers regard these nelworks as substitutes,™" They (31l to nole
that their own eaperts admit consumers and adventisers regard these nelworks as subsriloles™ and
(hhat the conaibution made by an analysis of cwriage decisions is 1o Zain a greater understanding of
whellier distributors regard these networks as subsiitules,

Fucthennore, this last conclusion demonsirales 2 Jundomemal lack of understianding ol the nature
ol the andilrusl marker definition. The goal of market delinilion, 23 embodied for example in the
standard SENIP sl is 10 assess Lthe extenl o which consumers would subsgiitute should 3
hypothetical monopelist over a sel of products (s.2. busmess tews nelworks) sHempl 10 aise ils

prie.

This subslitation can be dwect o indircct. 1o Lhe came ol indirect substitulion, an MYPD would
raise il price i response 1o an increase in the cost ol business news networks, Consoners coold
respomd to Lhese price inereases by swilcling o another MY PD or leaving Lthe markel. In 1he case

! Dpposition al p.1 70.
5 Iseael and Kal: al paragrmph |57,
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52)

any

34

of direcl substilution, the MVPD could decide noi 1o carry business news nelworks oo response 10
\s2 price increase. This could be (le opliwat decision if relatively few consumers chose o
purchase another MY PD product or leave the markel due 1o the absence of business news in the
bundle. I considered boil direct and inditect efMects in the hypothetical monopolist tests 1

conducted jn my original Report.

D.1.1. Analysis of carriage decisions

Anuslyzing the camage decisions ol cable operators speaks directly to the dircet substitution elfects
described above and 15 s immediaely relevant 1o a market definition analysis. How (o inferprel
the coelficients in such an analy=is, however, is subtle. The best way 1o explain is willy an analogy .

Censider a grocery store. Allitems in 4 grocery s1o1€ are substilules in the sense (hat they all take
up shell space. liems wiilin similar produc catepories are closer substitules Lo cach ather than (o
products in oiher calegories. Bigger slores cacry more brands within a catsgory, but thal does nol
tean Hhe brands are oot substituies for one anather, Smaller slores, allhough (hey mighu sl cary
lwo brinds o, say, baby food, mighi elect 10 camry only one brand of, say, granulatisd suyar,
although ey sill carmy slier sweetencrs, This says thay the closc substilutabilicy berwesn
diflerent brands of granulaled supar is sulficient lo overcome the incentive for e store 1o offor
mere than one brand of that product,

Fur the siluation describedl above, one would expect a probit analysis such as the one | poriom w
[ind a negative coefficient between brands of eranulated suzar. bw! o posilive coelficient berween
a particular brand of granulated sugar and ancther sweelener. Soch an amalysis might alse reveal
poaitive cocleients belween brands of baby [ood because in that case the icenlive 160 camy
mulliple brands when offering thal calegory inight be sironger than the ipeeplive Lo subslitule.
Thial does not inean that different brands of baby food are not subsiiiutes for one another.

Taking this analogy to the case al hand, Lhe posilive coelfficienis that | find berween business news
networks and general nows networks 0o nol imply (hal these nelworks are nol, al some level,
substitutes, ™ 11 does support the conclusion that business news networks are less strong
substilutes for peneral news nelwotks than they are for each olher, which suppors my conclusion

- . : 34
rhat business news networks compise a relevant anbitrust markel.

3 The finding of positive <oaTicents helween networky inan analysis such a5 the prabit analysis [ peribomn is not
unexpected because i 13 oten Jilfcult to comibrnl Gir e elfouol of the Tt (hat larger systemns carmy moe of 2l opes of
Programnnng. As Comcas! i, headends in DAL w btk populitns ol viewers that faver cerain progra mijng are
myre Likely by carmy mullple pebworks.

* Des. Toraet and Kals admit that busines news netwarks “may bt closcr substinaees [or one another than [or soime ofler
news networks ™ (parugraph 172 See 3l liael amd Kale ot parngrsph L& ]
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533 ldeally, w0 analyzc substilulability, one would want w (ix channel capacities and all other channels
camied. sandoinly assign CNBC 1o corlain cable systeins, and then el the cable svsiem deeide
wlhalher or 10t ta cary Bloomberg TV, In ihe absence ol the ability 1o conduct that Lype of
¢xperiment, the retalive magnitudes of the ¢ffects across channels avc of key importance. [ is
clear [rom the nepative coefficlents beiween Bloomberg TV and CHBC moany analysis that lor
capacily-constrained cable operalor, the sirong substitutability of the two networks is stronger

than the incentive Lo provide more networks and more variety (or busingss news,

56y s lsracl and Kalz offer pwo regressions involving CNBC and children’s networks as “examples
demauslirating e fndamental error of [my} methodology. .. Meither is convincing. Firat,
ncither example includes Bloomberg TY and therelore neither bas any ability 1o speak Lo e
substitulability belween CNBC and Bloomberg TY. Second, the posilive coelficient ey oblain
in their regression involying Disney and Nickelodeon illusirates only Lhal Disney and Nickelodeon
are ollen carmcd legeter. bMuch as leuding brands ol grocery products are oficn camed lopeller
{even in small slores), the paricylarly broad demand for these networks merely suggests they are

usnlikely 1o be margingl, even lor capacity-consirunced syslems.

37}y Thind. and mest important, their claiins that the negative coefficient between CNBC and Teen
Nick dumoensirates some Naw in my analysis are baseless. Much as a grocery slore facing shelf-
space COMNSrainis may elecl not Lo earry both a second brand of pranulated sugar and a third bramd
ol baby foed, this does nol mean ey are siromger substilles Lhan are the two granulaled sugars.

58y To demoenstrale his poind, [ follow the example provided by Drs. Tssacl and Katz and add
children’s programming 0wy previous analysis. The (able below replicaes my original resulty
and adds hose with the chanrels proposed by Isracl and Katz.™* 1 also follow Drs. Tsrael snd Katz
in adding Lthe number ol analng channels carmied, whicl anly strengthens the nepative relauonship
between Bloomberg and CNBC,

Table 3: Probit Analysis of Bloomberg T¥ Carriage an Basic and Expanded Baslc by Non-WS0Dx
Including Children's Metwarks

Marx Repor (Table 4) Expanded Analysis
Marginal Effects of Bloomberg TV Marginal Effects of Bloomberg
Carriage on Basic or Expanded TV Carriage on Basic or
Basic Expanded Basic
NMumber of Analog Channels (VA1 bl
(0.000

" ek and Koty al paragreph 159,

¥ Dot o dilTerences in the age ol ow underlving dat, 1 replacod Teen Mick fuerd by licacl and Kate) wilh Nick GAS at
Teen Hick was "Nick Gares & Spor™ {or Mick GAS) in early 2007, [0 was replaced in December, 2007, by “The N™
which waz replaced by ' Tesn Mick™ in Scplember 2009, (hit)Sen w dapedidogdwiki ' TeenMick, acceszed Auguosd 15
2000
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CNEBC onBor EB 025 -0 03y
(o010 {0.00A)

CHMonBorEB -p.014 D04
(D.0471) {0.011)

Fox Mews an B or EB (I N 0.006
(0.012) (0.008)

MSMNBC on B ar EB 0.055™ 0.008
(0.015) {0.007)

Headline News an B or ER 0,030 0.004
{0.0107 (0007}

Disney on B or EB -1.003
{0.007)

Mickelodean gn B ar EB -0.007
{0.013)

Mick Toons on B or EB 0.5
(00623
Toon Disrey an B or EB 0.0
{0.005)

Carloon Metwork on B ar EB 0015
(0.008)

Boopmerang on B or ER 0.022
{0.016)

GAS on B or EB 0.089
{0.058)

MNed repored are coaflicients iof 1he networks
above on DB and CNEC World on DB
_Dbsarvalions 1,907 1.907
Robus slandard erorg in parenthesas
=001, " p=0.05, *p=.1
Sample: Hon-MS0s (1907 headends, 18.7 m households, 4. 0% of households in sample
have access to Bloomberg TV on Basic or Expanded Basic)
Source: 2007 TMS Data

39)  Asshown in the lable above, e relation between CNBC and Bloomberg TV remains negailve
and signilicant. Funliennore, all other relalions wilh basic/expanded basic neiworks are pasitive
or insiguilicanl except those with Toon Disney and Cartoon Nelwork. bul even in these cases, the
coclficient on CNBC is more than (wice as large.™” Turthennere, while the cfivets ol Canoon
Network and Toon Disney are only marginally significant, one can reject the bypothesis thal
CNBC las anything inore positive than a -1.6 percenlage poinl impacl on the piobabiliny of
Blavinberg TV carmiage al 95% conlidence levels.™

11 i% raoee than sne-and-a-hall imes the other negative signifcant coellleients Tor dipi) basic, which are found for CHBC
Wotld, Fox Mews, Toon Disney, Caroon Notwork, and GAS. Theee are less relevant, however, as [ am particolarly
interested i the choices made by cable syslems (BCing capacily constrainls.  The digilal basic varables are largely
ltcluded to ensure (e basicd expanded bayic camiage vatighles do not reflect fealures ol digltal basic carviape an the
eauble vysiems inthe sample,

* The upper limit on the $3% conlidence interval of the trareinal eifact of CNDC basie/expanded basic carmiage on
RAloasrhang TV bagic/expanded basic carriage is - 141
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67 Resulls are similar vsing carriage of CNB{ as the dependent vanable as well as including ali
alfered basic and expanded basic nerworks. In all cases, CNBC and Bloomberg are the most
significant substitules [or each other.

61y This augmented analysis suggesis 1hat althowgh other networks may be marnginal channels for
capacity-constrained cabie operaiors, and thus substitulable with Bloomberg TV, the deyree of
substitutability between diose channels 13 not nearly as strong as that belween CNBC and
Blogmberg TV, Thuy, contrary Lo ¢ldims by Dre, Israel and Kalz, (e analvsis clearly
demaunsirates the substitulability of CNBC and Bloomberp TV, which supports the conclusion Lhal
CNBC and Bleomberg TY belong w the same antilrusl markel.

D.1.2. Hypathetical monopolist test

62Y  Despile Drs. Rossion aud Topper ciing the Drall Revised Hottzontal Merger Guidelines lor the
proposition 1hal “11 is ertical 1w show that a hypothetical monopelist ol the candidale relevani
mathe! would pavs 1he $SNIP ws,” Drs. lsrael and Kaiz criticize my use of the SSNIP tes.™ D,
Iorae| amd Katz ip 170y further arpue (hat Dinappro)iriately apply the hypothehcal mogopolist test
Iz an envimnment where prces are detenmined through hilateral bargaining.m

631 Imahig secnon, | s diseuss Des, Isoiel and Kalz™s misporioyal of (e hypothetical manapslis
test perlormed in my original Report. 1 then extend vy liypothetical monopolist st w allow
bargaining belween networks and MVPDs, which shows that 1nis results in linle change in the
threshald swilching rale required and s no chianze in (he conclugies that 'Y business news

progratming is a relevant aptitrust markel.

#d)  Drs lsrael and Kalz portray niy analysis as suggesting iat “any group ol networks on which a
least {1 +1 of viewers spend al least 145 of their viewing lime conslitulcs a8 felevant
market.”™™ In facr, 1 suggest no such thing. As far as I can tell. they derive this disiorted ponrayal

olny analysis m three paris, Fimst, they pick oul the threshold swirching rate of |} VY This

i the lower hound on (he share ol subscribers thar inust swileh as a resul o lexing ull busines:

news programming il 1 caleulate based on parameters specilic 1o bugness news nel'works in

order fora {4 +1 by a hypothetical price-selting busincuws news monopolist 1 be
profitable. This business news threshold cannot, however, simply be apphed lo any arbirary
erouping ol nelworks as suggested by Dis. larael and Kalz. Second, they imply that it would

eenernlly hold for arbitrary groupings of networks that imore that {f 1 ol subseribers would

* K oscron and Topper at parapraph 5%,

' Drx. Jerac] and Katz eontend that 3 standand SEHIP @l in which 2 bypoihetical monepolist considers setling an incieased
price s inappmpoals for any makel than does nol invalve (ake - or-leave-il pasied prices, which includes meet
inemmediare gl prowluct markesls.

1 Jsrpel and Kal: a1 parapriph 141
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65)

66)

spend 175 or mare o[ Lheir viewing ume walclhing those networks. This resull sgain is specilic 1o
business news [see the igure showing the distribalion of business news viewing in Table 5 of my

original Report.

Third, thev imply thar subscribers who spend 155 of their viewing lime watching any netwenrk
wonld swilch if that network weie no longer available. As 1 explicelly state in my onginal Repor,
(liis depends on wheller gnod subsiniates are available, As Drs, lsrael and kaiz admid, business
news nelworks are close substilutes lor each ollier in the eyes of viewers and less close substitures
witl ollier nevworks.® Thus, as T suggest, onc might cxpcel thar subscribers who spend 175 or
muore ol their viewing Ume walching business pews wight switch when (aced with the loss ol all
husincss news programming because there are iol close subsiioes woreplace that los
prograimming.™ This is not Ue same, as sugeested by Dis. Lsrael and Kalz, as expecting Lhal
subseribers losing a randomly sclected nelwerk or proup of necworks willn this level of viewing
would swilgh, IUdepends on whether there exists suflicienily elnse substilute programming w
ineet Wie subscriber’s needs. ot example, if o subscniber walches cenain progranmning for
caterlaminent value, there may be a vast aoay of olher neworks thay can meet that general
entenainnient need, whereas a subscriber walclhing business pews is likely doing so Lo oblain a
specific type ol news and mlormation, [or example related w markel openings and <losings, that
does not hare close substitutey smaong ather networks,

Dirs. Istael amd Kalz poriray che (3t that business news and news nevworks are grouped Weether
by DBS providers as indicaung a {law in my argument, when it is completely consistent with my
viaw that TV business news programming represenls 4 relevant anditrust markel wihin e larper
TV news and inlgrmation progimming caiegory. As described in Section 4. 1.1 of the Proposed
Revised Honzoptal Merger Guidelines, “ihe Apencies usoally evaluaw: mergers 1o the smalles

that this smallest relevanl markel includes “cerrent natonal, iemattonal, sports, fnancial and
weather news and/or information, and other similar programming ™ docs not follow the
Guidelines and ipuores the specifics ol the TV bumincay news market described inmy oripieal
Report, bete, and in Drs. Israel and Kate’s own report -

* b ang Katz at paregraphs 157, 167, and 172

Y 1 oiTee the [ost “ghare o viewing” associated with neeling te Lhreshald {1 11 ae away L help the Authontics

evaludie whether the |} }} threshaltl is Bkely o e met booante i arguably provide: 3 nwre inluiteve way of
thinking spoul the decision Jacmyg a subserber whe has [psl valuc] pogramming.

™ Froposcd Hevised Guidelines al Seciion 4.1.1.
% Israch and Kauz at parngraph 166,
Ty Fae, Comeasl el D Tsrac] and Kaiz thenmalves rely on analvses that invobe narmrwly e fimadl programming

markets, including ihannels targeting black andlisnccs (Opposition at pp. 1 72-173), wonen’s nerworks and spocts
networks {lsmael and Kalz at 151-152), aud carmin natworks, classic movic ehanncls, and channels tarpeting Jenals
awdicnees [Jsracl and Kalz al (ootnote 192 ooy the Codwlord Presentation al 43-44),
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67)

68)

£9)

70

Dl

N

Furthermore, while the relevant markel sugeested by Drs. [srael and Karz is based on the FTC
decision in Time Wamner / Tumer,®™ Lhal decision in fact suppons my conclusion that business
news constilules a Jistinct markel witliin 1he larper rews category. The FTC required Time
Warner lo carry a new “24-hour per day service comsisting of wurrent nalional, intetnational
sports, financial and weather news and/or infurmation™ on 1he Basis ol its conclusion that the “all-
news scgment,” had the fewesl closa substilies ol any pmygramming calegory in which the post-
merger irm would paricipate, and 1wt acival or polential enlranls were required w “ernde CNM 5
markel power.” The FTC’s findings implicilly treated CNN as belonging in 2 separate market
than CHBC, which was alrcady well-cstablished al the ime, or olher nerworks oifonng specialized
news in olher culegaries, such as ESPN or the Weather Channel.® In short. the selevant precedent
supports my conclusions, Moreover, the Guidelines say the relevant produci marker is the
srmallest group of prodicts that saisiies the SSMIP (esl, and my analysis shows 1hal T% business
Hews programming mecls Mal 1esL,

1 conclude this section by exiending the liypothetical monapolist st in my original Report to

allow barpatmng.

Tao demonswrate that basie incentives are unclanged wilh bargained prices, [ extend my
hypothelval monapolist test o allow bargaining between networks and KIYPDs. 1 caleulate e
wew critical switching rate that would make dopping business news unproflilable under the
assuinption that firmg bargain so ags 10 divide Ure gains from trade relauve to their disagreament
payolls, " and then I compare Lhal to the critical swilching rate without bargaining I used in my

[}
I 1]

M tederal Trade Connission, Ir the Mattar of Tinie Warner, fnc., Tarner Broodcasiing Sviten, fne. Tate-Comanratior,
M, omd Liberny Ao Corporation, Docket Ma C-3709, Decision and Order, available at
htep;iaewna, [t govios’ LYY TN 203709 do.pdl, aceswed Aupest 11, 20100

 Federal Trade Commission, v the Mt af Tl Warner, fac., Thurmer Broodoayeimg System, fnc, TefaCommig s ating,
Friz., arf Litierty Media Crerpwregiian, Dockel Mo, O-3709, Decision and Order, available at
httpedfwewna e, govioa 19970200 3709 do pel 1, acvessed Augusl i, 2010,

" This approach is outlined in Section 1%¥.4 ot Dt lyrwel sl Katz's Rebunal Roponl, See Tohn Wasly (19300, "The
Bargaimng Problem.” Ecomcmeirice 18023, 133-1a2, Ken Binmore, Anel Rubinsiein, and Aszher Wolinshy (1984} “The
Wash Bargaiming Salulton in Ecenomic tlodelling ™ Ranef Sovrmaf of Econgeics, | T(2), | 76-188,
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originul Report. As [ show, Lhe critical swilching rates are similar and the gnalitacive conclusian
conlinues 1o old that switching rates are likely (o be sufliciently high 10 make dropping business
news unpreitable, nuplyiog ehar the SSMNIP west cstablishing TV business news as a relevant
antitrust marhct is sasistied.

71} The siimilarity of the resul's i5 as expeeted because Lhe analysis using a price-seliing model and a
bavpairung 1odel tum on essentially the same point: whether an MY PD will lose a sulficient
number of subecribers if it does not caecy any buginess news, For 4 price-sewting model, e
analvsis asks whelher an MY PD will lose: 1 sulficient number ol customers iCil drops 21l business
news thal it is willing 1o pay at least a {4 t i higher price far business news. For a bargaining
k], Lhe snalysis asks whether an MYFD's “'disageeement payoli™ if il drops all business news
wauld be sulliciently reduced {fromn losing a sulficivnt qumber ol cuslomers) that e associated

hargaining cuteome would give the hypothetical monopohist at leasia {} 14 higher price.

1Y A standard bargaining model calls for the incremental joint surplus ol an MYPD and network
created (hough the carriage ol the netwotk by Ui MYPD 1 be dliviiled between the MYPD and
nework.” Thus, alfiliate fees would be sel so thal nerwork 7 receives a Iraction {carvesponding to

i1s bargaining power} of Lhe incremenlal joint surplus [rom the MYPD.

73} Ll AN bethe number ol subscribers will all business news nerworks and lel p be the subscription
price for an MYPD carrving all business news networks with alfiliae fees negolialed irough
hargaining with indivjdual notworks. As in my report, 1lel m be the MVPD’s operaling margin,
i.e., =(p— PerSubscriberProgramminedorf) e, and 1 assume Lhe MY PD adjusls s subscrepion
price so as |0 manbn i profil imaegin percentape, Lot a; be the per-subscriber afMiliale fee for
nelwork 7 and o, be e per-subscriber aliiliate Ice [or a hypoihelical business news monopolist.
Let ¢ (a negative sumber) denote the elasticity of demand lor cable. Let a. denite the share off
subscribers that would switch or drop service if the MVPD did not carmy nctwork § (helding the
subscriplion price conslanl). 1 denole petwork {'s batgaming power by parameter A, 50 network §
caplurcs share A; of the gains Irom Irade in it negoliations with MYPDs.  For business news
network §, Lhe afiiliale lee revenue 1o network Fwill give 11 share &, oF the incramenral surplus

crcaed by having the MVFED carry netwaork @, which we con wrile gs;
T AN 2 RNt p N+ gt N — w1 o)L He e e

T where p, = u - a@f(1-m) s Lhe adjusted (lower) subscriplion price when lhe MVED does not carry
network i The amount s*p*N + a,*N is the joinl payofT of the MVED and network ¢ il the

™ &ce fostnole 0.

*? As a consisency cheek, using aonee = {1 U~ 80 1Y and gpge =41 11, this implics
o, =1 - {m¥p a2V mm (1 eYp-plip)], which gives !

These swilching rales For the lomz of an ndividual potwork are consisient wilh valees consulersd in my report.
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MVPD camies network i, as well as all other networks., The cerin m *n*N*(1 - )% +e*(p,-p)ip))
15 the joint payolt ol the MVFPD and netwark 7 il the MVYPD does nal camy network J, taking into
account a loss af share o; of subseribers due 1o the loss of network ¢ and the gain in subscribers due
10 the lower subscription price.

1 calibsate Lhe inodel using on the assumption Lhal |4 11 0F CNBC wiewers woueld switch or
Jrop service i their MVPD dropped CNBC.™ More specifically, | assumie thar 2. 3% of CNBC
viewert who walch CNBC and do not watch Bloumberg TV, would switch or drop service it their
MY PD deapped CNBC, Using Lhe viewership shares from the Marx Repord at Table 110 1lus
implies Genge= 114 11 This produces a value lor Aqys- 0f {4 1l

For a hiypothetcal monapolisl in business aews, the alliliare fee woold wiisly;
A" N LN P p)ip) = A (™ p ot Nt @ Ny * 14 e 7t e p)p) — N (1= 5 (L4 e* (oo} E)),

where p, =p + (Ge- (Bcapct gt ogey A 181318 the adjusied ihigher) subscoption price with
maonopoly controlled business niews and pg = p — (doyect et uega VL2 ] I8 Lhe adjusted (lower)

subscription price with no busingss news.

Selling aw = 4. L aewge e 1 appn ) and agsuming Lhe hypothencal monopolist’s hargaining share
b patameler would be the same ns for CNBC, we can solve Tor the threshald value ol 5* that

would gencrate 3 least a L% increase in affiliale fees for busincss nows:
s =11 Aowee el [ 140 N pa-p )Py - (¥ Batag) ®(1 e pa-plip) Y(n e (1 e Y po-p)ip))

The lable below compares e estimated value for s* {rom this analysis with that given in my

report.”*

Table 4: Market Deflnition Switching Threshold Bagsd an a Bargaining Model™

Threshold Switch Rale

Traditional
Deinand  Bargaining SSHIP
elasticlty Mods! Tast
-2.19 2.00% 167%

™ See Marx Report at Teble 13,
™ | use the paraineter valwes iven an Tablc § of my original Report  Substitawng Coamgasl's videa profil margin el

S 11, which can be calculmied Irom its conldential data, Jeer not aubatanially changs (he result.

™ This lable ceponts (the threshald mte ol switching from an MYPD thal fabed W carmy busingss aews Programming abave

which a f} 1} price inerzase by a hypothelical monopolist of bussness pras progeamming woild be prolilable.
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88)

Asg shown in the rable abave, the threshatd Gor subsoribers who would need to swiich MVYEDs il
busipuss news Iy dropped Lhal is sugresied by the bargaining inodel is similat 1o that sugpested by
the more Iradinional SSNIF jest peeformed inmy original Repon (al Table 3).

Tlus, 1y quabilative conclusions are not atfecred. As shown in my original Report (at Table 51,
one mighl expec| switching raes of 5.%3% based oo rough caleulations derived from a camage
dispule involving the wable network Versos, which oller: sponis-orened programmng and is
owned by Comiasl, being withilrawn {rom DicecTY.  In addinen, the threshald s met iC 3
subscriber who spends a 17.6% or more of lis or her viewms tme watehing business news would

swircls or drop service ilhis or her MVPD stopped carrying any business news programining. ™

Ln summary, Lhe analysis provides an answet for the threshold on how muny subrcribers an
MVPD juust laze for (e SSNIP 1est 1o be mel, which is £4 Y lor the price-seinng modcl
and !! tt Torthe bargaming model, The Lhresholil is achieved if business news viewers
whi spend more than 18-20%% ol Lheir Lodal viewinp lime waltching business news chiose 1o cancel
their subscriptions when their MYPD drops all busimess news, Mecting Lhe Ihreshold does not
require that viewers with trivial business nows viewership switch video providers, bul rather il
requires anly that husiness nows viewers who spend approximately one-Till of their otal vicwing
line wateching business news reacl 1o the loss of 1hat programming by swilching or dropping
MYPD service.

D.1.3. Price discrimination in business news advertising

Comeasl economists Des. Gregory L. Rowslon and Michael O, Topper { Rosston and Topper)
subrmitied a report in which they dramatically mischaracierize U analysis and conclusions
conlained in tay original Repon, repeatcdly arguing that | made canclusions that L did not and dien
criticizing lhose conclusions for not being suppened by evidence. Their repan does not prowvide a
mcaningiul eontribution Lo the debale and slwonld be disregarded.

1 begin by locusing on Drs. Rosston and Topper’s comnienis as they relale 1o (he business news
markel, then provide additional evidence in suppont of a possible antirost market related to
business news advertising, and conclude by addresting sowne of Drs. Rosstom and Topper’s more
general comments,

Drs. Rosston and Topper begin by iiseharacierizing Lhe set ol networks I include 25 business
news networks, saying there are only three.” when my original Report clearly states and

* The threslold of 2% of subscnbers sorrespondy ta 8850 ol business news viewers. The top BLE% of business news

wicwers in termis J1 the share of viewing devoled to busingss news spend | T.6% or more of theit viewing tinle watching
busincas news

7 Bosston and Topmw ot parapeapl §9
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Comcast’s other econamusts Des. lsmel and Kalz recognize thar Iinclude four neiwarks:
Bloomberg TV, CNHC, CNBC World, and Fox Business Network. The selection of these
nelworks s Jetaied iy my ouginal Repont.

Drs. Hosston and Topper guale a porlion of 4 senlence from my arviginal Repon 1o imply thar |
reached the conclusion 1ha TY husiness pews adverlising is 4 relevant anhiirust market, and then
prowceed o enticize me for not carrying oul & formal SSHIP 1. Specifically, Drs. Rosslon and
Topper slale: “Prolessor Marx asserts a pumparted inacket (or "TV business news programming”
and concludes that *the atvertising side of the market for TV busioess news Drogramming is an

™™ The [ull quote from my Repart is as fallows. “The evideace tends to suppon

amtitrusl markel.
the conchusion hal (e advertising side of the mparkce for TY business news programming is an
antitrust inarket, alithough it 15 not conelusive slanding alane. 1o my opinion, Where is ainple
evidenc (o compel a review of the effec! of (e Transachion on TV business news advertising.”™
As is made clear in my Repon, 1 do aot clam w have camed vt a formal Lest lor the presence of
a relevanl antilrusl market in TV business news adverising. 1 did o do so because the data (or
such a test is, 10 my knowledge, not avulable. Dis. Rossion and Topper seemn well aware thal this
ats is nol available, even as they sax that a proper analysis would require e cxamination ol
cross-price elasticities in Uiis warket (paragraph 36) wnd (hat a SSNIP lest is criliczl wo inarkat
analysis [paragraph 58), us described in tle Proposed Revised Horizontal Merger Guislelines. In
{acl, the Guiilelines allaw the possibility of a price discrimination market,™ which as 1 show belaw
(inds support in the TV business news advetlising 1narket

Drs. Rosston and Topper eriticize a market that includes only a limiled number of setworks as, on
ils face implausibly narros, bui then rollow up by saying | should lave carried oun the analysis
required by the Guiidelnes, which explicitly adinit the passibility that a relevant markel may
consist ol only a few fimms.®

Ur=. Rosston and Topper criticize the charartenzation of e business news audience as “alfluent
adults, predominantly males™ and lhe assesament that (ew networks other than business news and
some sports nelworks (with The Goll Channel and BESPN mentioned specifically) serve a similar
demagraphic. They say that the asserhion thal [ew (Drr. Ression aud Topper say “very lew™
although e word “very” docs not appear in my Report) oiher networks reach audiences stmilar 1o
thase meached by business news networks (acmaily Drs. Rossion and Topper say that I make the

claim tor “cable news nelworks”™ not business news neiworks, funher distorting my Repor) is nol

™ Rasston and Topper al paragraph 33.
" Marx Report al pagraph 52
# Proposed Revised Coidelines =1 Secion 4.1 4

¥ The Proposed Revised Cicidelines stale that “the Agencies usually evaluaie mergers in the smallest relevant mwrkel
satislving the hypolletical wianopalist test” (Seation 4.1 1) and pravide an examples, such as Exawples * and o 10
which only two or throe prodects are ncluded o thie relevant markat.
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supported by the (scls.* Dy, Rosston and Topper’s own Exhibit 12 shows ||

Il Thus, Drs. Rosston and Topper provide suppon lor (e sane
agsessinent thar they critivize in my Heporl. ||

1]

Caonrrary (o stateinents by Dirs. Rosston and Topper, | 4o nal ¢laim that business news nelworks
have 2 uniguely male sudience, [|

1

Dws. RBosston and Topper suggest without claboralicn that il is not accwiate that CMBC and
Blacmberg TV share a large pumber of commen advenisers and thase advertisers comprise a large
porion ol Bloomberg TV advertising, Data op Bloomberyg I'V advenising contradicting Lhis

asseriion are provided in my erginal Report,

Drs. Rosswn and Topper sugges! incorrectly that 1 limit iny analysis of demographics o New
York viewers. salling oul my dala for imedian bousehold ineome, when in the same bie | provide
average houselold incoane fram a nationwide sample. Similarly, the [raction of male viewers and
viewers in diflerent age catogories fur Bloomberg TV are based on a natonwide sample. Drs.
Fosston and Topper’ s demograplie data is based on ScarboroughUSA+ Aug08-Sepl%. Jor which 1
do nol have inlornualien on sanple selecuon.

Drs. Eossion and Topper claim than the conclusion ihad business news networks arc similar 1o each
other wnd appen] (0 a umque audience 18 not supported by any evidence. First, I clearly slate in
pacagraph 80 of my Repon (a paragraph referensad by Drs. Rossion and Topper} that *“While
business news prograinining is oot the only means ol ceaching his audience. o is a particolarly
ellective medium for daing 0.

D Rowstan and Topper arpue that advertising on TV busingss news programming is not a
rclevant antitrust product market because there are many closc substitutes available for advertisers
ta reach the demographic thal views business news neiworks. First, as discussed above, 1 do not
claun 1o have reached a conclugion that Lhere is such a relevant antinis) macket dee 10 data
limitaiiaus: instead, 1 wrote hat the evidenee tendy W suppert the conclusion that the advertising
side ol the markel [or TV business news programming is an antilrust markel, Secord. as I discuss

" B asston and Topper at paregeaph 39,
" Marx Feport at paragraph 21,
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below, thire is ample evidence (hat for inany advertisors, therg are nut close substilules available

o adverlising on busingss news nelworks,

3Ty Dws. Rosswon and ‘Lopper ¢laim thar | argue Coincasl could bundle S NBC wilh adveniising on
vther nerworks at “heavily discounted prices,™ when in Taci | show 1hal Cameast can using [he
bunding of wdvenising to simullaneously increase ils prufils and disadvanlage Bloombecg TV
Ihreugh a small discount hal draws higher-valuing advertisers Lo Comcast’s nelworks S My
anal¥sis 18 consisien with the ceonomics lileralure on bundling as an entry deterrenl, whicly shows
that bundling can by used by a fimn will! inarker pawer 1o preserye that power by detenning a
prienlial enrant or reducing the impact of v oac-product rival.® Dre. Rosston and Topper are
incorrecl in saying that “therc 1s poe passibality thad Lhis ansaction would give Comeast e
imcentive or ability (o use bundling (o drive Bloaimberg TV out of the markel lor advenising. ™
As teseribed in may original Repor. bundting is alecacly used, so the slralegy is cleatly feasible, Lhe
abilily o disadvanmge CNBC s fval provides (he incewuive, and the evidence sugacsting a
possible price discrimination market in business news adventising completes the argument. Wilhin
il price diseriminalion market, Coincast’s allotmenl of wlvertising spois on Bloambeng TV, as well
as us other networks, is potentislly sulficicnl Lo harm competiuon in s market. “Thas, claims
(san any bundling would be preeompetitive and efficiency enbancing ar nol cosect,

981 Insummary, Dvs. Bosslon and Topper draiatically inischaracienz e 1he snalysis and conclusions
in my repor, Repeatedly arpuing (hat ! have made conclusions (hat 1 have not and Lthen criticizing
those conclusions Jor nol beirg supported by evidence, ()|

¥ Consequenily, the report of Drs. Rosston and Topper
should be given no weight,

993 In whal fallows, | provide adiditional evidence in suppor of a possible antitnest market related 1o

business news adverising.

10y As shownin the Heure below, CNBC’s margins are among (he highesl ol al] cabls nutworks.

Il

H Rosgston and Topper al paragraph 05,

5 Bevavse Comeist nesd not loss meney m 1l shon oan to esecule he strategy, Trs. Rosston and Toppor’s anguments
related to 1ecoupuneit are irrelesant

M6 Barry Nalehutf (2004). “Bundling o5 an Eotry Bammer,” Qe ierfy Sowemal of Economics | 39- 1T
¥ Rosston anil Topper al paragiaph &3.

|
1!
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I

10} Furhermore, as shown in the (igure below, CHBC's CPMs are amony the highest of all cable
nelworks.

I
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1l

As addilional evidence of the: distincliveness of advertsing on business news nelworks, the lgure
below shows Bloomberg TV's adverising CPMs by day part. As shawn in ihe figure, unlike
iditional programming, *prime line™ for business news alvertising is in the early inoming.

Business news adverlisers pay a premiium for advertising 1ime during the carly moming relative Lo
ailier tune periods,

-
—
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1LY

Ay Tupther cvidence, | examine advenising data available for 2 sample 0f 13 networks (A&FE, BBC
America, BRAY O, Bloownberg TY, CNBC, CNN, Discovery, ESI'N, Golf Channel, HGTY,
MNickelodenn, TRS, ‘I'LC, USA, and Yersus),” and | consider e subeet of advenisers (rom the
financial industry that adveriise an Llie business news nelwaorks CNRC and Bloomberg TV, | reler
Ly Lhese sibvertisers as financial business news advertisen. Among thase financial business news
advertisers, | examine wheier Lhey als 2dvertise on ocher netwarks. As Lhe figure below shows,
B ool financial business news adverisers devole more tlun § 11 ol their advertisiog
doilars o CNBC andfor Bloomberg T¥ (witlin 1he set of filleen netwaorks considercd}.  This
suggesls lal for mancial business news adverlisers, business news progrunming nelworks in
general and CNBC in particular represen a key source of aundiences or adverising their products

and services.

* Data provided by Bloomberg,
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[l
1]
Ay {1
11" These advenisers spent a combinad 538 5 million on CNBC and‘or Bloomberg TV
i
"
it i
Bt i
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111}

112}
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This evidence suggests e possibility of a relevat antitiust inarket in the fumm ol a price

diseriminalion markel lor adventising on business news networks by cerain [nancial wivenisers,

Funhermore, (his evidence cottradivis Dis. Rossion and Topper’s claim tha “linancial lons have

close suhsiimites for adverlising on business news cable netwaorks thut wauld frustrale any attempt

10 increase prives anlicompetitively "™

1 conclude with seme general issuey mised by Drs. Rossion and Topper.

Drs. Bosston and Topper argue that advenlisers employ & diverse array ol media Lo reach potential
costomers and that the Transacion “will not lead 10 markel power in the advertising
** They take an overly broad view of e advertising marketplace [willioul the

matkal definition anslysis that they demand ol others), including TV, print, direct ipsil, online,

matkelplace.

billbuard, arul other outlets.™ Tisey claim commenters have nol demonstrated the cxislence of
makct power 1 any plausibly delined relovanl maaker and (hal adverlisers have many ophions Lo
reach patential cusiomers.” To the contrury, (he evidence in iy original Reporr as well as
addinenal évidence gbove shows thar [nancial advenisers have limiled oplions outside of business
nuws networks for reaching theiv desired demographic. Finally | they argus the pelential lor
burliug of adveriising by Comncast is a competilive benefit of the Transaction.™ As 1 show in iny
original Repon and discuss above, Comcast can polentially use bondled adverusing to

thsadvanlage compeiilors 1o 115 alTilated networks, with negarive elficieney cunsequences.

As Drs. Rosston and Topper atlmil, “"Caacern about competition in the sale of adveniising in niche
seaments would arise il the pmpus-éd Lransaelion enbanced Comenst's ability (o increase prcey (ar
advertising ™" Huwever, they arpue (herc is ne suppuart [or a locus on niche segments bazmse
ther claim there are “many close substilutes for adverisers wo reach the audiences that interes)

v 1M}

them. Becanse ol this, they argue the concems show barm 1o competilion in inarkers such ag

=1 ¥
Rt H
* Rosssron and Topper at parmgragh 63,

* pguston and Topper at p.24d.

" Woaston and Topper, Exhibil 8, p 23,

*' Rasston and Topper at .15,

** Russton arul Topper at p.24.
* Rosston and Topper at p.2A,
"™ Dasgton.and Tapper al .28,
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business news adverbsing am withaul meril. These conclusions are rebatted by 1he evidence in

uiy original Repont and abave,

D.2. Using the values provided by Comcast for relevant parameters
implies Comcast has an incentive to foreclose Bicomberg TV

113 Inthis section | firsl discuss D5, 1smcl and Katz's mischaiacierizacion of the analysis | periomm in
my ariginal Report relaled to Comeasl’s incentive 10 deny camiage Lo Bloomberg TY. Then |
show that conlrary Lo claims by Dirs. lsrael ind Kalz. even using values provided by Comeast for
the relevant parameters, the analysis shows Conicas! bas an incenuve wo deny ciriage Lo
Bluoomberg TV,

114} Ors. lsrael and Karz depicl iy repon as identifying 2.5% a5 the detinitive number of Bloomnbery
TY viewers who would switch or drop service il 1heir MYPD no longer carricd Bloomberg TV,
This is not Lthe case, although | da offer this nnber as a potenlially helpful benchmark because it
ix Lhe exlimaled share ol CHBC viewers who would switeh i their cable provider dropped CNBC
based on he model of Crawlfond and Yurukoglu {EUU‘E-"},]”' Thal said, as [ show below, my
analysis continues 1¢ show thessholds abuve this level, implying il is profitable for Cemeaest lo
deny cammiage to Bloomberg TV, when one uses all three of the relevant parameler values provided

in the conlidenlial dyia, not just the two vsed by s, [srael and Karz,'™

113}  Drs. lsmoel and Kmz presem updaied values for use in my analysis of Comcast’s incenlive 1o deny
carriage o Blociberg TV s Tollows: MYPDPmoiil = {{ i1 per subseriber per moenth, and
CNBCAdRev = +1/12 million per month. '™ However, in recalculating the thresholds

provided by iy analysis, they [Eil 1o updats the O adjusimenlt factor 1o use the twnber for

= Gregory 5 Cruwfond and Al Yurukeeln (200), " The Wellare Effecls vf Gundhing i Mult-Chamncl Televizian
Markeis,” Working Paper, TTniversily of Warwick. The data of Crawlzid and Yokaglu do nal allow an exlimate of the
switching rate [or Blocrbers TY. Jee Marx Ropor at loainote 26 0 1he Appendia.

T Egr clunly of inlerprefation, note that actual of estirated rures thar househalds wiuhl swilch sway from Comeast Aefow
the threslwlde endicate Foreclosun: would be profifaklc az in this case the eninaied [otses o Comeast (rom dropping
Bloomberg would be less than the estimated gains 1o an inlegrated CNBC

Ag discussed in my original Repott (espectally paragraph 2 of Takle 133, my analysis of Camcast's incentive o deny
camage b Bloomberg TV is conservative in multiple respects. and st i undersiates Comcadt s incentive 1o forecloss
Rlmberg TV, Inaddition, to the extent that ihe comnplete or parhal fargelosure of Bloomberg TV would increase
CMEBLC't advcrlicing revenue from international markets, the gains 1o Cotacast associated with complelely ar pantially
foreclosing Blowrumerg TV would be even higher and 57 make such foreclosure more Lkely. Specifcally, Tong
assumes that CNBCs advertiting rev<mue Trom intemational markets is 20% of its U5, advertising revenue. rhen the
Tenger lemm threshald ralcs gf switching below which forecloture of Bloombeerg TV would be profitable woald increaws
by approsimalely 20%, Thus, incorporating this into the andlyzis makes il even mare clear that Comeast wonld find i
profitable o deny cumizge L Bleomberg TV,

(L]

Fage 35




REDACTED -- FOR PUBLIC INSFECTION

116)

117)

Comeasl provided by Dis. Israel and Katz (Feb 26, 2010, repun a1 pA2iof |} V1™ Bor the
maoment, T procead with these values, although as 1 discuss belrw, Comcast’s Jala delivers a
different number tor Comeasl’s video profit than the MVYPIRProlil mumber stared above used by
Drs. Jarael and Kalz.

As in my prignal Repory, 1 provide thresholl switching rales undey 1he assutption that Comcast's
decision making is based an a 51% share of CNBC profils a5 well as undler the assumption 1hat
Comeas!'s decision nuking is based on 100% of CNBC prolits, ™

Adusling these {liree parametens 1o uye Drs. Israel and Kaiz's proposed values, the revised
artalyars shows:

114)

118

As oudined in 1y report, focusing on business news viewers wha waich Bloomberz TV bul not
CNBC as the relevant set of viewers who might switch or Jrip service should Comeast drop
Bloomberg TV, the tiresholds rmaim sufficient]y large 1hal one would not expect Bloomberg TV
only viewers Wy drop MVPD service in theze numbers piven the oplion of continuing o walcl
subti e programming on other business news nerworks such as CNBC.

I now auddress the issue of the proper value for Comeast’s per-subscriber video profil. Concascs

} 1006
1

data show thal Comeast’s per-subsariber video profiLis | ! sa clearly the number for

" 1n ey ropont. L used a Jower publicly o+ uiluble aumber far the CEM adinziment actor (for conseryahyeness aml 50 (hal
all results would then rely on publicly availible data, although T ooled i my Tepert that Dirs, Lsraeh and Kalz's simnber
could be substitoled. Teinforcing thr exisumg reaalis).

1% crmcast will initially have a 21%; share v the proposad lotnl Yentues; howevet, a5 neted in D, letaz] and Katz's filing
of March 3, 2010, at p 26, the Joanl Yemore Agrcemenl Conttins many mechaniuus theough which Comeast can become
the sole owner of the Toint Yeniore withim seven yous of the Transactoon,
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“averape Comeast variable prolic per video subscriber™ of {{ $ 1% includes some share of
broadlvand and voice profits. 1 a subseriber choosing Lo «drop his or her video subscripuion Fraim
Comcas! wonld be compelled through oying arrangeinents, contracl provisions, [Tansachion cosis,
or ollier reasons 1z also drop his or her broadband amd voice subseriptions Irem Conscast, then
subseribors arc prosumably much less likely to drop their video subscriplicns based om the logs of
une neLwork Tor which there is a clase substilute, Thus, e envirownent in which {3 1y
an approprate value for this analysis is also one in which the analysis would have o lake into
accoun! the hasste cosis to consumers ol securing a new broadband and veice provider and so
would be likely lo deliver the resull that Camcast has the incentive w deny camiage o Bloomberg
TV.

127y Thus, the relevanl remaining question is whetlier a subscniber who could drop only his or her
video subscriplion, at a cost w Comeast ol 11 vt would have an inceniive wo do so
ollowing the loss of Bloomberg TV, while Ihe ¢loge substiuie CNBC remains available.

—_—

1241 Thus, using Comeast’s reporiedd numbers for video profit and CNBC advertising revenue, as well
a5 Comeast's reporied number tor the CPM adjusiment Jacior, the analysis shaws Lhal Coincast

hae an incenlive 1o deny carriage 1o Bloomberg TV

W,

III.‘{{ ]’
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122} Drs. 1stacl and Katz propose two other modifications to the analysis. First, they propose that the
analysis should allow he possibilily Lhal Bloomberg TY could agree to lower its affiliale [&e or
pay Comeast in arder 1o avoid being dropped. {1
+1 The notion that the Transaclion does
nol pose 4 harm e Bloomberg TV bocause even though Comesst woutd have an ineentive to drop
carriage on Bloomberg TV in order to [avor il alfiliatcd network CWNHC, Rloomberg TV could
pay Comncasl nol Lo drop 1L is counler o lhe foundalions for merger review.

1223 Second, Drs, Israc! and Kalz propose relaxing the assumption that Blopmberg TV viewers woold
swilcli Lo CNBC as the next best oplion il Bloomberg TV were no longer available, and insiead
agsuming thal %2% of Bloomberg TV viewers would swilch to CNBC, based on CHNBC s marker
share in business news."™ Making this adjustment but retaining the paramerer values as in the
lable above, the analysis conlinues 1o show Lhal Comeast has an incenlive to deny carmiage o
Bloomberg TV.

-
-

124} Dra. lsracl and Katz avgue that my analysis decs not appropriately account Tor e fact thal viewers
Lhal drop all MVPD subscriptions as a resull ol the loss ol Blopmberg TV would no longer be
available io view CNBC. Firsl, | view this elfect as minimal because I view il as unlikely thal a
subseriber who 13 a substantial CNBC vicwer would drop Lis or her MVYPLD subscriplion as a result
of losing Bloomberg TV, Itis the Bloomberg TV only viewers who 1 view a3 the most 1ikely

" Twmes Cofer, Head of U3 Digtributin, Blogmberg TV, inlerview, Apnal 12, 2010

1w They alsg suppest flber altematives an an ad hoc basis oo based on a larser news watkeat, bul | view il 23 unreasonable 1o
Think thal a business news viewers would switch in laege nurnhers 10 general news, such as Headline News or Fox Hows,
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125)

126)

127

128)

candidates o drop their MYPD subsenplions as o mesull ol losing Bloomberp 1%, Second, os
noled by Dirs_ lsrael and Kalz. my approach (e laking this clfect inle accoun! iz correct under the
ussaumption that, in the relevant tange, the percenlage chanee in CNBOC viewership alfecls e
benelils (o loreclosure in a linear Gaslion. There is no reasen 1o believe any non-hneanty involved

would be so extreme on the relevenl mnge es W mesninpdully atfect tic resabs.

Dirs. Israel and Kawz argue thal it is nol selevanl 1o consider the pessibibiy thal Comceasl’s denial of
carrtage of Bloomberg TV would result in the ¢liminativn of Bleemberg IV, As 1 argoe in my
original Report and in Seclions B and C above, (Ll is a relevanl consideration. In facl, as shown
in Section <, Dirs. lsrael and Kalz’s own analyses show (hal Comeas! engages m sirateglie
foreclosure, [avoring its affiliated nelworks and ar leas!| partially leveclesing rival networks o ils
affiliared nelwarks. As discussed in iny original Repont and in Seclion B above, ziven the
coongmicy of programming networks in peneral, and the tmpentance of Cumeast disinbulion lor
Bloomberg TV in patticular, it i relevant o consider the passibiliny thal Comensl’s denial of
cartiage of Bloomberg TY could resull in e elimination of Bloomberg TV,

The lenger-term thresholds 1 provide in my orginat Report andl above consider the possibaline 1hal
CHBC's advertising revenues would be enhanced on all syslems on which il is carried bevause of
(e eliminalion ol Bloomberg T, wilh the only loss io Comcasi being ihe loss of subscnbers
associaled wilh its initial denial of carriage 1o Blooioberg TV . Even willi any of the adjustmenis
considered above, the thresholds in this case remain sulficiently high that it is oot credible 1hal
switching rates for Bloomberg TV viewers might be above Lhesa laveals.

As described above, analysis of Comeast’s incenlive 1o deny carriage (o Blooinberpg TV sugsests
such denial ol carriage would be prolitable for Comeast, and Lthus the denial of carriage on the
mast advantageous lier or the denial ol advantageous channel position lor Bloomberg TV would
also be profilable for Comcasl.

D.3. The effects of channe! position and bundling create relevant
potential harms from the Transaction

Dirz. lerael and Kalz crilicize the resulls in nyy original Report thar are based on Tables ! and (2.
They argue that Table 11 is nol reliable becuse it does not control Tor the availabilicy (Mcaiage
rales™) of networks. However, controlling lor availabilily is exactly what &5 doncan Table 12, As
shown in Table 12, controlling for faclors like the identicy of the disribulor and the availabilicy of
Bloomberg TV and CNBC yvield qualitatively similar resalts to the unadjusted vicwershup patterms
shown in Table 11,
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129} Dirs, Istacl and Katz olfer two enlicisius ol Table 2. First, they stawe that “the coeflicient on
whelher CNBC is available in colwmn 4 implics that the avadfabifing ol CNBC reduces (he number
of hours spent watching CNRC "

of Table 12 shows that she availabilily of CNBC signilicanuly (nereases the likehhood of watching

(emphasis in oginad] Lo rexpunse, note fiest that column (3)

CHBC, as would aceard with mtutivn, amd sevond that the coetticien that Ors. Lsrzel and Kalz
iclentify from column (43 of Table 12 35 nel statistically signilicandy negative !

1300 Second, Drs. lsracl and Kaiz siate (bal “the coellicienis on whether Bloombem TY i3 available (in
colemng 3 and 4 of Professor Mary s Table 12) indicate that 1he wvailabitity of Blaomberg TV

w12 In

increases viewership of CNBU. which runs direcily couner 1o Pmfesior Mare™s claims,
makitg this crilicism, Dres. Jsracl and Katy are suggesting that my resulis ciosuld be attecled by
endogeneity effeets wherehy miividuals with a prelerence Tor business news select ina cable
programming packages thal earry business news channels, in which case the coelTicwents on the
availability ol Bloomberg TV and CNRC are likely 1o be positively biased. Soch s possble bias is
not relevant for my comelusions, however, as my cenclusions ely on the channel neighborhead
coclficicnt, The neighborhood coeflicient is unlikely 10 be biased based on the selection arguinent
raised| by Drs. [srael and Kalz because consumels are unlikely 1o choose (heir cable programnming

uier ol service baied on the relative channel location of CNBC and Bloomberg Ty M

[%1)  Table 17 in my original Repor shows (hal networks owned by major multi-network owners .end
re huve preater penetralion, even controlling for network-specific effects, such as the quality of the
netwark. [n addivien, the effect of ownership by Coineast is inereasing in the number ol petworks
ownted by Cancast. Drs. lsrael and Kate argue that harm related w the bundling ol nerworks
wauld arise only i) the sldittonal “leverage’ creared by the Comcast networks . would give
NBCU the pawer (o ‘force’ MYFPDs hal did not previously want CNBC .. and (b) carrying
CNBC led the MVPD 1o choose 1o drop Bloomberg TV."'"* To see that the dynamic leading Lo

" Iseacl and Bale ar paaeraph LA2,

""" The large siandard crror implies that o1 could not 1gject te hypothesis that the true eect of CHIC availability oo
hours por week walchyng CHBC (s s later as positive 003 4t conventional {$3%) conlidence levels.

"y rar] amd Ktz puragraph 162,

"} Dy loraed and Kats e an addilional concern in their foalnots 243 that bias on the availability cocificients could be
mancmined 10 the neiahborbood coefficlent. Although this is teoretically possible, il does not appesr 13 be bue in
prachce. T sce this, [ re-gstimale the regressions of columns (37 and () in Table 12 omitting the availability variables
In ik regieseion, e coellicient on adjacency 15 1ikely 1o e biased, bul the bias should be pesitive because the sign of
e bt dependi on 1he prodoct of (13 the sign ol the causal et of availababily and C2) the (conditional)y comelation
hetween availabiliy and neishboerhooding {William H. Chreete, Ecuromeiric Aaalvis, 3 Editinn, Prenlive Hall: Hew
Jersey, 1997, Scction 8.4.2), The cifect of availability on viewing is likely to be positive and the uneomditienal and
eomiditipnal cormelations beiween the varo availability variables and the neighborhood variable are both poritve and
sipmificanl. The revised regressions show, a5 expecied, that the noighbarhond varizhle is “ies negative” when the
availability variables are omitled, Puf Tral vaciable 5 s0l] negulive aml signilicant @ in the oginal regressions. (For
(37, the coellicient is -0.030, with Aandand eovor 015, and Tor (4] the coelMicignt 15 0.1 [ % with standard errar 00654,
This suggests thal the e effects of neighborhooding an viewing aee Iikely Do be representad by the (egrosiuns inmy
onginal Repont and arc not the spurions elfects of endogeneay bias.

M Yerae] and Kal: al paragraph 164,
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132

133)

134}

harm can arise, consider a Inulti-network owner's ability 1o wdjust atfiliae fees across channels il
owns in order W fureclose competition. Suppose a table operalor only wants w0 camry one business
news channel, and suppose Bloomberg TV is the network with the lowest affiliale fee, so il is
camicd, Now suppose Comeast gnd NBCL merge, combining CNBC wills The Goll Channel,
which attracts a somewliat deinographically similar sudicnee for Lhe purposes of some advertisers.
If The Golf Channel and CNBC ape able wr scrve Lhese advertisers, but Bloowbere TV ar other
business news propranuning netwarks are noL, then The Golf Channel and CNBC could engage in
price distrimination w impose supreompelilive rates upon such advertisers. Thus, Comeast
could orfer CNBC at a lawer alMiliae fee, underculling Bloomberg TV, because it inlernalizes
polenlizl alverising gains. The cable apetalar then chooses o cary only CNBC and drops
Bloomberg TV. Although Comcast cauld have lawered its affiliate fee on The Gaoll Channel, by
inslead doing so on CNBC. w is able 10 induce the distributor to drop Bloemberg TY.

Drs. Istac] and Kalv give the owner coetticients in Table 15 the inrerpretation of being about

a1

“anlicampelilive leverape held by diflerem owners. Instead, the cocfficients amc, ns | slale, the

“incremenlial ounber ol subscnbers reached by o nctwark above il nelwork-specilic, age-adjusied
average as a resull of being majorily vwned by a major mulli-network owner.™' '

Lastly, in the analvsis of Table 15, Dis. lsrael and Katz mistakenly aisume the ctimates {or Cox
are due Lo their parial ewnership in the Discovery Nebworks, In (act. they are due insread Lo
Con's exchanging their ownership inlerests in Discovery Metworks [or sele ownership of the
Travel Chaunel in early 200717

E. Conditions to prevent the denial by Comcast of channel
position for Bloomberg TV in a business news neighborhood
would remedy identified potential harms associated with the
Transaction

A condition requiring that Comeast align ils chiannels so that all exizting business news channels,
including Bloomberg TV, are camied on conriguous and adjacent cliannels on all ners where
IINAC is carried would remedy some of the potendial harms associzted with the Transaclion. The
tosis of such 2 condition are likely W both be small and bome in Lthe nermal cowse of business

" barmel and Katz at paragraph 186,
NE pame Repon at Table 13, paragraph 2. Related o Diey, Virae] and Katz's fnoinate 244, the oelevant 1esull bs wot that Cox

has mors leverage or that Walt Dispey o7 Wiscam hat [ leverage, bul ralher thal the channels thal Walt Dispey and
Viagom own have beneliled less ltom heving amajar multi-netwark gwner (ban channels owaed by athers,

" Coxs sale aof §5% of the Travel Channc| 1o Soapns i fate 2009 43 qutiide the tibe peeiod o' the dals wsed.
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operalions in the coming years.'® However, the condition is necessary because the direct benelit

lo Cotncast in wrms ol increased viewership of CNBC associeted with placing CNBC s rivals ina

channgl pasitien [ac (rom CNBC would be expecied o exceed the mipor reductian in Lhe user

Inendiiness of a chantel linewp associated with having netwaorks orgarmzed by genne with Lhe

exceplion of business news channels. As evidence of the importance ol channe]l posnion,

cspruinlly lor business news newworks, Multipfignne! News reponts in a 2007 anticle related

NBCL petworks reciiving “upgraded channel positions™ as pan of chanael lineup changes by

Time Wamer Cable in Iour New York City boroughs that: "Sources Familiar willy llie inoves

indicale that NBCIJ paid up to *several million dollars' for the enhanced chapnel positioning and

to cnsute separalion on the dial for Fox Business Notwaork from CNBC.™'"

[33)  [rs. Israel and Kalz argue I provide ng evidence or analysis W indicale thal the gam to CNBC
itommn keeping Bloowbere TV out ol s CMBL neighborload would oulweizh the benelits from o
legs viewer-[ricndly channel lineup. To the comrary, Table |2 in my vriginal Repon quaniifics the
significant negarive eflects on CNBC vicwership fom proximaty 1o Bloomberg TV, 1n contrast,
ane would expect that essentially all of 1he benefits frow a viewer-Hendly channel lineup could
be obiained by arranging all the chaunels excepl Bloomberg TV aceonding (g genre. Excluding
Bloomperg TV from a business news neighborhood would be at minimal cosi. bac waould benelit
Comcast’s affiliaed network CNHC,

136) To gel a better understand ing ol the frequency of chiannel rearangemenl, 1 wse 2007 and 2010
TMS Data to analyze the Mrequeacy with which Comeast changes e channel positions of the
channels in ics hnevps."™ 1 idemify headends that were owned by Comeast it boll 2007 and 2010,
[ refer wo (hese as the "Comeast headends in he sample.” T start with the list of comen basic cable
nctworks [rom SNL Kapan (75 networks)'?! and identily thoye netwaorks in both the 2007 and
2010 channel hineups. 1 consider only channel positions tar Conteast headends in the sample
where one of e curment basic cable nelworks 15 in 1wl chaupel poswwon in both 2007 and 2010, [
riler wo these as Lhe Comeast chawnel posilions m the sample. For the Comeast channel positions
in the sample, 5.9% ol (hose channel positions conlain dilferen basic cable networks in 2007 and
2010.'* In addition, 69 6% of Comeasl headends show a ehanoe in the lacation of at least one

"™ ax discwesed in ey original Repor! al paragiaphs 94 and 57, the dustry trend is oward charmed yrganizaon by genee,

" bt s daeoewe. ol lehanne) comdanticle! 130309-NBCU Nets_Dial Up In New Yok City php (gocessed August 12,
2010

U] maich eahle headends belveen the 2007 aud 2000 TME dals aging commpnity names. | was able 12 malch
approinately hall of Comeast’s headends. The TS dada for 2007 and 20 10 ke drwn leom diflercn| dalahares with
dilferent headend identiliers, making o Moyl 1o match all headends. However, T do hol expect there ts any pamicular
sclection issue that woruld unspeade e andl s

2 anL Kagan's Economics of Basic Uable Metworks, 3004,

2 Thers arc 11763 tolak matched channel posalicond on the sample, (hat 38, thets are 31 762 channe! positions (b malebod
Comeast headends (pwned by Cemenst e boith 2007 amd 2010 for whieh the netwaorks in thal channe] postion in 2007
and 2010 are both current netwrrhs lizted by SHL Ka2an a¢ 4 basic cable network. Ol these, 1EES hed dilTenent
netwolks in 2007 and 2010,
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basic cable network.'™ For 12.4% of Comcas! headends in Uie sample, Bloomberg TV was
carried in both 2007 and 2010, bul was cartied in a diffvrenl chonne] position, For comparizou,
CNBC was nol in the same chanoel position for 5.1% ol Comeast headends in the sample, FEPN
was not in the same channel position for 3.0% of Comeast heademds in the sample, and MTY was

uot in the game channel pogition for 3.1% of Comeast headends in the sampte.

Based on a limited number of nalural expetiments, 1 [ind o evidenee that channe] reamangement
lias any lasting effect on subseribership. [ was provided by allomeys lor Bloomnbers with eight
exarmples ol major one-day channel rearrangerments on Comeast systems during the period {or
which I have data. For five of these, 1 had observalions on subscribership in (he dala. As shown
in the table below  in Iour ol these cases the chaunel lineup chanpe did not result in any
stalistically significanl change in cable subscribers. In the final case, there was 4 siatislically
sipnilicant decrease in che periad following the channel lincup change, but in the next lime period.
there was o statislically signilivanl inerease in subscribers relative o e benehmark period belom:
the channel lineup change. Thus, decreases in the penod following the ¢hannel lineup change
were more than made up lar in the next ume penod. For satel)ite subscribers, there was no
slatistically significant change in any of the locatans escepl Houslon, whele there was a
slatisticall¥ significan! decrease in sarelhice subseribers.

Table B: Change in Cabla Subscribarahip Follawing Channel Lineup Changes

Subscriber Change in

Date ol Time Period Following
Channel Channe! Lineup
Location Lineup Change Change
Pzalm Beach County and Treazure Coast, FL 16-Jan-07 -
Houslon, TX 16-0Oct-07 -
alhuguerque, MK 27-Aug-05
Richmond and Henrico County, VA 30-Jul-05 -
Dallas, including Garland, Sunnyvale, TX 22-5ep-04 J"

“-*indicales ng statistically significant increase or decrease

*J " Indicales a temporary statistically signifleant decrease fallowed by a statistically
signifllcant increase {relalive to the base periad} in Lhe next perlod

Source: MBI Dala

" Weighting the Tesults by househalds. | oblain similar results. Maiching headends with population dars resulicd m 31

Lamease headends being dropped [rom the sample. In this iraneated sawple, the perceitage of clumne] pomnens thar
Aanged o5 6 0, arul 68, 1% of al] Comeast headinds inthe sample had at least 1 clange in chaome| pesitic.
Weighiong channel positions v a given headend by the wumber of bouseholds served by that headend. £ 2% al channel
postions changed, and Jor 79.1% of liouselold-weighted heademds, thers was at least ong change m vhanneg] position,
Thews, weighting by houscholds indicates thal a greeater share of Gorraast headenals chanped at least one channe] posilion
tha e in the unweighicd analysis,
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138}

139)

1400

F. The Transaction creates potential harms related to online
distribution

Comeast noles Lhal commenters have criicized T Everswhere and Comeas's Faneas Xinicy
TV on a variety ol grounds, including thal these inmnatives resinct online distcihution of
progeamnining, constitule collusion. and provent the emergence of poteniial ovir-1he-tap
competitors, '™

Comcast argues Llial banns relaled 1o avthenticsed cunient initatives are not specific o the
Transactiomn, “execpl perhaps w Tacilitate and expand (he onling disuibution of MBCU conlent by
Comeast and other MYPDs. "™ However, 1his is nol credible becanse, as [ deseribe in my criginal
Report, the Transaction is Lkely o acceleraie curment movements Wwwands making cenain online
content available anly (o MYPD subscribers [or (wo reasons.  First, Lthe Transaciion brings under
Comeast’s indluence MBCLU's on-line video lub Hule, which currently contmls ingsl of the
professioually produced marerial being 1inade available on the liernet, and which provides a
viable aption far programmers © provide uprestricter aceess t their programming.' > Second, the
Trinsaction allaws Comeast 1o add NBCU s high-value video conlenl (o its existing subscription-
only aferings at Fancast XFINITY TV and to other subseription-gnly siles cnvisioned as pan ol
the TV Fverywhene initiative. Comeasl’s incenlive Lo limit online distribution ol NECU
programming o limiwd-aeeess siles is likely Lo be intensified by e network effecis (hal the
presence ol NBUU s programming would likely generale.

Commcast argues tha “Aothentication, however, cnables srore conlent W be available onling than
wauld pihenwise be ceanomically Teasible, ™ (emphasis in original} using the 2010 Vancouver
Clympics as an example, despite the fact (hat NBCU's resirictions on access Lo ils onling
Clympics coverage were raied as a concemn by Senator Herb Kohl, Chairman of the Senale
Subcommiltee on Antitresl, Cempelition Policy, and Consumer Rigls.,'™ Having more content
available wr & restitcied &l ol MY PO subscribers, while less content is availahle without
authentication is not cleatly “pro-consumer, pro-compelilive, and nonexclusive”™ as Comeasl
argues. '™ Furthennore, Comeast’s ccomomisls angwe thal online video is curtently complementary
(o traditional lelevision viewing and MYPD scrvices,'™ which suggests Comeast would benelit
from increased demand for MVPD services il there wore less mostoigtive onling distnbution.

' Qpposilion al pp 204-205
13 Opposiiion al 1,203,

Matx Repott at paragraph 109,

Y7 (ppostlicn al p. 204,

" Y darx Report at paragraph 115,
1% Dpposition a p, 208,

% Tarael and Kalz at Section VILA.
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141)

143

144)

Comgase argues thal suggesnaons inny oniginal Beport that the TV Cverywlhen mitiative may b
propetly vigwed as collusive lack ment. As staled in Judge Richand osner’s buok Antitrmss Lo,
“[n some cases, however, (L uay be possible 1o demonsirale tirouglh econainic 2vidence the

existence of collusive prging ovin though ng overl acts of callusion are deiecled. Tudge
Posner then Lists L4 relevanl tvpes al’ economnis evidence '’ where number 14 (s “exelusionary
praclices™ “IT exclusionary praclices are commitied in a market with more than one sigairicant
I therelore. 11is is an indicarion 1hal the markel is cenelized. ... Whal 18 novel is the
suggzeshion thal the existence ol a vang) might be inlemrd from prout of exclusionary prachices
phas e facl that the markel was s monopolized by a single linn w12

The TY Everywhere pninciples are unlikely 10 be something Uiat could be iimplementcd prilitably
by a single MVPD because partivipaling progrmnmers would then have 1o limil the online
dizinbulion of their content 10 only e subsciibers Lo thal single MVPDL A conunon apreemnent by
the T¥ Everywhere pnnciples by major MYPDe could allow panicipating programmers i reach
sulficiently many consumers thal il is in Their inleresl W pericipale ralher than risk being
Jisadvantaged in comage lerms with those MVPDx. Thus, it remains a relevanl queslion, as posed
n my original Repon, whelber compennon avthorines would be concemed if a (hypothetical)
moenenelist MYPD in the TS, market impuosed the restdeions ononeline disiribulion embodied

by 1he I'V Everywhere principles.'™

Ax slaleal o my vriginal Repen, conerms aboul anticompelilive effects resuling froin resincling
online disiribulion ore most compelling for news and niformation pmpramming, ncluding
husiness news programming. ™ Such concemns arv casily resulvedl by prohibiting the use by
Comeast of restretions, hmilelens., ur disincenlives relaled Io the disiribution ol news and
informalien pregramming en olber pluforms. incloding he Intemel, and prohibiting Comeast
[ronn diminmishing or degrading the quabiny of sigaal delivery for nows and information
programrming, including business news, on any ol 115 conlenl-disinbuion platfomms withoul e
consenl of the programmer.”™

. Conclusion

In conclusion, the arguments by Comeast and jls cconppmiats that Comeast woull have no ability
or incentive o pursug anli-compelitive loreclosure siralegies. either partial of complele, apains!

' Richard A. Powner (2001, Amvitrast Eaw, Secomd Taltea, Universaly of Chicagls Fress, ol p 10

Pasner (20013 at pp.T9=573.

1% Posner (20017 at p.%3. Emphasis in the original,

Marx Reporl ol paragraph | 7.

"5 Marx Repar ai parapraph 1210,
" xjarx Heport at paragraph 120,

Paqer 45




REDACTED -- FOR PUBLIC INSFECTIGN

Bloomberg TV in the ¢vent of the ¢losing of the proposed menger canin nunercus enors and
unsubsiantialed claims. As my analysis of these nepors has made cleae, far from updermining my
carlier conelosions regarding the signiticant threats of compelilive barmy, paricularly related o
T¥ business news programming, Lhese reperls and declaralions remiloce those comclusions.

Page 46




