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OVERVIEW AND SUMMARY

Nolhing in the 600-page Opposition recenlly filed 1o defend Coincast’s proposed
takeover of NBCU meamugfully addresses the Lhree key concerns raised by DIRECTY
and athers: thal the proposed Iransaclion wonld (1) enable Comeast ta exploil an “online
loophole™ for critical contenr delivered via non-traditional platforms (such as the
Internet), (2) enable Comcast Lo impose large price increases for broadeasl and unlional
network progranuning, and (1) not generale sufficient public intereal benefils to oflsel
lhese anlicompeltitive elfectn. Indeed, Applicanls’ apposition priinasnly redts on the
counlerinniitive preinise thal Comcast — an enlity thal stif/ refuses o seil Philadelphia
sporis programming ta its salellile rivals after Uie Commission revoked its basis lor
wilhholding — will nol use programming assels 1o disadvaniege 1ts rivals if given the
chance 1o do s0. DIRECTYV conlinues to believe thal, on balance, grant of the peading
applications wauld serve Lhe public inlerest only if procompetitive salepuards are
imposed as a conditivn af approval.

The Transaction Would Enable Comcast to Exploit an Onfine Loophole,
DIRECTYV demonstrated thal this transaciioo wonld give Comeesl the 1oals o exploil an
“online loophole,” under which Comncast conld migrate NBCU programming [0 the
Intemel or Lo mobile or on-demand platforms, where Cowncast ¢could then deny il 1o
competitors or restrict access for consumers. Comcast need not inigrale entire channels
10 make snch a stralegy work. Rather, Comncast could:

+ supply itsell NBCU content in HD or 3D formal but make it available 1o rivalg

only in SI formac;
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«  make onlime NBCLI content sveilablz ta its own systems in an earlicr window
than it would be available 10 comipetitors;

» piovide onlme NBCU programnying to ils own sysiems 8L a high thronghput
rale consisient with high-quality sireammg videa while offenng coinpelilors
tie saine content al slower speeds that conld result in a less setisfying
CONSUINET exXperience,

« provide competilors with conient ol dilferent length, comprising [ewer 1otal
hours. aor wilh fewer advertising availabililies; or

» favor any conlent aggregalion sile in which it has (or acquires) an interest over
sites alfiliated wilh other MVPDs.

These are the kinds of advanced, valve-added services (hat MVPDs are increasingly
using to distinguish their services froin competitors.

Applicanis essentally ignore this concem, suggesling perfunctorily thal Comeasi

wonld never engage in such conduct. Yel as Applicants admit, |}

j1. Moreaver, Comeast’s interna) documents

confim §!

1. Consistent will: thal conclusion,

Comcast’s internal documents conlirnm that { |
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Comcast also suggesis that any condilion to rermedy 1lie ouline loopliele would be
unworkable and not transaction-specific. Yet the remedies proposed by DIRECTV are
designed to be as minimally ntrusive as possible cansistenl with the purposes ot the
program access rules. These remedies simply call for [air access to the sanie conlent al
the same quality, the same speed, and (he samie time a5 Comeaal makes it uvarlable to
iself. They are not generalized obligutians applicable to ell aspects of Conicast's
broadband operalions, but are limiled to the specific aspecti of those operations affected
by its verticul integration with NBCU,

The Transaction Wouid Permit Camcast to Raise Prives for NBCU
Programming. DIRECTY and others presented voluminous ecanemic and other
evidence (hal Lhe proposed itansaction would enable Comcast to raise the prices paid by
is MVPD rivals for NBCU programming. Applicents now present ay array of reasons
why the Commisdion should believe Comcasl wor 't rase prices. None are persuasive.
Indeed, the Commisgion has cousidered and rejecicd several of Applicants’ primary
arguments i1 prior proceedings.

» Applicanis repeatedly invoke [iduciary duties owed by Comcasl to its minority
partner |GE) a3 a check on poiential nse of NBCU programming lor
anticompetitive ends. The Commission Las repratedly rejected this argument,
Moregver, Applicanis [ail o ackaowledge {much less explam) why Caoincasl has
been able to withhold the Philadelphia regionul sports network from MVYFPD rivals

(or over a decade even though if had significant minority pariners in that entity.

iii
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In any event, Comcas! will ke 100% ownership of NBCU in the future, at which
point no fidociary constraint would even arguably apply.
Applicanis also coniinue o asserl that NBC i3 not "“must have programming,
even Wough the Commission has previously found Lhat broadeast network content
confers market pawer, This argument, too, ignores Comcast’s recent deal with
CBS. which demonstrates the value that Comcast ascribes to network
programmuniug. It also ipnores Applicatits’ internal documenis and itz own expert’s
prior leshimony, which make plain that {{

i
Applicants attelupt Lo use Comenst's purported savings from the eliminatiou ol
double marginalization (o “swamp” Lhe cosl increases it would impose an MVPD
rivals. In olher words, Applicanls argue thal il is acceprable for Comeasl [o raige
the prices paid by ns rivals’ snbscrbers so long as il. might also lower the prices
paid by its own subacribera. This could not serve the public interest. Even were
the Commission 10 aeccepl such a proposition. moreover, Comcast has nowhere
demonstrated thal il would actually lower prices.

Applicants' economic arguments also fhil 1o address concenis about price

increases. DIRECTV s economisl, Prof. Kevm Murphy, has shown Liow a suandard

economic model predicms thal the proposed trmansaction would significantly increase 1ne

prices other MVPDs pay for NBCL programuning. Applicants’ critique of that inodel are

flawed — and iu fact direcily contradicl their owi expert’s use of this very model for

much 1he same purpose in a recent repen 1o the Commission. They also caticize Prol.

iv
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Murphy’s particular implementation of the modef, hut these arguinents conflict with (he
empirical evidence and Applicanis’ own inlernal docurnents and public slarements, Even
adjustmg his auglysis in NBCU's favor, as Apphcants suggest. would noi change Prol.
Murpliy's canclusion that, as a result of market forces, Wie proposed merger generares
incenlives tor Comease o cliarge its MVPD competitars substantially higher prices for
NBCU programming,

The Transaction Would Not Reswli in Cognizable Public Interest Berefirs, As
for alleged public mlerest benefils. Applicanis argue their proposed “volunlary
comunitments” should count simply because Applicauts propose (o make thern bindimng.
Bul this assertion miscotiweives the nature ol a “mansactian specilic” benefii that is
copmizable under the Commiigion’s analysis. The Commission recognizes only public
moierest benelils “thal would not be achievable bul lor lhe proposed merger.” Many of
Applicanls’ commitmenls and claimed benefits — from Comunon Sense Media
deploymenl 10 increased Spanish-langnage programsmiug o foster VOD deplovinenl to
investment in NBCU programming — either are already occurring without this
uansaction or would likely do 0. Tn addilion, Applicants nowhere argne ihat Lhe largeled
conditions proposed by DIRECTV would prevent them [rom realizing any ot these

purpaorted beneMms.

In sum, noihing submited iy the 600 pages of Applicants’ Opposition retules
DIRECTYV s basic point. Becanse the hamis arising [rom the proposed transaction s0

clearly ourweigh any benefits it conld be expecied io create, lie Coimmassion can only
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graut ihe pending applications by impesing Lhe targeted, procompetitive conditions set

tarth in Exhibii. C hereto.
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Traosler Control of Licensees }
—_ ]
REPLY OF DIRECTYV, INC.
INTRODUCTION

In its iuitial Comments,' DIRECTV, Toc. (“DIRECTV'") demonstraied that the
acquisition of NBC Univemal, Inc. (“"NBCU") by Coincast Corparation (**Comcast™), the
nalion’s largest cable operator and largest Internet service provider {“ISP™), fromn Genenal
Electric Company (“GE”, and logether with Comcasl and NBCU, “Applicants™) would,
on balance, serve the public interest only if certaun procompetilive safeguards are
imposed as a condifian of approvel. Specifically, DIRECTV argued that conditions
shiould be imposed w ensure fair access ta |bree types of programming under Comeati's

contral — oniine content, broadcast slatiops, end nalional networks — consistent with

! fee Comments of DIRECTY, Inc., MB Dockel No. 10-36 (iiled Junz 21, 2010) (“DIRECTY
{Commenls™'}).
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requirements imposed on regional spors netwark (“RSN) programiming under
Comeast’s contrel. In support of ils arguments, DIRECTV subinitted an economic
analysis in which Prof. Kevia Murphy demonstrated how, based on staudard economic
priocipies, ihe proposed transaction would result in significaut mcreases in the prices paid
lor NBCU content by Comcesi’s muliichannel video prograinmiug disiributor (“MYPD™)
rivals.* DIRECTYV also propased specific amendmenis to the arbitratiou regime imposed
by the Commisston in similar sitaations, ia order 1o make Wi process a more streamlined
and attracrive option for MVPDs in need of redsess.” Lastly, DIRECTV showed that the
public interest henefils claimed by Applicants are nowhere near sufficient to offset the
harins erising from the proposed transaction.

In their Opposition, Applicanty ¢onlinue to mainlain that no unloward effects
should be expected from (lis combination.* As discussed below, each of Applicants’
arguments is deeply flaowed. Before discussing (he substance of Applicanis’ objeclions,
however, it is worth poting n recenl development. Earlier (his year, the Commission put
in place a mechanism through which MVPDs could gain access to ceble-affiliated

programming that had previously escaped regulation under e program eccess rules

! See Xevin M. Murphy, Econemic Analysis of the Impact of the Proposed Comeast/ NBCU Transaction
on the Cour fo MYPDe of Cibiafning Access o NBCU Programming {Tune 21, 2010) {adached ag
Exhibit A 1o DIRECTY Comments) {“Murphy Repon .

3 See DIRECTY Comments al 46-51.
The Oppagilion {including appendices) tolals more than 400 pages. DIRECTY belisves it woold be

hener for all concemed — including the Commuseion — at 1o attemp! 1o respond o every argument
and ¢laim raized in these nimerials. In doing s, il doss not conceds any point through silence,
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hecanse it was delivered by terrestrial means.” The Commissiou based i decision on a
ten-year record of amicompetitive effects resnlting from such withholding — primarily
involving Comcast's denial of Comncast SporisNet Philadelphia ("CSN-Philly”) 10 DBS
rivals.® As soon as these new rules became effeclive, DIRECTV renewed its request thal
Comcasl offer CSN-Philly for carviage on non-discriminaiory lerms and condilions.” By
letter dated Angust 2, 201, Comcast once again refused to offer CSN-Philly to
DIRECTV.? Although Comcast later indicaled that it woutld be willing to discuss
carriage of CSN-P hilly witly DIRECTYV, it has nol inade an offer for such carriage.”
Moreover, Comeast has indicated on several prior occasion® that aa soch olfer
will be fonhcoming unlgss DIRECTV voluntarily gives up ils legal, exclosive nghis wo
oul-af-inarket NFL football pames — an offer that does nol conslitule a genuine basijs for
negolialion, much less an offer ou non-discriminatory tenns and ¢onditions, as the law
requires.'’ Indeed, the Opposition all but asserts that Comeas! acquired ils interest in
CSN-Philly and dewed Lhal prograinming 1o DIRECTY 1 order to gain ieverage to break

DIRECTV’s exclusive camage of e NFL Suoday Tickel,'' an agreement berween

5 Sew Revivw of the Comrmission’s Program Acuest Rufes and Examination of ‘Program Tying
Arrangerments, Firsl Repor and Order, 25 FOC Red, 746 (2000) (" Terreririal Lonphale Ordar™),

b Seeld.TY23-3%

? See Declaration of Daniel Hartman, 1 4 (atached as Exhibit B).

v s
7N Y
L |

"' See Comcast Corp, General Electric Co, and NBC Universal, Inc., Opposilion w Petidons 1 Deny and
Response 10 Commena at 119, MB Docket No. 10-56 (Aled July 31, 2010) (“The Oppaosition”) {noling
that Comcast 15 oo 7ecotd saying that it will make CSN-Philadelphia available as soon as DIRECTV
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DIRECTY and eu unaftiliated sporis league that, unlike Comeast’s conduct, was
contemplated by Congress and specifically approved by the Commission. '

As aresult, DIRECTY will now have to go through the process of filing and
proseciting a formal complaint which Comeast can be expecled to conlest vigorously.
Belore that proceeding reaclies its conclusion, basebal] season will be over, and
basketball and hiockey season will be well under way, Meanwhile, delay will conlinue o
work m Comcast’s [avor, even a8 it denies Philadelplia sports (and freedom of choice
among MYTPDes.

I, as Applicants have asserted, “past is prologue,”’ one can only imagine how
Coincast would ure 1ts control over NBCU programming as leverage against DIRECTY

i future uegotintions.'* As discussed below. noae af the arguments nade in the

relinguishes NFL Sunday Tickel, and asserting that this indicates “' Corneast’s overall objective 1o
bergain wilh DirzcTY™. DIRECTY began camiage of NFL Sunday Twkel i 1995, and Comeast
lauwnched CSM-Philadelphia in 1997

See 47 UL.5.C. § 543(c) (probiting cerisin actions by cahle operalors and afhluated prograinmers, bt
nol other MVYPDs); Gemeral Mofors Corp., Hughes Electromics Corp. and The News Corpuration Lid,
Memorandum and Opinipn and Order, |9 FUC Bed. 475 (2004 (“News Hughes™), Appendix F,
Section IL (“DirecTV may cantinue 1o compete [or programming that is lawfully ofered on an
exclusive bazis by an unaffilialed pragram righrs holder (e g, NFL Sunday Ticket)™).

Comcast Carp., General Elestric Co., and NBC Universal, toe., Applications end Public Interest
Smtement; Description of Trenssclions, Public Interest Showing, and Relared Deiponsuations al 6, 55
ifiled March 5, 2010} {“Apptication').

1% oo M. Reynolds, “NFL Scores Witli 34 Billion DirecTV Sunday Tickel Exlensian, ™ MULTICHANNEL
NEWS [Mar. 23 200%) {available at hrrp:/www minllichannel com/anicle/ 190542+
WEL_5%cores With_d4 Billion_DirecTY _Sunday_Ticket Fxtension.php). Applicanls alsa asser that
“product differentiation is a legiimate and appropdate method of competitien,” whether achieved by
contact of by vertical integeation. Oppositon al 139, They neglect 1o mention thal Congress and the
{Cammission have specifically feund that product differentiation through exclurive agresments
presumptively 12 zof appropriale where i resules from vertical integration with a cable operator. See
47 10.5.C. § 548, 47 CER. § 76.1002{b)i4). Unlike Camcast, which owns both the RSN and two of
the three profezsional teams it carnes, DIRECTY has no interest i the NFL and nust pesiodically
compele with gther distribulgrs — incloding Comeast — For the nghts « NFL Sunday Ticket.
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Opposition allay the concerns DIRECTY has presepled based on rigorous economic and
legal analysis Ba well as Comcast’s own pasl conduct.

DISCUSSION
I.  APPLICANTS FAIL TO ADDRESS THE *ONLINE LOOPHOLE.”

In ils Comments, DIRECTV noled that the Commission’s program access rules
do not clearly cover *non-linear” conlent delivered over lacilitied other than those ased
by traditional MY PDs, and argued that Comcasi could vse NBCU prograinming Lo
exploil the resulting “enluie lagphole™ by denying {or raising Lhe price of) such non-
linear programming to MVPD rivals."® Indeed, Corncast’s internal doctumeats show tliat
DIRECTV's concems are well placed. documenting {4

1. 15

Aliliougl the Opposition discusses some is5ues Telated to online programming ai
Jength,'” i1 addresses DIRECTY's concem only briefly. While Applicants atiemnpl to
dismiss concerns about tie gnline loophole as “implausible.” their bases for doing 50 do

not withstand scrutiny,’® For exanple, Applicants argue that NBCU {{

¥ g DIRECTY Commemns at 28.30.
1t o 25.COM-348; |7-COM-TIN96, 1 7-COM-T0783; 17-00M-B3640.

With regpeci b online issues, the Dpposition focuses primenly upon Colncet’s incenlives with texpect
o emerging online video distnbulors. See eg. Opposidon al 181-8%.

4 §ez Opposition al 161-62.
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]} and has agreed with NBC affiliate siations not to move
certain major sporling evenls from the NBC broadcas) nerwork.

Yet Comcast peed not inigrate entive NBCU clhiannels or margnee events
wholesalz to new distrihulion cuilets in order to gain a sipgnificant advanlage over oval
MWPDs. As Applicants admit, §

1.7
Moreover, 1] Applicants are 10 be believed, restnctions on anline distribution could be
relatively short-lived. a3 (he proposed ransaction will purportedly give NECU ihe
incentive to acqguire additienal rights from content providers to enable innovative
distribuiion models going forward.*

Applicants further contend (hat moving programming online “wonld prove an
entirely self-defealing inaneuver” as )1l would force Coincast’s cable custolners o “view
sweaming live sports programming in a sub-optiinal manner ™' However, Comeast’s

internal documents reveal that {{

¥ Ser id a1 198; Mark [sracl & Michael L. Katr, Economic Anatyiis of the Proposed Comcast-NBOL-
E Trangaclion at 33 (July 20, 2010), anached fis Opposilion as Exribil 2 (“KatzTsmel Opposition
Repon™).

2 Sew Opposilion ar 25-26. Indesd, i is worlh noling that Applicants® agreemeni withl NBC afliliates
reslricis migration of cerinin events W which NBCU holds righls 85 of June 3. 2010 f4 ar 162, Thus,

rights acquired onee ilie joint vennee is formed — mecludmg Clympic dghta thal wil] scan be available
— would not be covened by Lhis resbiction,

Ut al 182

2R COM-697.
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it
wilhheld [rom competing MYPDs, could give Comcast a distinct advaniage in attraciing
and retaining subscribers. The confluence ol all these faclors detnonsirales that (he
Commission cannot simply ignore the online loophole.

Applicants also asseri thal condibons proposed to address (hese concemE are
unworkable, arguing in a single loomole thal Commission inlervenlion io such a nescent
industry i3 unwise and would “raise extremely complex issues involving a wide range of
stakeholders. ™ Yet the list of issues imagined by Applicants arises from Just two
quedtions: (1) wbo may iuvoke (he regolatory protections, and (2} what content is
covered.

Such issues do not arise under (he conditians proposed hy DIRECTV ¥ Firsrt, the
conditions ¢ould be invoked only by MYPDs — a category defined as those entitics the
Commission deems eligible to invoke the exigting program access rules, who would also
be responeible for complying with other regulations generally applicable to MYPDs
{such as rlosed caplioning, emergency alerts, eic.). Second, Comcast would be neither
[orced w plare content online nor required to do so. Tt wonld have total contrl over
whal content to deliver gver each rype of distribntion nelwork (e.g., Intemet, mobile,
YOD, eic.). Butonce that choice is made, Comceast wonld be required io make ihat
conlent available to other MVYPDs and/or their subscribers on Lhe samie platformis} and

oo ono-discriniinatory tenns and conditions. 1f, as Applicants assert, NBCU has the

Oppasition al 14 n. 698,

M Ser DIRECTY Comments al 35.
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meeniive lo seek the widest possible distribution of it content,” such a requirement
wonld merely remforce that incenlive.

Oversll, the condilions proposed by DIRECTV simply call for fair access to the
same conlent et the same quality, the same speed, and the same tiine as Comcast inakes it
available 1o itself. Yt these proposed conditious wounld apply in a vanety of situalions
thet are {or soon will become} criticel o an MVPD’s ability to compete. For example,
Comcast could not:

= sopply ilself NBCU content in HD or 3D fonnat but make il evailable to rivals
ouly ju SD format;™

« make online NBCU counlent available 10 ils own systems in an earlier window
than :1 would be available io competilors;

» pravide online NBCU programming ta ils own syslems ai a high thronghpal
rale consislent with high-quality streaming video while offering competitomns
the same content al slower speeds that could resull in a less satisfying
CONSUINET EXPerience;

» provide compeiilors with content of dilferent length, comprising lewer total
hours, or with fewer advertising availabililies; or

» favor any contenl aggregation site in which it has {or acquires) an inlerest over

sites affilialed with other MYPDs.

% See Opposition al 23-29, 66-67.
%  The Counmission has recenlly recognized Lhal an SI» version of progrannning is nol an acceplable
subshituie [or NDADAYOD, and thos each must be treated ag a distinet service for purpozes of the
propram access mles. See Tervestria! Loophofe Order, M 5455 & n.219.
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The conditions proposed by DIRECTV are designed 1o be as inininally intrusive
a5 possible consislent wilh the purposes of the program eccess statute aud rules. They are
not generalized obligalions applicable to all aspecis of Comcasl’s broadband operations,
but are limited Lo those specific aspects of Uiese operaticns alfected by its vertical
integralion with NBCU. They liml the protecied parties to MYPDs. They apply only to
progranuning, and more specifically to only thul programming which Comeast
valuntarily decides lo distribute by allernalive means. It is hard 1o see how such namowly
leilored conditions largeted Lo the vertical nature of this transaction could inpede any
legitimaie online initiative Applicants may have in mind.

II. THEPROPOSED TRANSACTION WILL LEAD TO HIGHER PRICES FOR BROADCAST
AND NATIONAL PROGRAMMING,

DIRECTV and others demonstraled in inilial connnents thal the proposed
transzction will allow Comcast to increase the prices paid for NBCU programming by
Comvasr’s rivals. In response o the significanl 1ssues raised by DIRECTV and other
commenters, Applicants (1) continue Lo place critical reliance upon assertions that the
Commission has considered in previous fransactions and authontatively rejecled; (2)
attack DIRECTV s econoinic aualysis; and (3) suggest thal any concerns could not apply

to natioual programming. Applicanls are wroug ou all counis.
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A. Applicants Cantinne ta Rely Upon Arguments Previonsly Rejected By The
Commission,

1. The Commisslon Has Rejected Fidneiary Duty As a Sofficient Check
Agaiust (he Anticompetitive Incentives Crealed hy Vertical
Imtegration.

In their initial Appilication, Applicants and their experts assered thal Aiduciary
dnies owed by Comcasl to the NBCU joinl venture would prevent anlicompetitive
behavior.?” This asserfion cannal bear (e weighl Applicanis place vponil. As
DIRECTYV poinied out, the Commission has considered and rejecled 1lie argumient (hat
“corporale govemance, corporule law or securities laws in general may be relied upon lo
adequalely prolect MYPD and video programming competitars fram patenrial anti-
compelitive vertica! [oreclosure behavior on Lhe part af Applicants. [n thar transaciion
(and olhers), Lhe Cominission concluded 1hat applicants cauld harm rivals cansistent with
their fiduciary dnties 1o 2 nimber of ways, including a unifonn price increase or by
making side payments lo the minority inlerest holders as cownpensation.”® Boih of (hese
smategies would be available to Comcast wilh respect to NBCU.L

Rather than recagnize the Commission’s prior conclusion, Apphicants now argue
even more stridently thal fidociary duties wonld he sufficient lo address concerns about
polential anticampetitive canducl. For example, Applicants argue thal olficers and

directars ot the joint venture “wonld violale these [fiduciary] dulies if they made business

decisions that intentioually sacrificed joinl veuture profits in arder Lo increase Comcast’s

' Sep DIRECTY Comments at 44 (discussing Applicants™ corporate control asserions),

® 14 al ) 83-84. See aiso Murphy Repon g1 2] 9 76 Idisenssing side paymients).
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MVPD profits — a3 any fareclosure stralegy necessarily would do.”™® Similarly,
Katz/Israel aisert that GE's ability 1o euforee Gduciary duties “would prevent NBCU
from withholding access lo — or caising the prices of — NBCU programmiug iu order to

1,”** and that GE has stroug jucentives ta ensure that the joint venture

benefit Comceas
“does nol engage in costly foreclosure strategies, regardless of the benefils lo Comeast
Cable.”! This siinply cannot be squared with Commission precedent.

Even setting aside Commission precedenl, there is a more practical rcason o
doubt Comeast’s claiins conceming Liduciary dury: Comcast has withheld CSN-Philly
Jrom its DBS rivals for over a decade despive fiduciary duties pwed to bwo different
pariners.

In July 1996, Comcast acquired a 66.3% interest in Coincast Spectacar, L.P.
{“Speclacor™), a partnership that owned (he Philadelphia Flyers, the Philadelphia 76ers,
and their arenas. The Comvcest-controlled Spectacor aid the awner af the Philadelphia
Phillies thereafer fonued Philadelpliia Sports Media, L.P. (“PSM™), a parmecship that
launched the CSN-Philly RSN in 1997, Spectacor’s interest in the PSM partmership was

70%, giving Comcast an effective interest in the RSN of approximalely 46%.% Althouph

Jee Oppositian . [40-141,

Kalz/Tsracl Oppasition Reporl at 12,

¥R a9,

¥ See Comcast Holdings Corp.. Form 10-K for the Period Ending 12/3157 at 13 (avarhadle ar

hup://liles.shareholder ¢ omidewnina AR CMCEA /T2 3460497x0x 89501 39-98-30/2230 1/ ing.pdi)
{“Comcasl 1957 Annusl Report™.
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Coincast completed its acquisilion of the Phillies” inleresl in the RSN in 2006, iIs
Speclacor partnership {{ 1.

Both Spectacor and PSM are Pennsylvenia liniled partuerships.®* Under
Pennsylvania law, pariners owe a fiduciary duty Lo one another, inchoding the duty of
loyalty.?* Accordingly, Comcast owed hiduciary duries twice over with respect 1o CSN-
Philly — 1o both its partner in Spectacor and its partner in PSM {ihe owner of the
Philadelphia Phillies). Yet a1 no time did the Gduciary dulies owed 1o these third panies
preclude Comcast from withholding CSN-Philly from its DBS nivals, therchy denying the
partnership(s) the benefit ol alfiliate [ees from those nval MVPDs. If Applicanls are lo
be believed. such a loreclosure sirategy would necessarily “secrilice[] joinl venture
prolils iv order to increase Comcast’s MVPD prolus” in violation of [iduciary duoties lo
1he joint venlure.™®

DIRECTY 15 no1 agserting thal Comcast has breached its fiduciary duty to ils
partners in either Speclacor or PSM over the years. Rather, this example demonsirales
that Comncast has proven ilself adepl al unplemeating loreclosure strategies

notwithsandiug the impedinzats that such doties woold theoretically place on such

¥ See Comcast Carp., Respanses 1o the Commissian's [nformation and Discovery Request a1 14,
M See, ey, Cameast 1997 Anuual Report (listing subsidiaries): Camcast Corp., Form 10-K for the Period

Ending 127 1: 20002 {avmilable w
himp: i files. shareholder come downloads CMCS A7 2546049 Tx]x 59501 58-03-23R/1 166651 Hiling pdl)

{ ST},

¥ See Clement v, Clement, 436 Pa. 466, 260 A.2d 728 (1970) (Pennsylvania Law “very simply and
unammbiguously provides thal pariners owe a fiduciary duty ene Lo anoiher™: 15 Pa. Cons. Slal. §§
#3214 (entilled “Pariner accountable as fduciary™), B304 (making provisions Jor general parmerships
found in Chapler 83 applicable 1o limited parmerships).

¥ See Dpposilion al 140. Professors Katz end Israel admit that they have o srudied any aspectofa
fareeloswre model applizd 1o CSN-Philly, See alroKatzTsrael Opposition Report a1 33

I2
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achivities. This evidence confirms the Commiission’s decision 1o reject pnnciples of
vorporale governance as a substitule for mmoere tansparent conditions enloreeable by the
paries thal would be direcliy harmed by anncompelilive behavior.

Of rousse, the uolion Ihal NBCU would work sufTicienlly closely wilh its
conolling shareholder 1o overvome “friclion” and achieve a bevy of new business
models (as Applicanis cloim) ye1 nol take that shareholder’s interesis juto account is
unreahistic. 1t shonld Ihns come ax no surprize thal, in a conference call 10 discuss
Comcast’s most recent finanvial resulis, s Comcast representalive explained how tightly
NBCU wonld be bound 1o the company, alating

just ko be clear. once the deal closes and we 1ssue our stalemenis, we will

be — NBCU will be vonsplidated with Comcast. 'We will control it aud

we will manage il. Obviously, we will have v lot of say in terms of how

that huginess performs.”’

Moreover, because Coincast has the nght to acquire 100% of the joini. venture within the
next several years, the Cownrmssion could not rely vpou liduciary consiraints as anyihing
more than a shori-tenn lix for & long-1erm: problein. The Opposilion makes clear that
Coincast intends 10 lake 100% ownership of NBCU in the near future *® And because

Comcast will already have control of NBCU, no Furiber regulatory review will be

required for Comcast to exercise its rights (o acqnire the remaining interest iu NBCU

7 Conicasl Corporation, {2 2010 Esmungs Call, Management Discussion Seclion, atr 12 (July 28, 2010)
(statement by Michael Angelakis, Chief Financial Ofticer) (ovailable af
files.shareholder. com/dowmloads’C MO S ACDROSEE264x 0 391 04474414 B T-ad0e-4b04 9753
W19aS 68095 /Comeast_Transenpt-7.28. 10.pdf) (“Comeast Q2 Eamings Transcript'”).

H See, e.g., Opposition al #7 {*"The transaction alzo will resull in a reduclion initally and eliinivalion
fonce Cowncast owms 2l of NBCU) of double inarginalizalion™), 69 (argning Lthat marginal costs would
decrease by “evenmally 100% when Comeast oblaing full ownership of NBCU™). Applicants argue
tjal lhis process could lake up lo seven years — hul i could be compleled immedialely, il GE and
Comeasl apree. Jee Applicadan at 15
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fromn GE. These tactors further undercul any reliance Applicants would have (he
Conunission place on Nduciary duty,

2. The Commiission Has Rejected (he Assertion That Broadcast Nefwark
Programming Does Nol Drive Subscriber Switching.

The Application argued that NBC broadcast network fare is nol “must hove™
programining, and therefore should not be subject to the procompertitive saleguards that
the Commission has imposed in every other recenl broadcastM VPD combination.” As
DIRECTY painted out in response, the Commission found jusi the spposile in the
News/Hughes proceeding: that “carriage of local television broadcast stniop signals 13
erilical 1o MYPD afferings™™ and thul a broadcast network operator “possesses
significanl market power in lhe DMAs in which it has the ability 10 negatiate
refransmission conseni agreements on behalf of local broadcasi television stations.™
Nuouietheless, Applicants conthie 1o insist that NBC network programming in panticulsr
is not sulficiently important t¢ wamran! regulalory concern. As demonstrated below, this
assertion is nel only erroneous, but also conllicts with the parlies’ internal documents and

their own expert’s prior analysis.

*  Sae Application at 118,

“ NewsHughes, 9202,

9 24 alM20)  In omder to prevenl enticomypetitive we of such programming by venically integraled
companics, the Commusson has regoired commezcial arbitmtion of retransmission consent disputes
{with continued carrisge pending reslulion) as a condilion i both recent lransaciions et invalved a
combingtion ol broadeast and MYFD assets — even though one of thase cages involved only twa
broadeast stations and neither involved s douinanl MYPD such s Comcasl, Nee i, 7Y V1.C, News
Hughes, Appendix B, Section 1% (Z148).

14
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Apphicants argue that the conclusions reached in Mews Hugles should not apply
o this proceeding for three reasons, none of which can withstand scrutiny. **

1. Adlleged “evidence in the record ™ First, Applicanis contend that "for the firsl
ime” the record includes “evidence po acmal switching 1o rival MVPDs that resulted
from temporary foreclosure.”™ Yel the record in Mews/Hughes included evidence of
switching during a period in which Time Warner Cable systcrus iu Houston did uot carry
the ABC affiliate. The Commission thoroughly analyzed the data from the eyeut and
found a statistically significant effect demonasirating (e significance of broadeast
nerwork programuning. ™

J Lower ratings. Applicanis also nole that the ratings for broadcasl lelevision
network prograinming have declined in general, and argue that viewers may no lopger
regard such progranuning &5 “must have.” Yert as sel forh in DIRECTVY s Comments,
NBC conuols the rights to many inatquee sporting events and highly populer shows.*
Numerous studies confirm the Commission's couclusion thal viewers still deem this
progranuning a ctitical elewnent in any MYPD service. For example, a recenl survey
found that 52% of current pay TV subscribers would cousides switching to a different

MVPD il NBC broadcast prograimuiing were no longer offered by their cwrrent MYPD

2 See Oppowiliow ar 142 n475.

43 Iﬂr.
M See Mews/Hughes, Appendix D, 7Y 18-23

£ Cop DIRECTY Commenms al 14,

L5
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— the highest figure found in the survey.” Similarly, the Congressional Research
Servive noted thnl major broadcast networks “continne 1o capture relatively larpe
audiences” and found thar “in some ways network prolileration bas increased the valne of
ihege networks, even if their audience share has shrunk over time.”™ Accordingly, it
concluded that an MVYPD "could find itself at risk of losing substential ouiphers of
subscribers il a contract negotiation impssse resulted in 11 not carrying the programming
of one of (hose [petwork] alfiliates.”™

The notion thal broadcast programming i5 no longer “must have” is alsa belied by
Comcast’: conduct, its internal docwnents and ils economic expert. Comcast receniiv
renewed ils retransmission consent agreement witly CBS well before the prior agreement
expired w1 order to lock up CBS programuning for fen years. ® Analysis believe that
Comcasl will pay np Lo 3] per subseriber per month for CBS programrning by expiration
of the new ﬂEIEEmEﬂl‘m —- a fipure supgesling that Comgest’s execuinig:, al least,

consider broadcast programming ko be “must have.”

#  See ). P. Morgan, “I.P. Morgan Consumsr Survey: Identifying ' Musl Camy’ Networks and {onsumer
Appetite For Channeis A La Carte™ (Apr. 20, 2010),

*' Charles B, Goldl'wb, Retransemiesion Consent grd Other Federal Rules Afecting Pragramimer-

Distriburtor Negehoniont: fssues for Congress ai 17 [Congressional Research Service Report for
Congress July 9, 2007} {availabfe ar hitp://assers opencm.com/pra/R L34078_20070709 pdf).

48 Id

#  Mike Famell, Comicost fnkr CBS Refrans Deal, Multichannel News {Aug 1, 2010) (available ar
hop:/iwww.multichannel comfarticle/d 33544-Comeasl Inks_CBS_Retrans Deal.php).

®  garah Rabil, CBS, Comcast Sign {-Year Contract fo Carry T4 Shows, Bloomberg News (Aug 2,

200} (raifabie ar hitp:/ararw . bloomberg com/news/2010-03-02/cbs-signs- 10-year-contract-
allewing-comoast -to-carry-is-feleviseon-shows.lnml),
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