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m"ERVIEW AND SUMMARY

Nolhing In the 600-page Opposition reccnlly fil~d 10 cLefend Comea~r'~ propQ!;ed

takeo,'er ofN1'lCU meanlllgrully addresses the Ihree key concerns rai.ed by DIRECTV

and athern: thai the proposed rronsaclion would (I) enable Comcast to exploil an "online

loophole" for crinelll conlent delivered ,'is. non-tradilional plat1'orms (snch;u the

Internet), (2) enable Comcw;t 10 impose large price inCfell5eS for broadcasl and llnlinnal

network, progranuning, and 0) 1I0! generale sufficient public intereBI benefilS to offsel

Il-,ese anlkompelilive e1feelll Indeed, Applicants' opposilion prilnanly rUI~ on Ihe

cOUDt~ruirive premise thai Comcast- WI enlity thaI still refu~es III ~ell Philadelphia

sports prognlJnIIling to ils satellite rivals after 1.1le Commission revoked it!! basis for

wilhholding - will DOl u.<e programming assels 10 di~advanlage itS rivals ifgiven the

chance 10 do 00. DIRECTV cOJlliJlUc;; to believe thai, on balance, grant of the pending

applicarim" would serve the public imeresl only if procompetitive safeguanl< are

imposed as a COJldilillll ofapprovaL

Tire Tr"'l.OlIctio" Wo",'" E"..bf" Comeast 10 Explou II,.. Oflij,,,, Looplrol",

DIRECTV denlOnstrated thai this lnlll"acliou wonld give Comcw;1 the lools to exploilan

"online loophole," under Which Corneas! conld migrale NBCU programming lollle

IJllemel or 10 mobile Or on-cLemaod platforms, where Clll\lCast could then deJlY il 10

compelitor> or restriCI access fllr C(lQsumers, Comcailllleed not migrate entire channel~

10 rom !.rich a slralegy work.. Rather, Cornea.;;t could:

• sHpply il~elf NBCU content in HD or 1D format but make it available 10 rivals

ooly in SD (Omlat;



wonld never engage in awh conduct. Yet EI.'! ApplicllDts admit, (1

• make online NBCU content DVDilable W it!; own systems in an earlier window

• fa~'or any cOlltcnt aggregation site in which it has (or acquile;;) ltlt IOtere~t over

"
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)}. Consistent WWI that conclusion.

1J. (I

)) More,wer, Comea.t'. internal document.

than it would be availahle to cOnlpetiwr~;

provide competitors with content of diffeletJ.t lcngth, comprising fewer Iotal

rale consisient with high-quodity streaming video wllile nffenng compelilofll

the same conlent al .lower .peeds that conld re~ult in a less sati.fying

site~ affiliated with nU,,::r MVPOs.

houfll. or with t;'wer advertising availobi Iilics; or

coru;umer expenOllce;

• plovide online NBCU progJamming W iiB OWn sy~lem~ lit ~ high throughput

•

ApplicaniB e3.entially ignore this ooneem, suggesling perfunctorily that Corncast

using to distinguish their services from competitors.

eonfilID I {

(:<lmeasl'~ internal documents confiJlll Ihat t \

• r.c~e are the kind. of advanced, value·added service~ that MVPD. are increasingly
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Comeasl also suggesls that any C<lndilion In remedy Ihe ouline loophole would be

unwori<.able:md not transaction-specific, Yet the remedies proposed toy D1RECTV are

designed 10 be as minimally intrusive as pos,ible ~ansistenlwith lhe purposes of lhe

program access rules, The~e remedies simply caJl for fair ac<:es~ to lhe :;ame conlan' al

!he same quality, the same speed, lIIId lhll Same time as Camca~l makes ituvai:lable to

itself. They ~,e nol generalized abligutinos al'plicaNe to aU aspects of Com(aJl(;;

broadband 0pl:raliOlls, but are limiled In !he specific a~pecti of tho~e operations affected

by its vertical integration ...i!h NaCU,

The Tril/'lsacti"" W,,"Jd Per",it ('a""'a~1 to Raise Prices/or NB('U

PrograRUrlu,g, DlRECTVand others presenled voluminous e<:anomic alld other

eviden<:elhatlhe propo~ed !ransaclion would enable Corneas! to raise the prices paid by

i"l }.{VPD rivals for NBCU programming. Applicants now presenl au arruy ofreasom;

why lhe COmmi~ii<ln .~houJd believe Glmcal;l WOlZ'/ r:li~e prices. None:ue pe"'uasive,

Indeed, lhe Commission has cOlI,idered and rejeCled sev~rnl of Applicants' primary

~menl.& in prior procudings

• App[icanl.'l repealedly invoke fiduciory dUlies owed by Comeasl In il.'l minority

partner (GEl /Ill a check on potential nse ofNBCU programming for

Iinticompelitive erul•. The Commission hal; rep~atedly rejecled thi~ argument.

More<,Jv.:r, Applicants fail In acknowledge (much Ie,s explain1why COlDcasl has

bel'n "ble to withhold the Philadelphia regionul sport;; network from MVPD rivals

[or OV'" a decode (""~IZ Ihough il had significanl miMr;ty partners inlhal emilY.

iii
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In any event, Comeasl willl1lke \00% ownership ofNBCU in the future, al which

poinl no fidnciary c[lJ!slro.int would even argllllbIy IIpply.

• Applicant~ IIlso continue 10 Wlsert that NBC i~ not 'mu11 have" programming,

even Ihough tilt Commission Ilall previously found that broadcast ndwork content

coofen: marul pawer, This argumenl, too, ignores Comcasl's recent deal with

CBS. whicb demnr."trales the value that ComC&6t ascribes 10 network

programming. II alan ignnre. Applicant1' llliernal documenls and il. own expert's

prior leslimnny, which make pl.in thaI (l

}}.

• Applicanls attempt 10 use Comcut's PUlpOrted SIlvings from tile elimin.uiou of

double margiJllljization 10 "swamp" the cosl incro;:ases it would Impose 00 MVPD

rivals. In other words, Applkanlli argue thai il is acceptable fl}r Comeasl to raise

the price~ paid by its ri_als' sob.'<cribers so 10Dg ali it might .J.o lower Ihe prices

paid by it1 own subscribeu. 10;. could IlOt serve the public inleresl. Even were

the Commission 10 accepl such a proposition. moreover. Comcast has nowhere

demonm1lted thai il would actually lower pnce•.

Applicam.' economic argumenlli also fail 10 addre<s conccm~ about price

increases. DlR£CTI/'s ecnnomiiil, Prof. Kevin Murphy, has shown how a ~L1IIdaro

economJC nlndel predicti thai the proposed lnLD..>action would significanlly incre3!'c the

pricea olhcrMVPDs pay for NBCU programlninll_ Applicants' critique of thai IIIodeI a",

flllwcd - and iu fact direcHy contndlcl their OWll expert's use ofthis very model for

much the same purpose in a recent Tl'"pon 10 the Commission. They al"o ",nlldze Prol:
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Murphy'~ paTIicular implementalion of the model, but these argulllenlB conflicl with Ihe

empirical evidence and Applicanl6' own internal document> and public slaremems. Even

adju~ting hi5 analysis in NBCLt' s favor. all Applicant. suggest would nol change Prof.

Murplly's c<lnclusion that, 3.5 J re~uh of market force., Ihe proposed merger genCTllfe~

ill~enliveg tOr Comca~t 10 cliarge il~ MVPD ccmpetiwt, substantially higher pricell for

NBCV programmIng.

The Trans"ctiDl' WOllld NO! Resllif i.. Cog/l;wNe Public IlItere,t BenefUs. As

for alleged public inlere>l benefits. Applicants argue their proposed "volunlary

c<lmlllilmeO~5" should COunl simply because Applicams propo~e 10 make lhnn bindmg.

BUI lhis 3.5sertion mi,wuceives lhe nature of a "tnln9a<:fian specilic" benefil \h.1f is

e<;>gnizable under the Commi:lsi.:m's analy.i5. The Commission recognize. only public

inlere,t benelil6 "thai would llot be uchievable bUI for Ihe proposed merger." Many of

Applicanl.' wmmltmenls and claimed bmefits - from Connnon Scme Media

depl<lymeollo increMoo Spani'ih-Ian!!ftage programmiug 10 fu,jler VOD deploymenl to

investment in NBCV progrllrrtming - either are already o~curring wilhoutlhis

U1.IIsaction or would likely do so. In addilion, Applicants nowhere argne Ihatllle largeled

ccndinoM proposed by DlRECIV would prevent them from realizi~ any oflhese

purp<lI1ed be""fils ...
III sum, nothing 6ubmlnr.:d iu the 600 pages ofApplicanlll' Opposition refutes

DIRECTV'. basic point. Becans~ the ham16 ari~ing from the proposed lralliactiOll.O

clearly oUlWeiglt any beoelltll if. conld be expecled (0 cr~ate, Ihe COlmniasion can oJnly
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grant lhe pending applications by impl>~JDg Lilt targeted, pmCDmpetitive conditioI15 ~et

forth in Exhibit C herell>.
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MB DockctNo 10-56

REPLY OF DIRECTV, INC.

lNTRODUCTION

In it!; initial C(Ill)JIlellll;, I DlREClV, Inc. ("DIRECIV") demonstrated that the

acquisition of NBC UniVf:TllaI, Inc. ("NBCU") lJy ComellSl Corporation (''Comcasf'), the

nahan's largest cable operator and large.l Inrernct "",,",Ice provider ("ISP'"), from General

Electric Company ("GR", and together with Cornealll and NBCU, "Applicants") would,

on balance, lerve the public interest only if certain pmcompetilive sofegullrrl!; an:

imposed lU a condition of approval. Specifically. DIRECIV argued that condit;()J)S

should be imposed to ensure fcir al;cess kJ three types ofprngramming under Cpmc3tl's

oonlr<Jl- online conlent, brnadc"-<l sl.tjun~. ll1IJ nalional nelworks - consistenl with

Su Commtnts ofDIREcrv, lIl<., MB DooRI No. 10-56 (med lUll. 11, lU lUJ ("DJRECTV
Commonts").
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requirements imp0!led On region~1 iiPO"~ Jlctwarl<: ("RSN") programming under

Comca61'S controL In support oj il.'l :uguments, DIRECTV ~ubmitted 3D economic

arIllly~is in which Prof. Kevil! Murphy denlon~lraledhow, ba'~d on slol.l1dard economic

priDciple~, tne propo~ed lHlIlsllClion would result in signifkaUI mCrea.ie~ in lhe prices paid

for NBCU conl~nl by Comce:il'~ mullichannel video prograullniug distributor ("MVPD"j

rivak2 DIREClV also proposed specific amendments I" the arbitr.liou regime imposed

by the Commi.sion in similar ~itualion8, in order to m.1kc the proce6~ a mOre slre:l.lnlin~d

and attrae'h'e option for MVPD~ in need ofred>e... ' Lastly, DIRECTV showed thai the

public intacol benefil.'l claimed by Applicoobo are nowhen: Oear sufficient to ofI6el the

Mnn.'l moiog from the propo!led transaction.

III Ib.:ir Opposition, Applicanbo continue to mainLain that no unlow~rd eflect:!

shclIlld be expected from Ihis combination. 4 A, discuiised below, each of Applicanls'

argumenbo is deeply flawed Before discllSsing Ihe sUNlaDce of Applic.IDI<' objections,

however, il iii worth noting n rccenl develcpmem. Earlier Ihis year, the Commission put

in place a mechanism lhrO\lgh which MVPD!I cOllld gain ...ceS:i 10 cable-affiliated

programming that had previously escaped regulation under Ihe program .cce56 rules

,
•

&e K,";n M. Murphy. £.,,,,,,,,,,;,, Analysil q(lhe I"'pact aI/he Pmpo.'ed ComcQsllNBCU T>WI,Q,'fIQn
on rh. C"', to MYPDs 0/ Oblafnlllg Access Ie NBCU P"'~I'ammlng(June 21, 2010) (artached ..
Exhi~il A 10 DlRf.CTV Commenl:5J '''Murphy R"I'on "1.

See DlRf.CTV COfl1II1enl:5 .146_51

The Oppooilion (including .ppendice;l 101.11, rnO'" ",on 600 p~ge,. DIRECTV beli."... It would be
~<_ for 011 concerned - including !he CDmnll"i~n - MIt<' .ttempt \0 re'pOlld to every ar~ument

and d:rim rni'ed in lh..e nIOleriel,. In dO;Jl8 "'. il dooR no' ooncede any point through ,il.noo.

,
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becanse it was delivered by lerreslrial me;ms.; The Commiiisiou balled i!8 de~isiOll on a

ten-year record ofanticompetitive effecu n,.mlring from such withholding - primarily

involvi~ ComcM(~&nial ofComca<1 SponsNct Philadelphia ("CSN-Philly") to DBS

rivak' As SOOn a~ these new rules became effective, DIRECTV renewed illl request that

Cortlcaal offer CSN-Philly for ~llrJi.age on non-diseriminatoJ)' lenns and cODdilioll~.' By

lelU'r daled Angust 2, 2010. Com~allt Ollce again refused to offer CSN-Philly to

DlREClV.s Although Comcastlater indicaled that iI would be willing to discuu

carriage ofCSN-Philly wilh DIRECTV, it he. nol mllde an offer for .nch clUTiage.9

MoreoveJ, Comcsll1 has indicated on .leveral prior OCCasiOIl~ Ihal nn ,n"h olIeJ

will be fonlll:oming unless DIRECrv voluntarily gives up its legal. exclnsive nghts to

olll.of_market NFL football games - all ofJellhal does nol constitute a genuine basis Ic.r

negolidljOn, much le.s an offer ou non-discriminatOJ)' \enD:l and conditions, as the law

requireii. 1U Indeed, the Opposllion all but asserts thal COlilcasl ~cquired ils illtere>t in

CSN-Philly and denied thai programming to DIRECT\' iu order to gain leve"'ge to hreak

DIRECTV's exc1uiiive carriage of lhe NFL Sunday Tickel," an agreement between

,

•

•
,

S.. /V,·i..... al,h~ c~~'''';ss;an 's Pmgra", Ac,..." R~/'I and &a"'ina/ian ojPm",""", Tying
ArTm'ge"""I'. First Report ond Order, 25 FCC Red, 7~ (2010) ("T~FT'e,'ri"llA<ol'hol. Onkr").

&eid.. "n-]~

See [)¢cl""arlon ofD.nieJ Hortman, ~ 4 (.lL&ehed.., f."<hibit B),

/d, ~ 5.

Id.~6.

" ld.

" See Come,,",,' Corp, Gon,,",l Electric Co., ""d NBC Voi"",...I. Jnc .. Opp""iJio" IO Pelirlon> l<> Deny and
Re>'jJon,e 10 Commrn", ~t 139, MB Docke' No. 10_56 (iilod lory 1t, 1n10) ("1Jl& Oppc.i,ion") (noling
that Comc..t " on ,,,,",d ;oy;og that it win make CSN-l'hiladelphia avaiblk ., ,oon .. DIRECTV



REDACTED - FOR PUBLIC INSPECTION

DIRECTV and all unafliliuted sports league that unlike C)(r1cast's conducl, WIIS

contempjal~d by Con~~~ and specifically appro,..~d by the Cmnmission."

As II result, DlRECTV will IlOW have to go through the proce~, of filing and

pro~ecming a formal complaint which OJrnca~t call be expecled t£l conlest vigorou~ly.

Before lbal proceeding reaches ill; crnclusion, ba~eball .easOIl will be over, and

b.l.ketball and hockey seuon will be well under way, Meanwhile, delay will conlinue 10

worl:. m Comca~l's favor, even aB it denies PhiladelplllJ ~))Orts ran~ freedom ofchoice

among MVPDs.

If, lIS Apphcants h~ve l1..iserted, "past is prologue,"" Olle can only imagine how

ComclISt would use ,ts control over NBeU programming as lever~ge agai.tl~l DJRECTV

ill future llegotinliOJl.'i.14 As di!lCussed bdow. nOne arlhe argumenlS made in Ihe

,olioqui'be' NFL Sunday Ti<kel, &nd >Mening lMlthi, indioalEs "("",mc",", o..e.,,11 objecti," III
b..-g.in wilh DirecTV'"\. DlRECTV b.g:m carriage of NFL Sund,,)' Tirl.ol '" 1991,."d Comc"'l
lsuuched CSN-Philaddpbi. in 199,

" See 4; U ,S.C § 548(c) (pr~hibiting een.in ""ti""s by <able "Per.lo", .nd affih"tEd P"'Il"',nmer;, bUl
nol other MVPDs); G""""I Mo10," e"",., Hughes Eleclronics Corp. and The News Corp"",';on Lid..
Memomndurn ond Opin;~" and Order, 19 FCC Red, 473 (2004) ("Ne'll.IHughe.s»), APJl"fId" F.
Seclion II ("DirecTV may oonrinllC 10 compel' rOf p",grammio~ <har is lawfully olfered "" O!l

exdu<iv. basis by on tinaffilialed program tighTS beldorr (e 8.. NFL S"mlay Ticketn.

" ConoC,.;1 Corp., Ge""",l Electric Co..•nd NBC UniveB.I, lo" .. Applimtion,."d Public Inte,..'
Sl8temtnl: D.>=ip,i,o ofTr."..dioll5, Public Inle,.." SllO\O'''ll, ""d Relared Delnonsuarion' al ~> 55
(filed M."h~, 1Q 10J ("Apphc.tion'1.

14 See M. R.ynol<h, -NFL S"""', Wi'h 54 Billi"" Dir«TV Sunday Tickel fulension, - MULnCHANN.,..
NEW' (MO'. 23, 20(9) (."ail.ble al hr!p;llwvow nlUllich""nel.con,l.nicle/l9n"~2·

NFL_Scores_With_4_Billion_Di"",TV _SWldlly_Tickel_Exten,ion.php). Apph"",1l; al,o ......n th.l
"product differentiation i. a kg;t;m.le and 'pproprial' rnorthod of oompeli';on." who,".,- .chie'ed by
""ntrae! or by vertical iotegratil"'. OppooilLOn.l 139, They neglect to menlion <ha, Cong".s and 'be
Conunission have ,pecifically found thot produci differentiation through e,clu.i" >gIeem"""
p""wnplively i, not appropri.l. whero it rts~lr; from vertical integration willi a c.ble op""'tor. s.,.
47 U.S.C, § 548: 47 C.F.R. § ;6.1 n02(b)f4). Unlike Comcaa!, which owo, both the RSN and two of
!he 'Oree professional te"",s it <..mea. DlRECTV ha, no in\"",.' Lf\ the NFt and must periodically
oomp.le with other di>tribulOrB - iocll1dins COlJl<'--'t - for 'he ri~h" 10 NFL Sunday Ticket.
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Oppoiiition J.llay the L<lnCSm~ DIRECTV has presenled based on rigowus economic and

legal analysis!lJI well a~ Corneast's own pasl wnduct.

DlSCUSSION

I. ,,"PPLlCA,NTS FAlL TO ADDRESS THE "ONLlNI: LOOPHOLE."

In ils Comment~, DIRECTV nOled thai the Commission's progmm acce~~ rule:;

do ODI clearly cover "non-linear" content delivered <Jver l"W;;ilitiu other than those ased

by traditional MVPDs, and argued that Comeast could use NBCU programming to

exploit the re~ultin~ "coliue loophole" by denying (or r.oiiiing the price of) ~uch nOIl-

linear pwgramming to MVPD rivals. tl Indeed, CortJeast's illternal doctunent> show that

DlRECTV'6 eDru:erns are well placed. dQcumentiog (j

} }. 16

Although the Opposition discusses .ome i,oue~ relalsd to onliue prngramming at

length," it addresses D1RECTV's concern only briefly. While Applicants attempt to

dismiss COnCeJIl5 about the <Jolin" loophole as "implauiiible.'· their ba~u (or doing so do

not withstand scrutiny." for eumple, Applicant> argue that NBCU {(

Su D1RECTV COIlllllO!l1' al 2S·30

"
"

So< 25'COM-348; I7-COM- 7l)<l'O6~ t7_COM_70783; 17-COM-S3MO.

WIth re'peet to online issue,. the t)ppo,;,illo (oeu,.. primarily upon Cm"",,",'" ineentiv,," wi',), «.'P.<I
LlI e""''!ling oolioe video di.U'ibulo". S". '.g.. Opposition aL 181-89

., S." Opposition al 161-{i2.

,
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J) and has agreed "'i!h NBC affiliate atations notto mov~

certain major ~portillS! evenlB from the NBC bloadci!!Il n~lWl!fk.

Yet Comc,,-<t n~~d not migrate emi....., NBCU channels Or m"qnee evcot.'!

wholesale to new di~trihulionoullets ill order to gain a significant aOvaJI1age nver rival

MVPOs As Applicant.'! admit, l j

Jl"

Morenver, If Applicant.'! ar-e to be believed, restrictions On onlme distribuliou could be

relalively short-live.d.:l'l lbe proposed transaclion will pUJpOl1edly give NBCU the

incentive to acqlJJTl' additinual righlB from conlent providers to enable lIlJKnal;ve

dialribution modeb going forward.co

ApplicaJllB further CQnlend lhat /D,}vmg programming online "would prnve an

entirely <elf-defeating Jnaneuver" as II would force ComC3B1'B cable custolllern 10 "view

SlJcammg hve sports programming 1Il a sub-optimal manner..,ll However, ComClI6t' s

internal documenls reveal thai ({

" Se, iJ ., 158, Mork [srael & Michael L. )('Iz, Ern"""'i< Allnl,.,.:. of rhe Prop""ed CO""d91-NECU_
GE Tmn>OOI,,,,, at J l (July 20, 2010), allaeiled 10 Oropo>iLion as h~.ibif2 ("J(.wr,.-l Opp""ition
Repofl"").

" S"" Oppos,Lion or 25-26. L'Id••d, Lf i, ...orth noLing '1'01 Appli"",,',' "gn-,,,,,,nl ",·,,1, NBC afiilia.."
""Lriet;; migration ofomain ..en!> LQ whicb NBCO hold.. rigllLo liS ofJill'. ,. ;:010. Id." 162, ThU3,
,igll(, acquired o~ce tI,e join! """"''" 'S formed _ induding Olylllpic righi' lh.L ""II """n be available
- wOllld "01 be cove",d by ill,. ,.,~",.i""

"
"

Id. a( 162.

6J CQM-697.
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)} if

withheld from competing MVPD~, could give ComcEISt a distinct advantage in attracting

md retaining subs«Tiben;, The conflurnce ora11 these factotli demonslrutes that the

Commission cannot simply ignore the online 100pho1e.

Applicmts also llIlsert that conditioM rwposed to address the.se CC>llCe1T1S lITe

unworkable, lITguing in a single loomotc that ComruisBion mtervenhc>n in ~ucb a nWlcent

indumy is unwise md would "raise elltremely complex is~ue.s in~c>lving a wide t:ltlge of

stakeholden;, ,,13 Yet the list of issues imagined by Applic:ltlls lITi.eB trom IUBt two

questions: (I) who may ill~oke the regul.tory prolecrion~. and (2) ",hat content i.

covered.

Such iss,"",s do not .n.e under the condiliolLi proposed h~ D1RECTV,l' Fir3{, the

conditions could be invoked only by MVPD, - a category ddined:L.'l thoBe enritie. the

Commission deems eligible to invoke the e"-.isting program aCU.8 rules. who would also

be responsible for cc>mplying with other regulations generally applicable to MVPD~

(such lib dosed caphoning, emergency alerts, etc.). Second, Comca~twould be neithe{

forced to plllJ:e COll~llt online nur required to do so. It wonld have toml contml ove{

whal con lent to deliver ov"," each type ofdistribntion nelwork (e.g., Internet, mobile,

von, elc.J. BUI once that choice is made, ComcllIlt wonld be reqnired 10 make that

conlent available to otber MVPDB andlc>r their subBcribers on the same platfoffil(s) and

on nnn-diKriminatory tennB and conditioILI. If, a.I Applicant. assert, NBCD has the

"

Opp";ilion .. lU4 n,~9~.

S.. DlRECTV C~111I'lI."18 al3S
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incentive to seek the widest possible distribution of it, content,l' .uch a reqnirement

wonld merely reinforce that incentive.

Overall, the conditioIl3 proposed by DIRECTV 6imply call for fair access to the

same content at the same quality, the same speed, and the .ame time as Corneast makes it

available to itself. Yet the~e propo~ed conditions wonld apply in a variety ofsituations

that ere (or soon will become) critical to au MVPD's ability to compete. For example,

Corncaiit could not:

• snpply iL<;elfNBCU content in HD or 3D fonnat but make it available to rivals

only in SD format;'~

• milke online NBCU content available to its own ~Y"tems in an earlier window

than it would be available to compe/itol1l;

• provide online NBCU programming to its own systelll.'i at a high thronghpnt

rute coru;istent with high-quality ;;(reaming video while offering competiton;

the SlIme content at slower speeds that could result in a less SIItisfying

consumer expenence;

• provide competitors with content of difJerentlength, comprising fewer total

hours, or with fewer adverti.ing availabilities; or

• favor 3Ily content. aggregation ~ite in which it h", (or acqnire~) all intere~t over

sites affiliated with other MVPDs.

" See OppCtlO,ion al 2j-29, 66-67.

The COllulli..ion has ,ocenLly recognized ilI.1 ai, SD v""ion o[prog,annning is nol ao acceplable
,ub>titute for tJDIJDNOD, and ilIll> each must be t",atrd as a distinct soriioe for purpo,e, oj' ill.
pl"ogram access rule,. See Terr..,Mal Loophole Order, 1M! S4-.iS & 0.219.
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The conditions proposed by DIRECTV are designed to be as minimally inlrusive

as po~sible con~istent with the purposes of the program access statute aud rules. They are

not generalized obligatio", applicable 10 all aspects of COllJc:Ist's broadband operations,

but are limited to those specific ilSpedl; of these operations affected by its vertical

integration with NBCU. They limit the protected parties to MVPDs. They apply only to

programmi.ng, WId llJore specifically to only tbut programming whicb Comcil.'lt

voluntarily decides to distribute by alternative means. It is hard to see how such narrowly

tailored condition~ targeted to the vertical nature of this transactiou could impede any

legitimate online initiative Applicams may have in mind

II. Tlu: PliI.OI'OSJ;D l"R.A.J'(SJl.CTIOJ'( WILL LEAD To HIGHEII. PRIcn FOR BliI.OJl.DCAST

AND NATIONll PROGRAMMING.

DIRECTV md others demoru;lrated in initial cOllJments that the proposed

Irmsaclion will allow Corncasl to incr-ea.., the prices paid for NBCU programming by

CorneaBl's rivals. In response to the significant issues raised by DIRECTV and other

commenters, Applicants (I) continue to place critical reliance upon assertions that the

Commission has con&idered in previous tranSactiOIlB and authoritatively rejected; (2)

attack DIRECTV's economic analysio; and (3) suggestlhat. any concerns could not apply

to natiou...l programming. Applicants are wroug ou all counts .

•
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A. Applicants Contlnne til IUly Upon Argnments Previonsly Rejected By The
Commission.

l. The Comml!i!ilon Has Rejected Fidnciary Duty As a Sufficient Check
Agaiust (he Anlicompetilive Incentivell Crealed h~ Vertical
Integration.

Tn their inilial Appiication, Applicanls and their e~pert~ a.<l,erted thai fiduciary

dmies owed by ComcaallO the NBCU joinl venture would prevent alilicolilpetilive

behavior?7 Thi6 a.<lsertion cannol bear lhe weighl AppJicanl~ pla,e upon il As

DlRECTV poinled out, the Commis6ion has cOIlllidrn:d and rejected Ihe ar~ulllent Ihat

"corporllte govelllance, C<Jrporule law or ~ecurities bw. in general may be relied upon 10

adequately prolect MVPD and video programming comp"'"m~ fr<lm potemial anti-

compelitive vertical foreclosure behavior on iJ>., pan of Applicants. [n thar trans.aclion

(and olhero), the C<lmmiBjion concluded that applic&nlB could harlll rin Is C<Jnsislem wilh

lheir fiduciary dlllie~ JD a wlmber of ways, including a unifonn price incretl6e or by

making ~ide payment3 to the minority interest holder~ a~ compeusation,'" Bolh of Ihe~e

Slutegies would be available to Comcasl with respecllo NBCo.

Racher chan recognize lhe Commi,sion's prior conclwion, ApptiCllnl~now argue

even more .tridemly thai fim.ciary duties would he sufficient 10 addres6 concerns about

potenlial anticompetitive conduc!. For example, ApplicanlB argue thai olftcers and

dire(."LJr~ of lhe joint Venture "w<luld vi<llale these [fiduciary1dUlies jf they made bu~iness

decision6 that imeutionally ~acrificed joinl venture profit~ in order 10 increase Comca~t'~

s.. D1RECTV Cmnollml, .t 44 (d;O<II"j"~ Applic.nlO' carpordto co""ol assonions),

" [d. al'l'l83-84, See also Mllrph~ Rrpon it ~J ~.,~ Idi"""i"ll side pOYlIle"ts)
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"MVPD profits - Oli any fmedOl\ure ~tr..tegy necessarily would do:'" Similarly,

KAwlsrad ai~~rt that GE'~ ability to enforee liduciary duties "would prevent NBCU

from withholding access to - or raising the prices of- NBCU programmiug iu order to

b~nefit COmCll.'lI.,"'" and that GE has stroug incentives to ewure that tbe join! venture

"do~B nol engage in COl\lly foreclosure strategi~,. regardless oflhe benefits 10 ComcaM

Cable.',J] This simply cannot be squEITl:d wilh Comrmssioll pre<:edem.

Even setting ll.'lid~ CommiBBion precedenl, lh.:r~ i~ a Dlore prartical reason to

doubt ComcOlil's claims conceming fiduciary duty, Co_ellSf l"n w;/hhrlrJ CSN.Phil~f

from its DBS riWlIs for Ofer /I dllCotle rJespiu fidudsuy tluli{<.. 014'f!tl/O r- tlifJuert'

partners.

In July 1996, Corneas! acquir~d a 66.3% int~resl In Comc:L\t Spe<;l:II;;or, L.P.

("Speclacor"), a partnership that owned 1b~ Pbillldelpbia Fly=. Ihe Philadelphia 76el1i,

a.lld their arenM. Th~ Corncll.'ll-controlled Spe<;l:II;;m and tbe owner of tbe Philadelphia

Ph;J1i~> lhereaft.er IOnlled Philadelphia Sporn Media, L.P. ("PSM"), a partncrship thai

launche..l the CSN-Philly RSN in 1997. Spectaeor's interest in the PSM parmeuhip was

70%, givUlg Corneasl an effective interest in the RSN of approxlrnalely 46%.32 Although

" Katzll".d Opposilioll Report a\ 12.

" lrl. a129.

" See Coo""",, Holding. Corp., FO[]D 10-J( lorthe Petiod Endi"g 12/31197 a\ 13 (""",'~hI. ar
hup:llliles.,h...hoider ., orn-'dl>wn I"" d,<lCMCSAI72546Q497xOxS9~0 159·9&-5om)o 1Ifding.pdt)
("Come..t 1997 Annu.1 >:'1><',["').

"
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COlncast completed its acquisition oflhe Phillie.' interest in the RSN io 2006, it~

Speclacor partnernhip {{ }}."
Both Spectacor and PSM are Penn~ylvwlia limited partnerships." Under

Penn6yloania law, parloer~ owe a fiduciwy duty 10 one another, including the duly of

!oyalty-'l Acconliogly, CornCll3t owed fiduciwy duties twice over with reiipect to CSN-

Philly - to both its partner in Spectae<:>r and it> partner in PSM (the owner of the

Philadelphia Phillies). Yet at no lime did the fiduciwy dUlies owed to (h.!se third pan ies

preclude Corncasl from withholding CSN-Philly from it> DBS "vlll~, therehy denying the

partn=hip(a) the benefit of alIiliate fees from tho.<e "".1 MVPDs. IfApplicants are to

be behon'ed. sucb a roreclo~Ule slrategy ,",'ollid nece.<Jorily "~ac"lice[) joint venture

proJits ill order 10 Increase ("pmc.s!". II-fVPD pwfiu" in vipblipn of fiduciilI)' doties tp

tk j"illl venture,'"

DlRECfV IS 01>1 asserting thai Corneast tw.s breached its fiduciary dilly to its

pa"ner~ in ~jlh~r Specl:lCor IX PSM over the years. Rather, this ",,:nople demonstrates

lhl COmCEl.>1 has proven ilself adept atnnplemellting fmeclpsure slrategies

notwitMtmdiug the imped itnell!'S that .uch dnlies wonld lheoretically place 00 such

" ~" ,.,;., C~m,;",' 1~~7 Anlluol Ropor< (l,,[jlll! ,ub"Ji.,.i.,,: OJmc,,-,1 OJrp., Form lO-K for the Period
~"dl!l~ t2/lt,' lMl (~.nil"b1, ~I

http.''''-'''-roio,.,haroholder.com!dmrnl""tb;CMCS ,,,,/7 ~ 54604~ 7.Q.S~50 I59-03 _23Sfl 166691Ifi~ug.pd1)
(..une),

&e Clemen' v, Cla",enl, 436 Pa. 466, 260 A,2d 728 (l ~70j (PCIlII,ylvoni. law "vel)' ,imply ond
""ambiguously provides lbal partners owe aliduci.l)' duly one 1o an,"".,'), 15 Pa. Cons. SiaL §§
8334 (""hued "Portner .comrnl.1bl.... fiduciary"j, 8504 (making provi,iuD< Ibf &"".,.1 J"l"",,"ships
fonJld in Chaplef 83 applk.hle io 1imiled portllefShip,j.

" See Opp",iiion al 140. Prof."ors Katz BIld l"a.l admit tha( they bave nl>l ,rudioo "'~...peel of.
f_cl",ure mod.1 opplied (0 CSN-Philly, 8.. aL,oK.otIfl.,ael Opp",ilion R'pol1.1 33
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acllviti~. Thi~ cV'idcoce cpufirms the Commission'~ decision 10 rejeci principles of

wJ]X>r~l~gllVcmauce as a sU~~lihlle for more U1Ul~p.rcot conditions enfDn:esble by Ihe

par1les thai would ~e direcll)' hwrued ~y 8DticDmpeli live beh.... im

or n.lUr~c. tbe uollOO Ibal NBCU would work sumeieully dD~eJy wilh its

controlling sbarebolder to ovawme "friction" and .chie...e • ~eY)' of new ~\l!;iuess

models ('5 Applicanls claim) yt:t UOI tale Ih.t sh:lreholder's iuteresls iuto =uot i6

llJlIl:.lislK. It shonld Ibns Come.~ no surprise thai, in. conference calllD discu6~

CDmU6rS most rccent finam:ial re'lUllS, a Come","1 rep.esentalive expl.ined how lightly

NBCU would be bound \0 the wmpany, staling

jU61 to be clraT. ooce the deal closes and we issue DU. statemenlS, we will
be - NBCU will be cOlllolidated with Comeas\. We will conttol il aud
we will manag.e II Obvlo\l!;ly, we will have UIDI ohay io tenru; of how
that business pnform.s"

Moreover, ~ecause Comca.lt has tbe right 10 acquire 100% of Ihe joint ...enture within the

oext several years, the CommIssion could not rely upou fiduciary ooo~lro.iotll a.I 8Dyibiog

more thaD a short-term fix for. loug-Ierm problem, The OPpo6ilion makes clear that

Comeast imends to lllke 100~o o...ne",hip ofNBCU in the near future,'" Aod because

Comeas! will already ha...e control ofNBCU, nO furtber regulatory review will be

reqnired for ComcaBt to exercise its rightS to acqnire the remaining interest ill NBCU

" Con,c,,"1 Cotp.,,-atiOll, Q2 2010 Eamllllls c.n, Managen,en' Discussion Section, a, 13 (July 28, 2010)
(stalemem by Mich.el Angelaki,. Cbief Finonciol Omc",) (amilahle 01
files.•hareholder.comldownload>lCMCSA'9110586264x0x391044.14414ff1c7-a6ge-4b94-9753
909oSf0809911Comcast_TIOn:lCnpt- 7.18. 10.pdf) ("Come..' Q2 Earning. Tran.crip.'1.

See. e,g.. Opposition at ~i ('"Th. tr"".<",i"", ,1'0 ";11 resoll in a ,edueli"" i"i~aJly <lid elilnn,alion
(once COInc..' own, all of I'IBClJ) ofdouble lllUgiu.lizaliOlo"), 69 (ar~ning !h'l margin.1 co>1O would
deer...'. by "ev<nrually lQO"I. wb"" Come", obllli", full o"",,,,,flip ofNBClJ"). Applieanls "'gue
tl'allhis process could lak. up 10 se""" y....., - boL il could be compleled immedialely, ifGE and
ComO,,"1 'gIee, S"", Applicad'l/\ a1 t~
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from GE. Tbe<~ tRctors further undercul any relian~e Appli~ant6 wuuld have lhe

Conlln.i6~joo place Oil Jiduciary duty.

2. The COlJlmluioll Hils Rejected the Assertion That BroadcUI Nelwork
Programming Does Not Drive Subseriber Switching.

The Appli~uhon argued lhal NBC broodcalil network fare i~ nol ··mw;! hove"

programming,:md therefooe ~huuld not be subject 10 the procompelitive ~afeguarda thaI

the Commjs~ioo has imposed in every other recenl broadca~l'MVrD combinalion.!' A<

DlRECTV pointed alit in respo~e, the Cummi~sion fOllnd jusl lhe oppo~ile in lbe

News/Hughes proceedinlt' that "carriage of local tflevi~ion broadca61 Slat ion signals is

cr1licalto MYrD offerings'''''' and lhul a bmadc351llctWork operator "po.ses&es

signific:ml m,"ket power in Ihe DMA6 in which it ha.'I the ability 10 negoliate

relratl.'imi.i3ion wnsenlllgreements 00 behalf of loc~l brolldcll3l lelevisiuo sUlliol1'l.'~ j

Nouethel¢s6, Applicant,; wHrillue to insiSllhat NBC network programming ill panicuhrr

is not sulficiently importanl tu WllITanl regulatory CClOcenl. As demon.tr~ted below, this

as.ertion i~ nol only elTOneou6, but a\sQ oonllicls with the parties' inlernal docllffienls and

their own e"pert's prior ana.lysi.

Id. .1 ~ ~1I) In Older to pavonl 8Jlt;conlpel;ti<'< .... ~r ,uch prognunrnin~by veni,;aJJy ;"t.grnled
componies, lhe COImDL.>"on hai; reqnir<d con""..,.".l "bilnlt;on of re~.."nu,";oncomen' di,pu,e,
(...i'h continued oam.~e l"'ndirtll re,olulion) .. a rondilioo ii' bolh rec<n' lI:lJ"'''Cl;O'''' IJlI\ Ln,·alved a
""mbin.'ion ofhrn.do .... ' ."d MVPD .".1, - even 'hough nn~ of LI<= c""e, involved only twa
bl,'>JC,,",' 'taliou' OIld nei'hel involved • don,illOlJl~ MVPD 'u,h .. C,'moa'H, S"" id., " Vl.C, Nf!WIS

J/~gh~" Append;x B, Section IV Pl\l~)
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Appl:icanl'l argue that the condu~iom rew:hed in NewsiHugll", ~hould not apply

10 this proceeding for Ilm:e reasons, none ofwhich can withstand scrotiny. 41

1 Alleged "e,'jdwce j" the record. " First, Applicants conielld that "for l1le firsl

lime" l1le record includes "evidence on acrnal switching 10 rival MVPD. that resulted

from temporary foredosure:"" Yell1le record 'II News/Hughes included e,'ideoce of

switcbing during a period in which Time Warner Cable ~ystcms iu Houston did wI cany

the ABC afftliate. The Commission lllOIoUllhly aWllyzed the <!ala from the "",eot and

found a s1Jltislica]Jy ligniflcam effect demon.maling lhe ~ignificance of h!O(I(1~asl

nm"ork programming."

: Lv ..."r ratings. Applicanll also nole that die mlingsl'or broa.dcaiille1evisi<>n

network progralDming have declined in gene,al, and argue lhal vie\Ver~ may no looger

regard such progranuning!.S ''musl have." Yel as sel forth in DIRECTV'ii Comments,

NBC comrols the riR,hts to many marquee iiporting events and highly popular shows,·;

Numerous .rudieCl confinn lhe Commission'~ conchJ,ion lhal viewers ,Iii! deem this

pmgraDltDing a clitical elemenl in any MVPD serviCl'. For example, a recenl '\lrvey

found that n% ofcwnml pay TV ~ubsc.ribe", would cO\13ide, .witcbing to a differenl

MVPD ifNBCbroadca.'lt pmgralmning we,e no longer offered by their CWTent MVPD

See 0Pl"""""" aI !42 n,475.

" Id...
..

Su ,,.,,,,,pRugh.., App<ndix D, '\'1118·23

S.. DlRECTV Co"""en~ ot 14,

"
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- the highel;t figure round In Ihe ~urvey"~ Similarly, the Congressional Research

Seevi .." noted lbnl major bro:,dclI6t networks "ronlillDe 10 capture relalively large

audiences" rnd found lbat "in some ways network prolifeH,\ion ba~ tnc:rea:;ed the valne of

lne~e networb, even if their audience ahan- h.... shrunk over tiloe'''' Accordingly, it

concluded tb.1.t an MVPD "could find ilself at risk of losing ;;ub~lanlial nlliober6 of

ii\lb~cribeu if a conlrucl negotiatiOIl impa~.., resulted in II not carrying the programming

of One of lbose [nelwnrkJaffiliate•. ,,'8

The nolion lbal broadcast pro~ramming is no longer "must have" is al~o belied by

Comcast'< conduct, il~ internal docwnent:l and;15 CC{)nornic "'lpert. Corne"~;l recently

renewed ita Ierransml5sion ronsent a~reement,,"'ill! CBS well before tb~ prior agreemenl

eJlpired ill order 10 lock up CBS pmb'amming for ten yearn, ~9 An.aly~ta belie,e thai

Corneasl will pay np 10 $1 per 6ubscriber per month for CBS programming by expiration

of the neW a~reemenrl° -- a figure sugge51ing that Com.;;a:lt's exec"!;"f,'. "I leailt,

comider moadcast programming to be ·"m1l51 have."

.. See J.P, M()f~lID, "J.P, Morll"" COMU"'.... Survey: IdenlifyiJlf. 'ML.I(;I Cl!ny' Networ~. >l.d Consumer
Appe<ilO for Clwmeh A La Cane"' (Apr, lO. 1010),

Chorles B. GoldJ':lll>, R,na",,,,t.sion C<l~"",<lnd OrAer Foderal Rules Ai"'I'''1: Progran,,,,e,..
D~trjburor Negolinn'nJtl. f<.ua /hr C~ng"'99 at l2 IConw...ion.1 Re,eilr<~ Se,,';ce RJ:port fur
D>nue'" July 9. 200'1) «"'GiiaMe at http://''''.'',op.Il<...,~m/rp,.IRL340'1~_200'10'1Q9,pdf)

"
Mike Fonell, Con,eo" tnb CBS Relrons D.'al, Multichonnel New' (Aug 1, 201 OJ (a.'~ilable ot
h~p'Iiwww.mullichantl.l ...~m/.rticle/4 55SM· Com'''Unk3_CBS_RJ:tnm,_Dell l. P"P I,

• S,.,-M Robil, CBS, C~'AcQ$tSig>' Ii).-Yeor Contract 10 Carr>,lV Sho , Bloombe~ N,ws (Aug 2,
;: 0I0) (GWliiable at hUp:1/www.bI0.mb"il,«Im/new.,f2010- 0~-(l2/0 b 'ign&-I0-year_ooolracl_
al1owiog-<:oIT"'&I,-"'-cany-ils-rekvi.ioo-,how,.lnrni),


