REDACTED — FOR FUBLIC INSPECTION

accomplished without the transsction.™'** Applicants’ understanding of this concepl is
nol shared by the Conunission. To be cousidered transaction-specitic, a benehi inust be

1] 16 and

“unlikely 1o be realized by olher means that eniai] fewer auticompetilive effects,
must be otie “(hat would not be achievable but for llie proposed merger. ™" Thus, the
Commission has found, lor example, that e claimed benefit is nol iransaciion-specific if it
could be accomplislied by a joint venture between the parties or olher means Iliat poie
fewer competitive risks rather than merger.'

Using the Cominission s definition, several claimed benelils ol the proposed
transaction are quite plainly rof ransaction-specific. For example, as DIRECTY peinted
oul, Comcast and NBCU could bid for sports nighls a3 a joint venture, jusl as TNT end
CBS did for the fghls 10 the Men's NCAA Basketball Toumament.'” Other examples
are discussed in more detail below,

1. Comman Senre Media. Applicants have commitln:d. to expand Comeast's

existmg parmership with Common Sense Media and 10 “"look far more opportunities for

Opposition al 34 (emphasis in originat),

See EehoStar Comme . Corp., General Melors Corp., and Hughes Electromics Corp., Hearing
Designation Onder. 17 FCC Red. 20559, |85 (2002} (“ EchaStar HD07).

T NYNEX Corp. and Bolf Attantic Corp., Mermorandum Opimion and Order, 12 FCC Red. 19953, 9 154
{1997).

L e.g, EchoStar DO, T 230 (rejecting claimed benefit reloted 1o satellile broadband service
beceuse applicants failed to show that the “critical mass™ of subscribers and laoibes cowld not be
gchieved through a joint venture rather thar merger); News Fughes, § 328, 337, 350, 137 {rejecting
severnl claimed benefits becanse applicants had not explained why those benelits could nat take place
in the absence of the transaction)y, Comeasy Corp., AT& T Corp., and ATET Comcan Corp.
Memerandum Cpinion and Order, 17 FCC Red. 22746, 9 101 (2002) {rejecting ¢laimed benefit where
applicants had failed w show thet il required special expertize that could not be duplicated absent the
trangaclion),

' Cer DIRECTY Comments at 59,
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[Commeon Sense] to work with NBCU.>'® Vet the Opposilion reveais Il Comcast “js
now i1 Ihe process of Jonnalizing with Coiumon Sense” (he very undertakings made in
the Application ! Given that DIRECTV has already inlegrated Common Sense Media

2 (his “commitment” is almost cerlainly

ratings miormalion into jl8 on-screen guide,
driven by markel farces ralher than any inperalive ansing [rom the proposed transaciion.
2. Spanisk-fanguage programming. Documents produced in Lhis proceeding call

into quesiion the transaciion-specificity of Applicanls’ comnmitmers with respect 1o

carriage of additienal Spanish-language programming. For example, {{

See Applicanon at 46 (Conmniilnent #5),

Cpposiliouar 35,

1 See DIRECTY, DIRECTV I Firat tm Deliver Easy-fo- Understand On -Screen TV Ratings From
Coemmon Senge Media (Feb. 24, 2018 {owailable of
hip:/ farwewr direety comDTY APP/globabarticle jsp?assetld=PS700H 31& DARGE=/DTVAPP/glohal!
componenliempt_v.jspde requestid= 14033451

U} 63-COM-728.

M 82-.00M-733, -7136,
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}1 there is uo basis (ar Comeast to argue that this prolfered
commitmenl 18 T1ansaclion-gpecific.

3 FCD programming. In its Commenis, DIRECTY compared the tnany sources
of VOD conlenl available 1o Comceast with the much sinaller amount of YOD content
actually made available to subscribers, and concluded that “something other than the
availability of conient — such as limitations in Comeast’s ownp lacilities — was
tesponsihle '™ 1n response, Applicants assert instead thal Comcast’s ability o meet
consumer deinand for high-guulity content acrass inultiple platforms was delayed by the
reluctance af conlent owners 1o einbrace new and wutesled distribution platforme, such as
voDn 1% Siinilarly. Rosston and Topper assert thar the launch and expansion ol ihe VOD
platform took longer 1han expecied because of lirmits on the guanticy, quality, and variety
of contenl that was available to Comcast.'’’

Such assertions are {|

1."" Moreaver, with respecl to NBCU specifically, {1

' DIRECTY Comunens a1 54.
'** Dprosition al 57.

%7 RpestondT opper Opposition Report at 4.

38 61 COM-308; 63-COM-15R; $3-COM-701.

M 63-COM-196; 63 COM-T0D.
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1 %% This internal evidence further underculs

Applicants’ claims about the benefits of the proposed transaction. !

DIRECTY zlso pointed oul thal, while NBCU conleut may became more
avaiiable in more ways to Comcast, it ig likely 10 be more diflicult lor Comcast’s MYPD
rivals 10 access.'” Applicants have ot challenged (his observation. As with their
argurnenis 1elated to donble marginalization, i appears that Applicants believe that what
is good for Comeasi is good for Lhe public ai large. The Commission cannoi fake sich 2
AArTOW View in its analysis.

4. frvestment. Another bepelil claimed by Applicanis is the likelihood Lhal
Comicasl will invest in NBCU prograinming, just as it has done wilh sther networks il hag
acquired.'” DIRECTV challenged this purported benefil, noting that there was 1o

evidence lhal NBCU networks lacked for investment or were otherwise in a sitnilar

asition as Comcast’s other prograunming acguisitions.™ In respense, Rosston and
P g 8Cq P

H11.COM-755, B3

"1 Perhaps then it shauld come es no surpriss tet the CEO of Coincasl’s wholly-owned online Loedia
managemenl end publishing company, the Flatfony, opined that *[m|eda counpanies are now
wlinlehearedly tmbracing nnlti-plaiforrn video distribulion.™ See Comeast Mediz Conter and the
Platform Arnounce Validaiion af Their Ontine Video Publiching Capabitines in Preserving Niglsen s
dudio Worermarks, TNEPLATFORM (May 10, 2010} (cwailable ar
lirtp: Mheplatform.com/aboulidelale/cine_theplatform_nielsen_cl_annountement).

"' See DIRECTY Conunents a1 53-%4.
W Lev, e.g., Apnlicarion at 5-7; Rosston Reporl al 5-6.

™ See DIRECTY Commenis al 58-54,
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Topper point to NBC as an example of programming thal is underperforming and would

benefit from greater iuvestment by Comeast.”"* Yel llie evidence does not support (his

aexerlion.

For example, internal documenis produced by NBCU show | |

117 __ 2 year when NBIC was Lhe top-ranked network.'*” Another

presentation {4

}1.M¥ Moreoves, an exhibit provided by Rosston and Topper shaws

that [|

]],Mg Such robust advertisiug resulls are nol consistent will: an

“underperforming™ network that lacks investment.

Sigmificunlly, Applicanis did nol even atrempt to argue that NBCU’3 cable

networks are underperforming or lack for investmenr. Indeed, an exhibil submitted by

145

147

(L1

L]

Rossmn/Topper Oppasition Report al 10,
21-NBCLI-12508 a1 9.

See, e.g., Metwork Rankings (avatlabie af
hitp-fiviv.orgMielsen Ralings’Hatono™eatwork _Television by Seasons20D08).

Z9-HBOU-9370 a1 9.

RossionTopper Beply Report, Third Parey Exh. # 7. And ax naied abave, another documen| proguced
by Comcast in this proceeding suawes that| {
Tk

39-00M-12
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Kaiz/larael shows that: {1) !

1 }.151

As for investment. {{

1}'* Applicants theinselvea state that, afier

buying Telemundo far $2.7 billion in 2002, NBCU subsequently invesled an additional

£900 million to acquire staligns and create Telernundo Sudios (which currently produces

more than 3000 Lours of original content a year} and Telemundo Internationa

1.I34

Conversely, there is evidence that Coincasi may actually invest less in NBCU. For

example, {{

150

131

152

151

Tsrael/Katz Reply Reporl Confidemial and Highly Confidential Supporting Data, Dacument 11.2.1.7
at NBCU-107, NBCU-| 10, NBCU-117 (July 22, 2010},

Jofoan 129, 160,
fd al 117
Id ar 113

Opposition al 235
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155
it

As DIRECTYV pomted our, there is no evidence that NBCU has under-invesled in
i1s broadcasl network or cable channels. Moreover, the success ol any vonent Jepends
more upon developing programuing that viewers weut 1o watch than upon simply
spending more money. WBC presenls a vivid and recent example of chis principle,
having engaged in a high profile gawnbit to move Jay Leno lo pimeiine and Conan
(O’Brien to The Tonight Show, only 1o reverse those decisions afler less than five monchs
—- while absorbing a $45 miilion charge to buy out O Bren’s conlract

Thus, many of the benefits claimed by A pplicants are not cognizable under 1he
Cammission’s public interest analysis. [n addition, it 16 worth nating thal Applicanis
have nol asserted thal the procompetilive canditicns proposed by DIRECTV iu this
proceeding would prevent them from achieving any of these purponed benelits.

CONCLUSION

For the foregoimp. reasons, DIRECTV respecifully submits Uil (he pnblic interest
wauld be served by approving 1he proposed traneaciion only if the Commission imposes
the narrowly lailored conditions 10 safeguard competition and consumers. Accordingly,
DIRECTYV requests that ihe conditions set fiorth wm Exhibit B bereto be included in eny

granl issued 1o this procesding.

H31COM-1785.
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Tahble of Contenls
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ApPropriate aNd INLOFTILREIVE o.ocoocu o ieeecre s crs e sis anms s s s s nsaaa 5 s 52 s smmn e KR B S P  seimnnin

A. Kaiz® Previous Use of a Mash Barpaining Frameworh To Analyre Negofialinns Qver
Retransmission Fees i1 Inconslstent with His Current Claim That This Framework [s
[osppropriate For Analyring Retransmisglon Nepobibliony ... o ens o sssnnsss ssasenseees 3

B. [Israel and Kalz® Criliciam ol the Specifie Implementation of My Framework 1ghores dhal
Estinsates of Departure Rates Assotinted with Broadeasl Stalisas Derlved From My Frameworh
Are Consistent With Other Evidente on Departore Rales ,.....cunirrr e i snsnssssssssst e eoeeoeee o

C. Other Evidence Supports the Use of tbe Eqoal-Sharing AssompHon [n this Centext .. ...t 5

D. [srael and Kziz Wrangly Clalm That My Axumption ahout Firms’ Bargaining Positions {s
I“cﬂnsisleut wi‘.h ‘.h? Rt’t ﬂrM}- Mudel ---------- ALl LN L L LRI LI L L L L ELE DR R R DR LT L L L LRI B bR ] ) T

1. Ecooomic Evidence Indicates That larael and Katz’ Newly Adopted Estimale of the Share of
MVYPD Subscribers Thai Switeh From » OBS Firm to Comeesl 1s Tao Low ......uccimieccmemecccanirronn. 3

A. DIRECTY Surveys of Lost snd Gained Sohscribers Show Suhstential Switehing Lo Cahle. 16
B, The “Near Zero” Diversion Rale Claimed hy [sra¢l and Kalz Would Inply that Comeast

A0d DES FITME D0 MOt G IR e e v vsvirssnsnins rre e iansnrsnssimssms pensssnssnest on o rbes s smms s smis ssns set sesnsann s sssmsen 13

C. lerael and Kalz’ Only Empirlcal Evidence of a “Neay Zero™ Diversion from DBS o

Comcnet in the Fisher DMAs May Be Flawed hy Confoonding Events ... e st I4

D. My Model Predicis Suhstantial Jocredses In Retraosmission Feed.......umecmimmnn s cnisinn 16
I¥. lsrael and Kaiz' Analysis of (he Wellare Implications of Lhe Integratiea Ls Flawed and
LIDERLLABIE c.vsire ettt it s e cer s SRS 1 b s e ey 4SS R R bt s s gl s md b0 0 bt bbs s mnmesn | T

A.  Changes In the Weighied Average of MYPDs™ Costs Do Not Indicate Changes In Consumer

B, -2 T U TP URR ¥ |

B. Maiz and Israel’s Own Empirical Anatyils Provides no Support for their Conclusion that
Vertleal lotegration and Elimination of Doulde Marginalization Benefits Conguroers ... 19

Y. Other Critigoes of the Israel and Katz” Anal¥ils. s e e s ssnssenssssmssmsssessmnenss 19

A. Economic Evidence Reveals thal NBC and MYFDy Do Not Act as il Bargsining
Breakdowns Between NRC and MYPDs Wooltd Do Masjer Harm to NBC®s Network.....c..eee.. e 19

B. M Networks Are “Sohstitules [n Usage,” Bot Complemenis At the Time of Purchase, T hen
the Marglnal Effect of Adding 2 Broadeast Network lo an MYFPDs® Lineup Need Not Be
Declining Wilh tke Numher of Betworka ... e e s ssstnssn s st smmssmsmss ceessinies. 49

C. Israel and Kalz' New Comparisoo of Comeadl’s Sohscribership Doring the Last Maoth of
the Fisher Dispute and the Following Three Monihs Sheds No Additional Light On How Changes
i DISH’e Channel Linenp Alfecied Comeast Subscribiership Levels v e sssnnnnenia 21
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I. Introdoction

1. On June 21, 2010, I subnutied a rnr:;:n:-ﬂ:l in whbich I explained why the analysis presented
in Ile submisiion to the Federal Communicanons Commission (“FCC™) by Mark Israel and
Michae] L Katz on behalf of the Applicanis® failed (o address the likely mipact of the proposed
transachen on the cost of licensing NBCU programmung. Tn my report. [ presenied an economic
maode] that provided 2 ramework for undersanding how the acquisition by Comecasi of WBCU'a
owned and operaled ("C&Q") broadeast stalions und national cable programuning would crea's

conditions Lthut make higher carriage rates likely.

2. On July 20, 2010, Israel and Kaiz submiitted a new report in which they conunent on my
submission, as well as o submissions on behalf of other parties.” Israel and Karz criticize wiy
[rainework and conclusions, and reiterate their opimon that there is no basis in econouuc theory
ot emnpirical observations la expect the proposed transachion to harm consumers. Indeed, fsrael
and Katz claim that efficiencies generated by Hie transaction likely will result in lower consunier

prices.

3, Iu this sutnnission, I reply (o Isreel and Kare’ critique of iny miodel. 1 provide enpircal
analvsis that. ju DMAs served by Comcasl, a substantial portion of the subscribers that would
leave a DBRS frrm in response to a lass of altractive prograouning would move 1o Comeast My
model predicls subslanlial increases in carriage miles based on a reasonable extimale of this
diversion rate. 1 also explain that Israel and Katz™ olther cnhgnes of iny analysis are wnfounded,
and that the evidence they ofler 1o support their claims that diversion to Cowncast from DBS is

“near zero” and that the nansaction is likely 10 reduce consumer prices i3 flawed.

L Fcongme Analysic of the Impact of the Propised Comcast NBCLT Trartoction on the Cost fo MVPD of Obtaining
Acvess o NBCL Progresaming, (*utal Repon™)

? Mark Isrmel & Michael L. Kalz, dpplication of the Commission Staff Model of Vertical Foreclosurs ta the
Proposed Compoct-NBUL Tromsaciion (Febroary 16, 20101

¥ Mark 1srael & Michael L. Katz, Economic Anafysis of the Proposed Comearnt-NBOU-GE Fromiae-tfen {July 20,
2010) (“Tsrael and Kalg Oppoatian Bepart™),



REDACTED - FOR PUBLIC INSPECTION

IL My Berpaining Framework for Analyring Negotiations Over Retransmrinsion Fees Ig
Appropriate and Informative
9. Isracl and Kalz claira that the model that I presenled 1o evaluale the effect on
retransmission [ees of (he proposed ransaction 18 “mappropriete for analyziog priciug in this
indusiry and, in any event, fail[¥] to yield precise, reliable predictions.”™ They claim that my
mode! is “loo stylized™ 1o yield accurate predictions aboul (he outcorpe of relmnsmission
negoliations.” In particular, they question the appropriateness of the standard Nash burgaiming
assurnplion about lhe split of the gains from trade, and my aaalysis of how firms’ bargaining

posilions change with integration.

A. Kat2® Previons Use of a Nash Bargaining Framework To Analvze Negotiatinns Over

Retransmission Fees is Inconsistent with His Correnl Claim Thal This Framework

Is Inapprapriate For Analyzing Retransmission Negotiations
5. Lsrzel and Katz cleim thal the “thecretical ™ bargaining model that I present — a Nash
bargaining model - is “inappropriate’™ for analyzing priciug in this industry, However, as I
discussed in my Initial Report, Professor Kalz endorsed the equivalen! framework in his
submission to the FCC at the end of 2009.% In thal report, Professor Kaiz and his coauthars
apply a Nash bargaining inodel to analyze e outcome of retransmission consent negoliations.
The fundamental fearares of Proflessor Karz® model in his priar report are the same as those in

my model.

b. In & [oomote to their Opposilion Report, Tsrael and Kalz atlempt ta distinguish the
application of the bargaining model in Kalz” earlier report from wy application in this conlex:.
They claim that Ihe earlier reporl “is noi directly reicvanl” because (1) it “discussed only
departure rales from MVPDs, nol swilching rates lo any particular alternalive MYPD”™ auch as
Comcasr; and (2) “its discussiona of departure rates was not informed by the results of our

5!?

studies of the various retransmission dispules or local-inio-local evenis.™ Bul their explanation

* Izae] mnd Kaiz Opposilion Repart 45.

¥ Israel and Kaiz Opposition Repart 3.

& Tnitial Report 6 -566_ discussing Michael L. Kalz, Jonalhan Omzag, & Theresa Sullivan, Ax Econostc Anaferis
af Caonsumer Harm fom the Current Reiransmission Consent Regime, GN Dockel Mo, 09-47 (Mov. 12, 2009
(“Kacz 2009 RTC Repart”)

 [ernel and Katz Opposibon Repor Y244 & fn 352,
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provides no iwstificalion for rejecting application of the bargaining framework in this proceeding,
while endorsing it in connection wilth the FCC’s retransmission consent proceeding. The two
factors they idenlify relare only to their empineal findings (and thus choices of values for the
parameters used in the model), and not 1o the applicability of the Nash bargaining model m this
seiing.

7 Israel and Katz claim that, although my “stylized™ model “provides useful jnsights in
academic settings, it relies on sirong assumptions that very likely are nol salistied i actual
negotiations berween conlent owners and MVPDs " Eveu withoul. regard to Kulz” own
application of (his [ramework ir. analyzing and offering opmions an real-world negotiations over
relransmission tales, however, Ierael and Kalz ignore empincal application of this framnework in
other contexts. In particular, the FCC applied a bargainmg lramework in supporing ils
conclusions in the News/Hughes and Adelphia/Comeast/TWC trausaction.”

H. Thus, Israel and Xatz* assertion thut my model is purely an academic consiruci that is nol
usefu| for analyzing relransinission negotiations is conturadicled both by Katz’ recent vse of a
Nash bergaining model to analyze i culcame of retransinission negoliations and by the
application of bargaining models more generally. lmportantly, the questions iy this mater hinge
critically on the magmitude of the loss of subscribers an MVPD would incur if it lost access w
particnlar prograuuniog (such as NBCU O&O stabons). This value, ogether will the
incremental value of edding a subicnber, delermines the amounl MY PD¢ are willmg Lo pay for
retranamission rights. Thus, as an econemic matier, Lhe level of negotiated retransmission fees 1s
the natura] piace Lo look [or evidence on this parameter. That is exactly whal (he Nash

bargaining model permits.

£ fsraz) and Katz Opposition Repan 4.

* Generat Motors Corp.. Hugher Elecronics Corp. and The Mews Corporation Lid , 19 FCC Red, 473 {see, e .,
“[a]e counmenters have comectly abserved, Lhe abifity of a mlevision broadeast stalion Wo threaten b wolhhold it
signal, even il it does not armally do so, changex ils bprgaining pozition wilh respect o MYPEDs, and cowld allow it
o extract higher prices, which ultimmely are pagsed ot 10 consumers™ (204 see, alse, T 4 and [51); ddeiphio
Communications Corp., Fime Warner Cable fnc. and Comcast Corp., 21 FOU Red. 3203, Appendix D (2006 .

3-
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B. Israel and Katz® Criticism nf the Speciflc hmplementation of My Framework
Igunores that Estimates of Departure Rates Aacocialed with Broadceas( Stations
Detived From My Framework Are Consistent With Other Evidence on Departure
Rates

9. Israel and Katz cleim thal “using the bargaining model to detive precise prediclions about
pricing effects from the proposed transaction pushes the madel beyond whai [jt] can reasonably
do.”'" They question whether the framework, combined with the specific assumptious that I
make (in particular, the “equal sharing assumption'}, can generste reliable predictions. Their

crilique is unfounded for two masons.

10.  First, Israel and Kalz unsinterprel the conclusion that I derive from my parameterizalion
of e bargaining model. 1 did not conclude that the eslimated increases in retransmissian fees
obtained from application of the model reflect the precise acmal (ncrease in rates that would
result from uncanditional approval of the merger. Rather, my calculations indicate what market
forees would inply far the change in rares if olher forees (Such as potenlial regulatory restrainls)
did nol intervene. [ use the madel 10 demonstrate Ihe incompleleness of the thecretical and
empirical analysis provided by Israel and Katz in their initial report, which ignored completely
the potential impact ob retransmission [ees from vertical inlegratian. Nothing in Israe] and Kalz’
critique of my hawnewark refutes my fundamental conclusion, which is that their exclusive focus
on the likelihood of foreclosure is inproper and il Wie merger would creale candijtions that

make higher retiansmission rates likely.

11. Second, Israel and Katz ignore my uae of empirical evidence to support the prediclians of
my theoretical model. The first slep of my analysis uses tlie inodel and a common assumplion
about firms’ “bargaining skill”- combined wilh empirical evidence on outcomes al
retransmission negoliations, broadeast advertising revenues, MYPD margins and athet economic
variables — ta predict deparfure rates associated with the elimination of NBCU O£0O hroadcast
stalions [rom 1n MVPD's lineup. Butl my analysis hns a second siep, in which I compare Ihese
predicled depariure rates ta empirical evidence an how MYPD3’ subscribership changed

historically wlien broadeast networks were added 1o or removed from MVYPDs’ cliannel linenps.

" Jsrael and Katz Opposition Report 144,
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This empincal evidence comes froin (g) DIRECTV's addition of local broadcast slations (local
into local (“LIL™)) Lo ils lineap and (b) the elimination of local breadeast slations from DISH's
lineup during the Fisber dispute. My predicied departure rale [rom parsmetenzing the
bargaining model was broadly consistem with the empitical evidence on departre rates fromn

historical experience.

12, Tlws, my enalysia did not rely on economic Iheory alone, but provided a framework for
deriving lestable imnplications, which 1 supported with ewipirical evideace from relaled bistorical
events. Theee comparisons provided evidence that my bargaining madel, combined with the
parameter assumptions (hat [ make, provides a useful framework for underslanding Lhe outcomes
of real-world retrapsniission negaliations and for predicting liow iarkei forces would aflect

relransmission rates afier the proposed transaclion.

C. Other Evidence Supporis the Use of the Equal-Sharing Assuniptiou 1o this Context

13.  lsrael and Kalz challenge my assumption (et tie gains from trads resulling from
reaching agreemeni on relransmission consent will be shared equally by Ihe parties. Ralher, they
suggest 1hat & 1nare complex assumption iz appropriate, in which the division of gajns [rom trade
reflecis dilferences in the panies’ “degrees of risk aversion oy different discount rates.”™’ They
argue hat the price prediciion resulting from en assumplion of equal sharing caunol be
characierized as “a natural suinmary af the range of possibilities,” because, they claim, il is

. . . . - . . . . . 12
inconsistent wilh empirical evidence from previous vertical inTegration evenls.

14, Israel and Kair correctly note lhat, if NBC possedses virtually all the bargainimg skill and
Ihe MVPD possesses virtually none, then lhe bargaring tiodel implies thal inlegralion would
have lile or na effect on the oulcoine of relzansmission negalialions.” However, they provide
no basis for the kind of exireme sharing assumplion needed for my model o generate Lhe
conclusiow that the proposed transaction would nol tend to iucrease relransmuissian rates. While

extreme deviations from equal sharing would generare predictions thal differ (rom the esiimates 1

"' lirael emd Katz Opposition Report THE
¥ Jerael and Kalz Opposilion Repon 952
" lerael and Karz Opposition Report 751
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presented in iny Iniual Report. more hoderaie changes (e.g., assuming that the gains are split

1/3:2/3, rather than 30:50) su1] predict large clianges in retransmission rates.

15, Itis straightforward te derive n more general vession of the model in my Initial Report,
which allows NBCU and the MVPD to dilfer in their barpaining skill. Let & index NBCU's
bargainng skill, where s is between zero and one, so (f-5) represeuts the MYPD's bargaining
skill. Then Lhe eapressian for the departure rale (equation (14) in my [nitial Report) becomes:

B r*+ {1l -5}1—a)b
T Qa- s)[(i;:a +r(l—a))+{1- ﬂ]b] +sP (N =1}

d

and the eapression for the increase in retranemission lees associated willl inlegration (equation

{18) i 10y [nilial Report) becomes:

—r'=01-s)da(P{N=0)—7)

Neote thnt if 3 =14 (meaning the partics have equal bargainmg skill). I oblain e expressions in

my Initial Report.

16.  Usiug this expression, Exhibit 1 shows that {{

}} Lsrael and Kntz provide no basis for assunung thal either oze of these
alternative assumplions is better ar worse han adopiing the typical assumpiion of equel

bargainiug slkll.

17.  Inmy Inilial Report, I supporied the reasonableness of iny nssumption of equal sharing
by comparing departure rales predicted by nry maodel o listorical evidence. This comparisou
provided empirical snpport for niy conclusion that the combination of the equal-shanng
assumnption willl other parareter asswmptions was reasonable. The reasonableness of Lhe equal-

sharing assumption alsa is supported by Professor Katz himsell, who adopted this assumption

6
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without gueslioning ils reasonableness, or even gupgesting thal it was speculative ot
controversial, in his previons teport to tie FCC on retransmission consent negotiations. '
Indeed, his conclusion in his RTC reporl that uicreased competition among MYPDs explains
mcreases in relransnission rates 1§ inconsisteul with a claim (which he suggeats here) thar
networks’ bargaining skill (or, more generally, their share parameter) is exireinely high relative
to Ihat of MYPDs. Kaiz assumued i is RTC Reporl that, independent of the extenl of

competition between MVPDs, egual shating of gains from trade was a reasonable asswnption.'*

D. Israel and Katz Wrongly Claim That My Awumption about Firms’ Bargaining
Positious is Inconsistent With the Rest of My Model

18, Ismael and Katz claim that empirical evidence Irom “evenls involving uon-integrated
nerworks,” by which I presunie they mean the Fislier episode and LIL mboduction, “very likely
overslale the deparmure rate thal a verically integrated Comcast could induce by withholding
NBCU netwarks frow rival MYPDs."™"® They claim that “by Ihe logic of the model, an MVPD
negotialing with a vertically lutegrated NBCU would have an incentive Lo reduce the exlent [0
which it would lose subscribers, say by comuinitiing itself (o reducing ts siibscription charges
condilional on losing access lo NBCU content™" However, this crifique is invalid. I properly
incorporiled both price and quannry effects into my model and into 1y pred:clions of the effect

of the merger on relranamissioa rates.

19.  Iexplained in my Imnal Report that any MVPD that loses the right 1o rebransmit a
broadcast statton will iu general eam lower profits beceuse ol both reduced subscrbership {lawer
quantity from “departures”) and lower prices (1., discounts made to reduce the loss ol
subscribers). The &plit between lower quantity and lower price reflects the MVPD’s new choice
of price given its chauged channel lineup. { {

' Katz 2009 RTC Report 126. Tinder that he viewod Lhis as reasonable because he kecps Lhis assumplion vnchanged
wheqg lie compares Lhe ouicome implied by the bargaiming niodel in the scenanos of leez and /hen more MYFD
comperitian.

1% |n its Order in the Adelphia 1ater, the FCL stated thal “[fhroughoul our aualysis, we adopt a slandand soluion to
bargading games by assuming that the parbes epliv the gains (hom tade (yo =71,= 0.3),” where ¥ is the charing
paramciee (see, Adelphia Covmmurications Covp., Tinie Warer Cable Ine . amd Comcast Corp., 21 FOC Red. B20Y,
Appendie D 924) (2008, ciiing . Fudenberg and T. Tirole, Game Theory 117 (1991)),

" lerme] and ¥z Opposition Report 139

' 1srael and Katz Opgposilian Repart 139 (looinote omited).
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} Ex-ente, a firm might want lo
“colnmif” to cutting price more than would be profit maximizing in an attempt to negotiate a

beher deal, but it is unclear why such a coinmitment would be credible.

20, Isracl and Katz appear to claim that the MVPLYs oplima! subscriber price in the absence
of an agreement would be lower il it 18 negotiating with au integraled firm than il )1 were
negotiating with an nmnlegrated broadeast station. They arpue thac the MYPI} has a strategic
iucenhve Lo reduce ils price in order to reduce 115 losa of subscribership, and thus the
subscribership gain by the integrated firm, and thereby to worsen the integrated finn's bargaimng
padition,. They claim that il is inconsizlent with the logic of my model (o ignore the parties’
expeclelion that a breakdown m negobanons would cause the MVPL} to price strategically in Lhis

I8
way.

21, [srael and Kalz’ argument 15 mvalid. First, even il there were some basis to make such an
adjustment, they provide no evideuce of how il wonld affect the model’s conclnsions. A
substantial frartion of the eflect af the MVYPDYs lower price would prevem deparures 1o the
parties’ MVPD compenlors. This means that the lower the share of departures gained by the
integrated finn, the higher the cosr to the MYPD [rom adjusting price strategically. [¥ Comcast
would gain 40 perecni of Lhe subscribers that leave a DBS firm for another MVPD if the DBS
firm lost retransmussion rights to NBC, then lowering its sabscription rale wouid cause the DBS
firm to reduce price 10 the 50 percent of subscribers that watld choose other MY PL}s, even
thongh by assumption il would nol be in the DBS finm's interest ta do so (given that it was not in

il5 interest before the venical integration).

22 Second, [arael and Kalz ignore a symmeltic incenlive on the part of the vertically
inlegrated 1imm (in this case Comcast-WBCU) to commit Lo reduce price in order 1o increase the
MVPD’s loss of subscnbers (and ithus improve Comceast-NBCU s bargaining position). They
pravide no reason why, if such sbalegic actions were part of firms' equilibrium response, tha
only strategic pricing elfect is for the MVPD 10 adjnst price, aud 1ot for the inlegrated [irm to do

so. In general, whether firms™ bargaining posinens incorporate these strategic consideralions in

*® Igrael and Katz Opposilion Report 112679,
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the “no trade” autcome depends on assumplions aboul MVPDs® and networks® belizls abaul
each alher’s actions {and abont each allier’s heliefs) should they reach such a point, These
assumptions, in um, affect whether an MVPD could commil to lower price sirategically during
an impasse. Israel and Katz imply that, “say by committing self 1o reducing its subscriplion
charges conditional on losing access wo NBCU content,” the MYPD could limit its logs of

subscribers, bul they provide no arguments or evidence beyond this.' *

23 My asswinplion that hirms wounld lower prices in the “no trade outcoine™ in & way
consisient with past behaviar {and thus presumably with their profit-maximizing choices
histonically} dees not iinply thal they can commit Lo Jower price strategically even 1ore. 1srael
and Katz provide oo evidence that such sirafegic commiiments have been an impociant part of

pasl negolialions.

III. Ecopomic Evidence Indicates Thal Israel and Katz’ Newly Adopled Estimate of the

Share of MVPD Subscribers Thal Switch From a DBS Firm (o Comeast Is Ton Low
24.  lirael and Katz correctly slate that my mode} implies that reiransmission fees will
increase after inlegration “oady if Comicast would gain snbscnibers when other MVPDs lost
aceess to NBCU networks ™" They claim that *no one has presenied any evidence in this
proceeding to establish that Comeasi wonld gain siguifican) numbers of subscribers in such a
circumslance.”*! ]

3% They crilicize me for adopling Iheir sssnmption
jwhich they made iu their initial Teport) that the diversion rate to Comeast from a5 MVYPD 1hat
loges programming 12 proporiional to Comeast’s market share among the MVPDs that did not
lose programmming. They now claim that ihe asswinplion w thair miial report is “contradicied by

. L
the eyvidence.™

" tsrael and Kalz Opposition Eepon $15.
& Isracl and Katz Opposition Repon 134 (emphasis in die aciginal).
" Igael and Katz Opposition Report 154
“ 15rmel and Kaiz Opposilion Report 134,
* Jarael and Kawz Opposition Report 56.
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25 In therr implementation of a version of my pricing modei, in whicl: they claim to
incorporale “eificiencies into the analysis,™ Israe] and Kaiz assume (hat “diversion From a DBS
provider to Comcasl is equal 1o /5 of the value thar would < itnplied by proportional diversion

"> Tley naw claim that even Ihs assumption is conservalive given that,

hased on market shares,
they claim, their empirical resulls imply a({ }} diversion rale.*® Hawsver, [srael and
Kalz™ claim aboul diversion to Comeasl reguiies exireine assumptions aboul subalitulability
between Comcast's oflerings and those of the DBS suppliers (hai is not supported by oiher

empirical evidence.

24 Below, [ examine eyidence gn subatitution between DBS lirms and ceble, none of which
supporis [arsel and Ketz® claim of{ ! i} diversion between o DBS provider and
Comcast {or cable more generally}. Rather, it supports an assumption of a diversion rate from
DBS 1o cable greater than “1/3 of whal would be implied by proporiicnal diversion based on
unarket shares.™ Based on tlis evidence, 1 conclude that lsrael and Katz' assumption is nol
conservative. Although lamel and Kalz’ onginal assimption af proportionale substtution
{which [ also adopted 10 iny Imlial Report) likely ovemsiares the degree of awitching to cable, the
evidence I report below, taken logether. indicates that a reasonable assumption is a substitution

rale of between { { }++ of that implied by proportionale subsatulion.
A, DIRECTY Surveys of Lost and Gained Snbscribers Show Snbstantial Switching (o
Cable

27.  DIRECTYV conducls surveys Lo identify which MVPD, if any, its farmer subscribers
clicose after they cancel their subscriplion 1o DIRECTY. Results froun surveys in the first

quarter of 2010 ipdicare that {{

* Istael and Kai2 Oppositton Report 6.
* Israel and Kalz Opposition Report §6 7.

% Tsraz] and Xawz Opposilion Repoct 767, 11 is nol clear how this | | il essumpuon it growded empincally,
although, as I show below, it u more ressonable than {{ i | diversion.

7 Yirwel and Katz Opposilion Repon |16.

By 11 of losl submctibers report that hey have uot subseribed 1o 2 new MVPD. I understand, basad

on my S1afls discussions with DIRECTY, lhal a significant pofiicn of these wsually subseribes o another MYPD in

-10-
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3

28.  Mationally, cable’s share ol all MYPD subscribers {{

' }** This means that, according to the survey, subscribers
leaving DIRECTV move lo a rable provider at a rate equal to |} 7} percent of
cable's uational share of non-DIRECTY suhscribers. Although less than proportionale
substitution, this exceeds substantially the diversion rate that [srael and Kalz now claim is

CORBEValIvE,

29.  Moreover, lhese calculatione likely provide an wuderestimate ol diversiou fo cable,
because they locus exclusively on the existimg subscribers that DIRECTV likely would lose if it
became less attysclive (such as by losiag 2ccess 10 some programming } and ighore the
corresponding decline in rew subscribers ta DIRECTYV that would resull 1f DTRECTV s
programuming became less attractive. i al3o ignares the faci that telco is growing rapidly, so exil
rales to 1elco likely overstale leleo’s sieady-siate represeniation among the new MVPD selecled
by DIRECTY subscribers. For both of these reasons, the dismibntion of prior MVPDs for new
DIRECTY subscribers, also tracked by DIRECTV, provides useful additional evidence on

subslitution.

30.  In the List qoarter of 2010, {{

i t of new DIRECT V subscribers that
indicated tbey swilched from another MVFED had switched from cable. [fthe decline in
DIRECTYV subscribers (rom a loss of particular programming were due equelly to a raduction in

the mimber ol new subscribers and an increase in the wunber of lost subscribers, then the simple

a shart perod of twme. The swilching idenlified in the roporl zccounts oy only 98 petcent of those responding Lo the
survey [ undetstand frou my Stalf s discoseioms with DIRECTY that the remaining twe percent did not tespond to
chis murvey quesiion. See, DIRECTY Marketing Research, “Past & Cureent TY Service Trends Q2 2008 1 01
2013

=,
1

1
DIRECTY Muarketing Revearch. “Pas| & Current TY Scrvice Trends (G2 2009 {0 (1 201407
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