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accornpli.'lhed without lhe lranSlll:tion .,LJl Applicants' under. tanding of thi, concept i8

nol shared b", 1m, Coltunission. To be cOll.id=d Iransa~lioll-Specitlc,a benefil muat be

"unlikel", 10 be realized b", olher meaw that entail (eWel ~llticompetilive elfect:s,"ll6 and

mlt,l be oue "that would not be .duevable but for lhe proposed merger. ,,1>7 Thus, lhe

Commi.sion has tbund, for example, lhal a c1ai""'d benefit is 001 transaclion-.pecific Ir il

could be accomp\i~hedby ajoiot venture between the parties or olher means tluit po;~

fewer competitin lisks ruther than merger.'~

Using the CommissiDII's definition, ~everal claimed benelit~onhe pr<Jposed

lran6~Cli(m are quite plainly notlransaclion..,peeific. For example, iI.'l DlRECTV pointed

OUl, Comcll.'lt and NBCU ~ould bid for SPOR< righlS llIl ajointventvre, jusl ~s TNT and

CBS did tor the righlS 10 the Men's NCAA Basketball Toum:mtenl. l2O Olher examples

are discussed in more detail below.

1. Cr>",mm, Serue Media. Applicaol~ have c"Hnmitied to expand Comca.<lt'.;

exi~ling p.rtnership wilh Common Senae Media and II) "look tor mOre 0pPl)rtunitie~ [OJ

'" S" Eo•.,Sia" CO",",C '". co>p.. Generol Mol~" c~'P., alld Hughes E/ec""~i<,, CO'P.. He:lrin~
IJoe.ignalion Order. 11 FCC Rod, 20559, 1 I S9 (1DD1) ("EcMSrar HDO').

m N"fNEX CO'P. a"d Bd/ .~r/a~ric Ca>p.• Men'QIO/Idum Opmi"" IIr\d om«. 12 FCC Red. 19°,5, 1 I ~~
( t991).

". See. e.g.• E<'hosrar Hoo, ~ 230 (rejecting claimed benefit rel.ltd,o .a'ollile bro.dl>aod ,"",ioe
bOCll"~ apl,jioanls failed to show thot th. "crilical mass" of subsoribers and f";titl",, oould not be
.<:hi<ved Utcough a joint vento.... "'her thor. merger); N""'j,'ffughes, '1'11328. 33 7. 3~O. 1.;7 (rejecling
.-vm-I d,imed benefits be<amo applicanls had n~l upt.Ln<d why those benefi), ""uld oa' Illke pt"".
in lh••b,OIl"" of the trnn'''''tl@); Come""l C0'P.. AT.!T c."p" andAT&TC"",ca" Corp
Momorandum Opinion and Order, 17 FCC Red. l~:'~6, '! 10] (2002) (reject;ng daimed bOIlef" where
applioants had m,le<l "' .!Iow that il required ,pee;,t "'p<rti" thai oould no' b¢ duplio.'ed ab""" 'he
""",.olion),

". See DlRECTV Comm..." .,59.
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[Common Sense] 10 work with NBCU.,,]JO Yet the Opposilion reve.ls Ihll.l Comca.,t "i.

110W ill Ihe process of fonn!lizing wilh Comlllon Sense" Ihe very undenaking~ ma.de in

Ihe Application m Given thlll DlRECn' has already inlegroled Common Sen~eMedia

ratings infomLJlion into il:! on-screen guide,m lhij "commitmenl" is almo.! cenainly

driven by nlarkel torce. ralher lhan any impenljve Mi~ing from the pJ<'posed Itansaclion

~ Sponish-Ianguage programming. Documents produced in lhi~ proCeedlO~ cllil

intn queslion lhe tran.,aclioo-jp""ificity of Applicanl.' COIOIDllmeIlti with re,pecl to

carriage ofadditirma! Spanish-language programming, For example, {I

L" See AppliUl;on .l 46 (COn.uilln""l #5).

1U Op[>OOiuOl,.'35.

'" Sf< PlRECfV. DIRlJCTV" Fin' '" £),,!li;er &uy-Io- Underst,,,,d O>!,l'''''''' TY Ratings Fro,.,
Co","o" S.",. ){.dia (Feb. 24, 20 lb] (a""Uabi. al
hllJl:l1www.direclv.cm...UTVAPPJgJobolIortid. j sp?..selld'-P670~ I, J& _DARGS~!DTVAPP"'1I1~b.V
oQmponenVmlp'_v. j sp&._requ",lid~ 1405)45)

III 63-{;OM_728.

'" 63-COM-7B, _736.
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I) there i~ Ill> b:l!lj~ [or Comca~t to argue Ihat thi~ pwlIered

cammitmcnl l~ tHll~lIClion-,pccific.

J. YOD programming. In its Commenls, DIRECT'.' compared the many ~urces

of YOD eonlenl available 10 Comclsl with the much ~maUeramoun! ofYOD comcnt

aetwlly made available to ~ub:;cribel1i, md «Included lhat "somethin~ other than the

availabili\y of mnlenl - such as limitations in Comcast's own facilities - was

responsible."] " In re,pon.~, Applicant. as~ert itl~lead thaI Corncasl'~ ability to mlXt

COllsumer demand for bi~h-qwJity conlenl across muWple pbtforms was delayed by the

reluctance of conlem OVrTlef5 to embrace new and unlested distribution platforms, such as

VODllo Similarly, Rosston and Topper assen that Ille launch and expansiOIl oflhe VOD

platform took 101l~er Ibm expected becau~e oflimit~ 011 tlie quanti\y, quality, and variety

of cOlllenl thai, wao available to CClmmst," J

Sllcb as,enions are {I

}) m Moreover, with reiipecll0 NBCD specificaUy, 1"

llS DJRECTV Conunen" 8154

". OpF""';"1l al57.

", R"",,,,,,rr op?er Oppo,i!i"" Repon 01 4.

'" 6J-COM-308; 6l-4::0M·) 18; 63-COM-70L

'N 63-COM-296; 63 COM.JOO
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J) l4" This inlernal evidence furtlwr undel'l:ut~

Applicant.' c1airn~ lIbout!he benefit. ofthe propos€d lransaction. l']

DlRECTV al<o pointed out that, while NBCU content may become more

!l.vailable in more W3yB to Corneart, it i~ likely to be more diflicult tor Comca.t'~ MVPD

rivals to acceSS. 142 ApplicanlB hBv~ no! challenged !hi6 ob~ef"ll.tioJl. A ~ wi!h their

w:gumenls .elaled to double mw:g;n.hZlIlioll,;\ appears that ApplicanlB belie,'e ·.hat what

i~ good fo. Comca~1 ~ good for !he public at large Th~ Commi~~iou cannot take <Ilch II.

lUllTOW view in its analpis.

4. jnwstme,,'. Anotherbenefit clllimed by Applicanis iB the likelihood that

Comcacst wIll in"e~l in NBCU progrlltnm;f\g, Ju.t a. it ha;; dolle with ~the. networks it hail

acquired,'oIJ D1REClV challenged this pllIp~rtedbenclil, noting that theJe was 110

evide~ce thai NBCU nelworks l~cked for invesnnent Or were otherwise in a ~imilar

po~i!ion a. Corncast' ~ other pro!:I"'llIming acquisition•. J" ln re.pell.le, Ro~~ton and

'" Perh;;ps In"" ;1 ,Mull! come "-' no surprise !I." "'" CEO of ('.(llllC"~·S wholll-<Jwnro online lnedi.
m"""g.menl ,nd pub!i;bing oOnJP""y, the Pl.tfunn, opined lJ".! ... [mlod.. ""mpanies Or< now
wh(llene.nedJy '",b,,,,inl nlulti-pblfomJ vidoo di,lnbulion."" 50. Co",.·,UI Medio Cem"r ond I~~

Pla!fom, .-j,mounce Va/;d<1r;oo ofn..ir 0"/;,,. Video Pub/j"ning Capobiline,' in Pr~-Sen,;ngNiel50n ,
4"d;Q Warer1l'larb, TIlEPLATFC>R" (MAV 1!1, 2010) (",,,,ilable at
llrtp: II'hoplalfoml.ooml.bouLidol" .....' ,ne_"'oplatform_niel,en_oJ_....nounc<mmt).

'" See DlRECTV COllm.en~s.1 ~~-~4

,... See DlRECfV (".."""on" ...18-.\9,
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To?per poinl to NBC 115 an example ofprogr=.rning thai is underperforrning and would

benefit from greater illvelilment by Corneast"~ Yet tile evidenee does not ~upport lhi.~

aB6ertion.

FDr example, internal documenl~ produced by NBCU show: :

II''''' - a year when NBC was lile \Ql""rMli<oo network, '47 Another

presentation {j

}} .148 Moreover. an uhihil provided by Ro~slon and Topper ,h<lWS

\hat (I

)].149 Such robusl >tdvertisiug resull6 are not consi~tent wilh an

"underperforrning" neho'Olk tlut lacks inveslrnent.

Sigllificunlly, ArpJicanl~ did nol even allempt to argue that NBCU's ""ble

lIetworks are underperforrning or lack for inve.tmen' Indeed, an exhibil submined by

'" RO,"IJ>Jl/Torper Opp<l;ilion R<port al10,

". 2l·N8CV·12~9RoJ 9

]47 See. e,g., N.twork ROIlkiogs ("v~"able al
b tlp:Ii'v;v,orw'Niel,eu_R'lin",,'H;"ondN"""ark3 elevi'ion_by_SelUO"i2000,)

'" Z1-NBCll·9370 a19.

", RJ);<tonlTopptr R<ply Report. li"'d l'any Exh. "") A.~d "'-, ~o ..d .bo.we. """ther doourneol pro""«d
b~Co""""'l ;n 1h;, proceeding ,13"" ,hal! {

)}.
39-{;OM·12
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J(a('lJlsrael ~howsthal: (I) H

"} m" .

A~ for inveslmrnL 11

I) ,;, Applicanl~ tb~m~elves s\al~ thaI, uller

buying Telemundo far $2.7 billion in 2002, NBCU BlJbseq"enlly illve~led an additioJlal

.:11900 million to l'Cquire ~taliOl\.' and create Te1emundo SllldiM twhich currenlly pIC>duce~

mOre than 3000 hoUl1l of original COR(em a year):md TeJemundo Inlemali<J(Illl ll4

Conve:rsely, Jbere is evidence that COlOca31 may actually invest less in NBCU. For

example, {(

'lO l"..,lfI{"lZ Reply ReporL ConlidL"n\;al 'nd Highly Conr,denti.l Supporting Dat., DoJ.ulllenl 1l.2.1.7
"' NBCll-lU7, NBCU-i 10, NBClI-l17 (luly 22. 2010)

'" /<1." J2~, 160.

'" /dalll7.

'" /d", III

," Oppo,ition al VS.



REDACTED -FOR PUBUC INSPECTION

,} '", .

A~ DlRECTV point~d ow:, tbere i~ no evidence WI NBCU hall under-invested in

it. hlOOOCilSI network: or cable chalUleia. Moreover, the succe8S of any ..<JlIlenl depends

more upon devdoping programming that vi"....'e'" Wl1.llt to watch than upon simply

spending more money. NBC presents a vivid &nil ,ecenl ellample ofdus principle,

having engaged in a high profile gambit fD mOVe Jay LenD ID primeliUle and Conan

O'Brien t<J The Tonight Show, only 10 reverse iliose deci.iOD' after Ie". than five monch,;

- ....·hile absorbing a $45 million charge to buy Qllt O'Brien's contract.

ThUii, IDllny !)f!he benefits claimed by Applicllnts om: not cognizable under Ihe

Cornmission';; public intete8\ nnalysis. In addition, it is worth noting thai Applicant;;

have nol aBsmed thai the procompe\illVll conditions proposed by DJRECTV ill thio

pruceeding. wOlllJ prevent them from arh;eving any ofthe~e pUTponed benefiw

CONCLUSION

For the foregoin~ reasons, DIRECT\! re~peGtfulJy submitl; 1I11l1lhe pnblir interest

W{luld be 8erved by appro,·jng the proposed tnJ.n~actjon only if the Commissioo impooeo

the narrowly tailored conditions to safegu~rd compelirion and conswne,.. A~~ordingly,

DIRECTV reque~tl; thaI 1he conditions set IDM in Exhibit B hereto be inclu&d in !lily

granl i~~ued in thi! proce.:ding.

'" 31-COM-1185
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I. Introduction

1, On June 21, 2010, I ~ubmi~ed a report! ill wbich I expL1iood .... hy lhe analysis pn:~enl.:d

in Ill': ~ubmis.;ion 10 the Federal Communicalion~ Comrniiision CFCC) by Mark Isrnel and

Micl1ad L KalZ on behalf of the ApplicsolS' failed 10 addre.~ t!:Ie likely impact of lhe pmpo.ied

\rauJ"cliem onlhe COiit of lice!\lling NBCU prognmmmg 10 my report, I presenl,m m economic

roodellhat provided a framework for understlnding huw the acquisition by Comc"~1 ofNBCU's

owned and operaled ("0&0") broadca6t staliom und nalional cable progranuning would create

Loodilioru; !hut makB higher caoiage ra te6 likely,

2. 00 July 20, 2010, hrael md Kalz oubmiUed a new report in which they COmmeDl On my

Bubmjs~ion, "--l well as ou submissio"" "'" behalfofother parties' brad 'Iud K:n criticize my

framework and condu6ioDS, 'Iud reiterate their opinion lhat lhere is no basi. in cwuolllic th<'<JI)'

Or empirical observ31ion, 10 u:peet lhe propo~ed lnl",,"clion to harm consumers. lDdeed, l~rael

and Katz claim lhat efficiemic6 generated by the lnlm.1-clion huly will result in lower coru;umer

pnces.

3, Iu (hi~ ~ubmi.~ion, I reply 10 I~rll.Cl illId KEitt.' critique ofmy model 1provide empirical

analysis lh.l ill DMAs served by Comnul, a 9uMlantiai portion of[j,e subscribers lhat would

leave a DBS!inn in response to a los6 pf attlElclive prcllranuning would move 10 ComC~1 My

model predicls ~ub~l.anlial merealle. in carriage mles balled "" a reasonable e6timale oflhis

diver:lion rate, I also explain that Israel and Katz' olher .:ntiqne< of lily o.nalysis are unfounded,

and IMI the evidence lhey of]'er 10 suppon their claim~ that diversion 10 COlllCast fiorn DBS is

"near zero" Elnd thallhe u3Ilsaclion is likely 10 redu~e con.umer priees I~ flawed

L £,('no<>!lC A,,~ly.'" q(lhe 1,llpact of ,h," Pm1"',,,d C(,",casIlNBCU T,o",a<,io~ o~ ,he Co>llo MVPD,40blaining
A.us>'~ liBCV Pr~groJ.n,i"l:,(~[mti.IIl"l'on")

, Marlo: 1<,...1 '" Mich.oel L. K;,u., Apphcalion of'lI2 Co .."""jon StailModel afVertical FQ,<,,<lo,u,~ to Ihe
Pn;>fJ"<ed CO,"p"d-NBCU Tro'"aclion (February 26, :;:OI~1

, Mark jsrael & Miohz<1 L. "'ott;. £';oMn/;o Analysis oj rh,- P"'~M,d Co",cast·NBCV·GE 7C~",,·o,.,iolL(July 20.
2010) (41"",,1 and "'Ol" Opp"';'i<Jn Report"),

1·
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II. My Bargaining Framework f"r Analyzlng Negotiations Onr Relraomlisaloo Fees Is
Approprlau lind Informative

4. hrael and Katz claim !hOllhe model that I pre6enled 10 evaluale lhe effe~1 on

retr<lIlSmi5~iOD fees of !he propMOO transaction is "iIL"lpprupriate for aDIIlyziol! pricing in !his

indualTy and, in any event, faj][6] 10 yield procin, reliable predielioll~:'" They claim lhat my

model is "100 1itylized" 10 yield accurate p,edic\ioos abOUllhe outcome of rcl~mj1ision

negoliations. 5 In pal1iculllr, lhey queslion !he appJOpriateness of !he standard Nash bwgairring

o6smnplion about lhe ~pli\ of the gains from lnlde" md my all;lly~i~ ofhow finns' bargaiJ1ing

positions chmg<' with illtegra(joo.

A. Xatz' Previons Use of a Nalh Bargaining Framework To Analyze Nell0tiatinns Over

RelraDlmission Fees is Inconsistent with Ri~ Currenl Claim Tbal TltiB Framework
h Inappreprlate Fvr Analyzing Retran_mission Negotiations

~. IBrnelmd Katz claim tllallhe "theoretical"' bargaining rnodellhal I present - a Nasb

hrgaining model- is 'inappJOpriate" for llDaly1.ing pricing in lhis indU~lry. However, a61

di~cus5ed in my Initial Report, PJOfe'iWr Ko12 ~ndon;ed the equi\'~lenl l"r&mework in his

~ubmis~ion 10 lhe FCC at the end 01'20(19,& In thai report, Professor Kalz and his coauthors

apply a Na~h b.rgaimllg model [/I arnlyze the outwme of relran~missionconsent negolilliiow.

The fundamental f""rares ofProre~;,or Katz' model in bis prior report are lhe swne .. Ihose in

my model.

f>. [n 0 foolDote to lhe,r Opposilion Repon, h,aeland Kalz atlempl l<l distinguish the

applicartoll (If the bargaining model in Katz' ~arlier report from Illy appli"al ior. in ibis COIllelll.

They claim that Ihe earlier report "is nOl direclly reievllDl" beean.e (I) it "discussed only

departure rales from MVPDs, nol ~""ilching rates 10 my particuLar alternative MVPD" .•uchas

COrnea.if; and (1) "ils discussion~of departure rates was nol informed by lhe results of our

otudie~ ofthe various relransmission displlle~ or 10eal-illW·local event."J BUI their ellplmalion

'Isr.el ond K>oLZ Opposilion &port ~5.
'Israel .nd J<.a\Z Opposition R£pJrt 'lJ43
• lnili.l Rq,,>rt '!nI64.6I'. di.\cuo,iIIS Michael L. Kalz, Jon,lh"" OIU>ljl, & There,a Sulliv"", An EcohDnlic Ana/rs,'
afC<lIl."''''er Har", fro", rkr ('""enl Retrans",i.<$;on CON,ml Region" GN Docke' No. 09-47 (Nov. 12, 20091
("K'" 200~ RTC Rep<Jl1")
, l""",lll1ld Katz Opp08i~"" Rep"" '144 & fu 352
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provide~no .!Ustiflca.lion for rejecting applicaHon oflhe bargaining framework in lh,s proceeding,

while enoorsing iI in conneclion with Ihe FCC's ITlrllll~missionconsent proceeding The two

factors they idenlify reiD'. only to lheir empirical finding,; \;llId thus choices ofvalues for Ihe

p=eretE used in the modd),;llId not 10 Ihe apphcability of the Na:lh bMgaining model in this

selling.

7 Israel ;llId Katz claim tbat, allhough my "stylized" model "prov ide6 useful in.lights in

academic sctling6. it re lie!! on slrong a:li;umptions lhal very Iilu!ly ore wI satisfIed m ""tuDI

uegotiations between conten[ owners and MVPDs,,8 E\'e\l without regard to Ku",' nWn

application of lhis Iramework in analyzing and offering Qpruinn. cn real-world negotiations over

rctransmis.i<ln rales, however. ISl1l.el MId Katz ignore empirical appli,ation of this Irwnework in

other ,ontI.'XCI. In particular, lhe FCC applied a barpining Iramework in supporting ils

conclusions in the N'ew&'Huglies and Adelphi ...iComeastffWC lrausaclinn."

~. Thus, Israel and Katz' nsertion thut my model is purely an academic conotron thaI is not

DsG/ill for analyzing relnlnSlOi66ion negotiations is conll1ldicled both by Katz' roceut use of a

N'""h bargaining model to malyze lhe oUlcame ofn:lnlnslOis,;on negOliations and by the

applicari<;m PI' bargaining mndels more gUlerally. Impo["bnlly, the question~ UI lhi~ maner hinge

critically on the magnitude oftbe lo~s ohub~criber6an MVPD would incur ifil In~t ac~e~~ to

particnla.r programming (illleh a~ NBCU 0&0 starion,) This value, IOgelher wilh the

incremental value of adding ~ subilcriber, delenni11es the amounl MVPDt ore willi:ng to pay for

relrallsmi.sion rights. Thu~, as all ecannmic maller, the level ofnegoliated retr;lllsmission fees is

lbe natural place 10 1001<: for evidence on tbi. pnnuneter. That is exaCTly whalthe Nallb

bargaining model permiCl.

• l"aeJ Ol'ld K..:It. Opp",inon R"P"" 'fI44.
, Gen<ral Moto," COW. Hug~<r EI""rn;mics Corp. and n,e N,,,,, Co~po~arlonLid., 19 FCC Red. 473 \,..... '~"

"[ai' commenler< have ro""ctly ob,erved, Ihe ability of. ",Ie_;,;o,. bro.d<a<l ,'-"lion 10 Lbreale.n 10 w,lh~old i'"
,;gml, even if;t does not Il<"",ll~' do ,0, <hong•• its bOI~aining po'ition WI" "'P«' 10 MVPD" ""d c~~ld .1",.. it
,,, nrr.ct higher price" ",hioh ultimately are p....e<I on to cOD.urne,," (~;'O>\" ,CO, ,I,D, '1n14 and i5 J); .Uelphia
C"",mun;calia". Corp.. n,ne Wa",e~CoNe ;~C . ""d Co",ca<1 Corp.• 21 FCC Rod ~203, App'ndi, D (2006) .
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B. braelllnd Katz' Crltid~1Ilill the Spednr Implement.atlon of My Framework
Ignore! lhqt Eslimlltes of Departure Rllt.e!l Anocialed with Broadcllill Stlltlons
Derived From My Framework Are CODIMen! With Olher Evidence on Deputure
Rates.

9. I~mel and Kall: deim that "using. lhe bargaining model 10 derive precise predictions about

pridng effects from the ploposed transaction pu~he! the model beyond what [ill C!lrI rell&OIIably

do."'" They question whether the framework, combincd '" ith the specific a~"UITlpriol\!1 that I

make (in prticular, the "equal shuiag ~sumption"). cau generete reliable predictions. Their

critique is unfounded for two rellSOns.

10. First, braelwtd Kil1.2 urisintelpret the COncl\1lion that I derive fmm my parameteriz.ation

pf lIte bargaining model I did not conclude that the estimaled increase!l in retran"n'.ssion fee,,;

obtained from apptication of the model retlectthe precise actnal increase in raleS that ",ould

re!lult from um:onditional appmval of the merger. Rather, my caiculctiOlls indicate ",bat market

forees would imply for the change in rares if o!her foree6 (!Iuch as polt:nlial regulatory restrlllnl.ll)

did nul intervene. I use Ihe model to demoIl5trate Ibe incompletene!lS of the theuretical !lrId

empirical !lrIalysis provided by ltll1lelllnd Ka~ itl Iheir initial reporl, which ignored completely

the potential impact otJ retransmission feea from vertical integration. NothiJl,l! in Is,"el and Katz'

critique ofmy framework refutes my fundamental conclusion, which i8 lhal their exclusive focu&

on the likdihuod of fo",c1<Y-;ure is improper and Ihe-Ithe merger would creat~ conditiOIl5 tbal

make higher rett!lrl~mi66iOll rale~ likely.

11. Second, I!lrael!lrld Katz ignore my use of empirical evidence 10 support the prediciloru! of

my theoretical mOOe!. The ftrst step ofmy 1ll\alysi~use~ the model !lrId a C{lmmotl B6.UITlption

about flnm' "bargaim~skill"- combined "" ilb empirical evid<:o.ce on OUlcomes {l (

rel1an~mission negotmtions, bro!ldc~t advertising re"mue', MVPD margin6 and othct economic

variable> - kJ predict &parture rale' associated with the eiimination ofNBCU 0&0 htoadca~l

statiuDS frolll:ln MVPD's lineup. But my analy.i!l hns a second slep, in which I compare Ih~~

predicted departure rate!! to ernpiricai evidence On how MVPD~' subscribel'!lhip changed

historically when broadcast networks were added In or removed from MVPD,' channellinenps.

jO )".01 il\II ](atz Opp""ition Repon'4-l
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Thj~ empiricaJ ."idenee comes from (a) DlRECTV' j ~ddition nf local broadcast stslions (local

into local ("LlL·') to ill; lineup and (b) the elimination Df local brDsdcast ;;tatioll~ from DISH'.

lineup durin@. the Fi,;her di~pu\e. My predicted departure rate from parnmelenzlll@. Ihe

bargaining model Was broadly COll.>~itent with the empiricd evidence on depanure rales from

historical experience.

I~. Thu;;, my wlaly.is did IIDI reJy on economic Iheory alone, but provided a framework fot

deriving lestable implications, which I supported with elllpincal evidence from related bistorical

evenls. These cernpari.ons provided evidence that my har@.amingmodd,combinedwiththe

parameter a;;sumptioll' that [trulKe, provides a useful framework fDr unden;tanding the outcome.

of real-world retrammi~,iollnegotiations and for predictill!l how markel forces would affect

retransrni,;sion rates afie. the proposed tr~3Ction.

C. Other Evidence Supports the Use orthe "quai-Sharing Assumption In this Conlcd

1J. brue111nd Katz challenge my as.wnption lhat lhe gain. from trade .esDJling from

reaching agreement on retrarusmis,ion COIl.<~f will be .hared equally by Ihe panies. Ralher, they

suggesl Ihat a more complex 8.'isurnption i. appropriate, in which the divi.i"n of gains from lr.lde

renoels difference. in the panie.' "degrees of risk aver.ion o. dl Iferenl disCOUllt rates.',l I They

ugDe lhat the price prediclion resulting from WI astrumplion "r equal ~huing CWlllOt be

characterized as "a natural ;;DlllDtary of tbe limge ofpossibilitIes," beCi!llBe. !'r.C}' claim, it is

inconsistent wilh empiJic~J e"ilknce from previous vertical imegrafion event;;.'2

14 Israel and Kau correctly note that, if NBC po~Se.iSeS virtually allllle barglllnin[; skilt and

Ihe MVPD po~se~~eB virtually none, then Ihe bargailling llwdel implies lhat integralion wDuld

have linJe OJ nO etTecl on the outcome of relran3m;••;on negotiation,." However, they provide

no ba.'li, lor the!tind "fextreme sharing assumplion needed for my model 10 generate the

wnclD~iDu thai lhe proposed tran.9ction would n"t tend to illCrell5e relran3mJ.Bion Jates. While

extreme deviations finm equal .haring would geneJare p.edicti"n. thai differ lium the estumtes I

" I>",d ond Katz Oppo,ition Rep~r1 ~s

"1".01 and Katz Opposilion RqJon '~2.

" )".01 JJ1d KalZ Opposilion Report 151.
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pre~ented in my Initial Ref'<.'J1. male moderale ~haJlgc~ (e.g., a~sumillg that the gains are splil

113:213, rnlher than 50:50) slill predict large changes in retransrni~"ion rates.

15, It i. straighlforward to derive n more general n~ll>n Oflh.: modd in my Inilial Report,

which allows NBCU and the MVPD to dilfer in their balgaining skill. Ul:! index NBCU's

bargaining skill, where s is between zero and one, so (1-,,) lepreseuts tile MVPD's bargaining

skill. Then lhe expre..iall fur lhe departure rule (equation (14) in my Initial Report) boonmes:

and lhe e:<pression for the increase in retran~mi••ion fees "ssociated wilh inlegration (equ.lion

(18) in my [nitial Report) becomes:

NDte lhnt if,; ~ Vi (meaning lhe partie~ have equal bargaining skill). I oblain lIte ':lpr~ssioJ15 in

my lnitial Report.

16. Using lhis expreB~ioll, Exhibit 1 shows that, ({

I) [=d and Kntz provide no basis fOlllSsWlling lhat eilher One of these

altematin as~umlJlioll5 is better or worse lhan adopting the typical assumplion of equal

balgainiug skill.

17. In my Inilial Report, I supported the reasonablene~~ ofmy nssumption of equal sharing

by comparing departure rales predicted by my mood 10 lJislorical evidence. Thi. campali~ou

prav ided empirical snpport for my conelusiDn lhM lhe combinalioll of lhe equal-,;haring

assumption wilh other parameter assumpt;Dtl. w:>.s reasonable. The reuonabt"neiiS of lhe equal­

sharing :>.ssumption also is supparted by Professor Katz himseJl'. who adopl~d Ihis "-~sumptian

~-
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without que~lioning il" rea.~onableness, or e~en 8ugg~sting thai il was opeculalive or

controvennal, In hi~ previons report to lhe FCC on fetJan.m'-~sion consent negot.ialions.'4

Indeed, his c(IJIc1\l~ion in his RTC report thai increEL'led competition armm,g MVPOs explains

increases in retmll~missjon fates is inc<msisteul with n claim (which he ~uglle8l.'l here) thaI

network.' bargaining skill (or, mOre generally, their share pammert:r) ;s extremely high relalive

to Ih:u of MVPO•. Kalz a'isumed ill his RTC Report lhat, independent of the exteut of

cOlupelilion between MVPO., equal sharing of gains from trade wa. a reasOfl3ble nSBurnptiun, L'

D. brad aud Katz Wrongly Claim That M~' A",llmptioD about Firma' BargaiDing
POlltious i.lqeQq~jlteDtWithtbe Re.! or My Model

18, lsme! aud Katz claim thar empirical evidence from "evems involving uoo· Inlegrated

nerworh," by whlrh I pre~UDle they mem the Fisher epi.ode and LIL mtJoollction, ·'very likely

overnLale the dep.:unu:e rale that a vertically integraled Corncast could induce by withholding

NBCU netwQrks from rival MVPD~.'·'6 TIle,. claim thai "by Ihe logic of the model, an MVPD

negoliating with a vertically iutegrated NBCU would have an illcentive to reduce the extent to

which il woo ld lo~e subscriber~, say by commitling il.'lelf 10 redUCIng LIs snbscriplion charges

condil;onal on loslflg access to NBCU conlent",7 However, tltis critique is invalid. I properly

incorporaled both price MId quannty effects into my model and ibm Illy prediclioD3 of the effecl

of the merger On relranl>llliils;"" rales

19 I explained in my In;l;al Report that WI MVPD that loses the right to reb1lnsmit a

b,oadcast statiQn will ill general earn lower profil~ because ofboth reduced sub'cnber~hip(lower

qnanti!)' from "departures") Wid lower prices (u", dlS~OWltsmade to reduce the IO~5 01

sub6criber,) The tlplil between lower qUilulity ~nd lower price reflects the MVPD's new choice

ofprice gIven its cha:.1lled cbannel1iueup. {{

" Katz 2009 RTC Report ~26. I inf.rl~Ol ne vi<wrolnii .. re..onable because be loop. thi••"umpJiou onchanged
when he ,on,p."" lne oolC<lme implitd br \~e b...g.ining model in tbe ,cenori,,, of I, .. !>l'ld 'hen mon: MVPD
<{'mpetilian.
" In ," Order in the Adelphia mane" lh. fCC "0"" lhal "[I]hroughoui our oualy,;" W~ ,dopl a ,iand"l'd ,olution '0
""I!.~inin~ game, by ",,"ming thai In. portie••ph, th. gains [rom !rode ('fo ~ rl~ 0,5)," where r i, lne ,haling
p",_"er (>eo, Adelphia Co,n,.un;C"'im,-, Corp" Tinle W,,,,,er Cabl. ["~ a>ld COlflClJSl Co,p" 21 FCC 11<" B2~J,

App""d", D \~24) (2006), ciling D. fudenbtrg EIIld J. Tirok G~...e rh.",:, t 17 (1991)),
" Ior...,1 ""d Kir.z Oppo,;tioo 1I"lI.m ~59.

" 1"",,1 EIIld Katz Oppa,i:;on lIeport ~.i9 (rOOlno~ amirted).
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II EJt-tilIte, a firm mighl want to

"commit" to cutling price more thall would be profit maximizing in m attempt to llegotiate a

better de~l, but it i, undear why such a commitment would he credible

20, IHael md Katz appear to claim that the MVPD', oplimal subscriber pne" III the ~bl;encc

of an agr~emeut would be lower if it is negotialing with au integrated firm than if It wele

negotialing with an ulllnlegrated broadcast ~~tion. They argue that the MVPD hall a ,tratt>!I'c

incentive to reduce it;; price in order tl.J reduce It:! los~ of~ubscribel':lhip, and thus the

.ubscribel'ship gain by the integraled firm. and lhereby tl.J wotlien lhe integrated fillll·s bargaining

pc~ilion, They claim that it is i~on>i~tenl with the lcgic ofmy model to ignore the panies'

e.lpeetatioll that ~ breakdown in negotiations would cause the MVPD tl.J price ~lralegieally in thi~

way Li

21 (<rael alld Katz' argument i, invalid. Fi,-,;t, even if there were some bMis 1<> make such an

adjustment, they provid" no ""ide"ce ofhow it would affecr the mooers conclll.ion>. A

substantial fractioll of the effect cf the MVPD's lower price would prevenl dep"rtur~!i 10 the

partie.' MVPD c"mp~hlon Tm:! meallli thaI lhe lower the share of departures gained by the

integruted fInn, thl: higher the COI<t to the MVPD lrom adjusting price stralegically. If COlllcast

would gain 40 pt7~cnl of the ~ubscriber.lhatleave a DBS fillll for another MVPD if the DBS

filllllO!lt rerransnlission rights to NBC, thl:n l('Iwering it> ~nbscnption rate would CllU6e the DBS

fjllll tl.J reduce price to the 60 perceut nf sub~criber>thD\ wculd chno"" other MVPDs, even

thongh by a:!sumpl.ion it would nol be in lhe DBS fjrm'~ intere51 ro do so (given that il was not in

Its interett bero", the venieaI iutegrati('ln).

:n Seco~d, rirael and Katz ignore a ~ymrnetric incenlive on the part of the venitalty

integrated Jillll (ill tbis case Co=ast-NBCU) tn cnmmit to redlJCe price in ordw-'" lncrea~e the

MVPD's 10'5 nhubseribel. (and thu. imprn\'e ComcMt-NBCU's bargaining p('l,jti('ln) They

provide no reason why, if sueh ~lr3tegie l1.Clions were part of f=' equilibrium re!;ponse, tbll

only strategic pricing elreet i~ f('lr the MVPD to adinst price, aud ll('lt for the integrated lillll to do

So, In genecal, whether fillll' b",gainillg p('l~iricn, incorporate the.e 'lr"tegie consideratioIlB in

" 1"..,1 and Katz Oppo.ilion Report "267--9,
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the "uo trade" OUI"om~ depends on assumption:! about MVPOs' wid networks' beliefs aboul

each olh'r", ~c,jnns (and abont each. oilier's heJjef~) ,hn"ld they reach ~uch a point. These

assumption., in lUm, alf~d whether an MVPO could commit 10 lower pnce ,m<llegically during

an impElS.e, Israel and Katz imply that "say by committing ilselfto mlucing Ll~ subscription

charges conditioll...l on lo~ing accus 10 N8CU conteut" Ihe MVPO ""uld bmi I its ]OSB of

sub.:lcribers, bnt they provide n[l arglllJlenlll or evidence beyond thi~. J;

2J My assumplion thaI firms wonld lower price~ III the "no l.ade outcome" in II W<l)'

consi.tent wilh. P"'lt belLavior (and thus pre3urnabl)' with lheir profit-maximizing choicea

historically) does not ilnply tllat they can oommit to lower price ~tt1l1egic<llly even more. Israel

and Katz provide no evidence llLat such strat.egic commllment. heve ken an imp0rUll1t part of

past negotiatiou;;

III. Economic Evidence IndicaleJ ThaI hraellind Katz' Newly Arlopled EUlmllt" of tbe
Share ofMVPD SubKriben Thai Swileb From a DBS Firm 10 ComclUt b Too Low

24 lirad and Katz correctly .tate thai my mudd implies llLai rdmnsmission tees will

increase after ontegration "only ifComc"'lt would gain Bubscriben; when other MVPDs lost

.ccess to NBCU nc""orks ,,10 TIley claim tlLat "uo one he6 I"es~med o.ny evidence in thi.

proceeding to establi~h thaI Comc!l.l1 would gain .ignificalll numbel~ of subscribers in such a

circumstance."l] ((

11 12 They criticize me for adopting their assnmpliou

Iwhich they marle ill their iuilial report) lhal\he diversion rate to Corncasl flOm all MVPD lhal

loae8 programming i~ proportional to Comn.r. market mare among the MVPO< that did nnl

los" pro~llmnling. They now claim Ihal the anumplinn in tlLair inilial report is "contradicted by

the evidence. ,,»

" ls,,~l and Kaii OPlXlsitioll Rep~n 1~9

'" l"ad and Katz Oppo,;tion RqJ"" ';4 (empna'is in ·,J,e origin.l)
" 1".<1 lind Katz Oppo'ition Report ~]4_
" 1,,,,,,1 "",j Kaii Own'i1ion Il<port ~J4_
"Meland K.<Z OppO,il;on Report ~56_
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25. In Iheir implementation ofa vernion I)f my pricing model, in which they claim 10

incOTJIorale "ellicienc iu into lhe analy.i6,,,l. Israel and K~IZ a,;~wne Ihal "diver~ion Ji-mn • DBS

provider to Comca.1 is equ~llo llj of the value Ihal would Ix implied by propor1ional dive"ioll

based on O1>lrket .hares. ,,2S TJIe'Y now claim that even Ih'i a..omption is conservalive given thar,

the)' claim, Iheir empirical fe5ullS Jmply a([ }} diversion ral~.lS However, IErnel and

KalJ;' claim woul diversion to ComcaIll requj,e~ e1(lreme aIlBUmptiolls aboul 6ubalitulability

belween Comcasl'& offering6 and Iho.e oflhe DBS "'ppJiers Ihal i~ nat ~lIppor1ed b)' olher

empirical evidence

26 Below, I examine evidellce on Bub;litution between DBS [mIls and cable, none of which

rupporls l.inlel alld Katz' claim ofl { }} divel'.ion between ~ DBS provider and

Comc"~1 (or c"bl~ mOre gene(ll.lly). Rather, il ~ppor1, all llSSumptiOIl ofa dive/&iO!l ,ale from

DBS 10 cable grealeT tban "In ofwhal would be implied by proportional di~'enioll b:lSed On

madu:t ShareB.',ll Bated Olt Ihi~ evidence, I concln<k thaI lnael and Kalz' astrurnptiOll is 001

conservative. Althougb IUll.el and KalJ;' original atslImplion ofproportionale substitutioo

(wbich [also adopted in my Inilial Repor1) hkt:ly oven;lal.. the degree cf .witching to cable, lbe

evidenc~ lleport below, taken logelhw-. indicales that" reallonable a.~somption is II. substitulion

rale oflxtween f ( JJ oi (hat implied by proportiollale ;;1J~ritul ion,

)) "'"Il!llpuon is gro\JI,d<d <:ropirically.
i i di...."i"o.

A DIRECTV Survey! (lr L(IIt and Gained Snbnriben Sbow Snbstantial Switebing 10
Cable

27. D1RECTV conducl~ 'Ill'iey" 10 idenlify which MVPD, ifaoy, it> former subscribetli

clloo.e aftel lhey cancel th.:ir subscriplion to DlRECTV. Re~ulu; from sUl'ieys i" the first

quarter 0[2010 i.ndic~{e thai [{

,.. l"ael .. ,o](.a" Opp,,"il;on Report ~6-l

" Israel ""~ Ko'" Opl"'sition Report'~ J.
,. 1""",1 and ](.a", Op,,",sliioo Report 167. 11 ia nol clear h"'" chi, i I
•lthough,",1 ahow bel""" Ll '" moT< "",oon.ble than {{
" 1"",<1 EIJld K.1z OppoaiJion Rep"" ~ 16.
" I{ }) of hi ",,,..:libe,, report th.l lhey have unl subscribed 10 a new MVPD, 1UJlde"'l.ond, bo1<d
00 my Siaffa diacu"ions "'i'h DIRECTV, lhal a aiguificalll punion of theae ",",lly sub<cribes rn OIlolher MVPD in
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", '

28. Nahon.lly, coble's share 01"0.11 MVPD sub.\.cribers ({

l f9 This means that, ~••on:ling to the survey, iiubs.ribers

Ieo.ving DIRECTV mOVe 10 a rabk provider at a rate equal 10 ; 1 )) percent of

cabk's national share ofnon-DIRECTV Bubscribers. AhhQllgh less than proportionale

substitution, this exceeds substanlially the diven:ion rate thaI [mie! and Kalz nnw claim is

cooservalwe.

29. Moren,.er, these calculations likely provide an underesliIllllte of dive~iOl1 fO cable,

beCaUiie they foclU exclusively on the exisling subscribe" thaI DIRECTV lik:ely w<Juld lose ifil

became less altT"ctive (such as by \o~illg acceS.1 10 some progrnmmiuG) .nd ignore the

corresponding decline iu new subscnber. Ie D1RECTV thaI would re.ull ifDJRECTV's

programming became less attraClive. II abo 19:n<lres the facl thaI te\co is growiuG npidly••0 a;il

"les 10 le1eo likely over.tale lelco'~ .Ieady-slate representation amoliG lhe new MVPD selerled

by DIRECTV sooscriben;. For both of these reaBou~, lhe di.triblllion ofprior MVPD. for new

DlRECTV .ubscribeJs, al.o tracud by DIRECTV, provide. useful additional evidence on

subslitutiou.

30. In the firstquliJ1",-of2010, {{

II of new DIRECTV ~ubiicribers that

indicated tbey iwilebe<l fr-om allother MVPD had switched lYom cable. If the decliue in

DIRECTV subscribers from a 10.. ofparticubr progranuninG we,e due equally to a raduction in

the IlllmOOf of uew sub.\.cribers llrld an innease in the Humber of 10'\ .ub~cribers, then lhe simple

• '00" p<riod Ortirn<. Th. ,wilching idenl,r",d in the """,rt .ccounl, fo' only "'~ p,",C<:J1t 01 tho.. '-..pondill,ll 10 .....
• urvey t LJIldef'lB:nd fTom my StaIr, di'O\I!.i<Jmi with DlRECTV dI.. Ihe "'lflIlining Iwo p<rcenI did n~1 '""'I'""d ,,,
do" .'''''0'' que,lion. See, DlRECTI' Morkning R....rclr. "P"'l & Curtt,( TV Service Trends Q2 20n9 \~ Q1
ZOIO'

" : l

I}
DlRECTV MaruTm.: R.;o""",h "Pasl & Current TV S<""<. T"'ndo Q' 'OM 10 Ql znlO."
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