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average of the two diversion percentages might be a more relevan! indicator of the diversion rate
lhei an estimate based only on those leaving DIRECTY. This would saggest a diversion rate of
about §{ }1 of that implied by proportionate sabstitution.

31.  The previous estimales are denved froin nalionwide surveys, which cover DMAs that do
and do not have service available from lelco providers (U-Verse or FiO3). Since telcos serve all
the DMAS where NBCU has U&Ds,“ g poteniially better estimate of diversion in NBCU's Q&0
markets mighi be oblained by loaking only in markets where ar least one telco 15 available, In
markets Ihat DIRECTV calegorizes as ‘Telca-TV markets."} {

i}
32 1 also obtained additional detail from surveys that DIRECTY conducted between
Seplember 2009 and June 2010, which allows me o ook ouly al former subscribers who
indicated that they cancelled their DIRECTY subscription because of dissalisfachon over
DIRECTY's programming. and to investigate the share of these subscribers that went to various
competitors. The identified comnpelitors are 1en cable providers, DISH, U-Verse, and FiQS, In
addition, the survey identified the share that switched 1o ~Other (specified}” providers. Using

7 Media Census: All Video By DMA, 432008, The data indicate therr are lelco subscribers in all NBO O&Q
markes idemiilied in Israel-Kalz Report Teble |,

 DIRECTY Markeling Research. “Past & Curent TV Service Trends Q2 2009 1o QL 2000.”

*) This iz calculated as share ol non-DIRECTY subscribers 10 M YPDs.

Y DIRECTY Marketing Research. “Past & Current TV Service Trends Q2 2009 1o Q1 2050.”
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supplemenlal dara provided by DIRECTV, I determined thal abour § { 1} ol those wha
swilched Lo “Other (specified)” providers switched to cable providers.™

33 [ used these data 1o estimaie diversion raies 10 cable for customers wbo indicaled that
they ended their DIRECTV subscoplions becuuse “DIRECTY didn’( offer cerlain chaunels vou
wanred,” in paricular customers who indicsted dissatisfaction with DIRECTV's local and/or
sports channels, Among (hose indicaling dissalisjaction with local channels, {{ J} ol
thosz who discomtinued DIRECTY subscriprions moved to cable, which implies diversion 1o
cable of {] } 1 of ihat implied by praporticnate substitution; the comesponding oumbers
for those dissalisfied with DIRECTY s sports chaonels are |} 1}, respectively.”

R The estimates of diversion to cable derived [rom the DIRECTY survey data are
suunnafized in Exhibil 2. The diversion rates range from {{ 1 of that
implied by proporiionate substitubon, with {{

11 This survey evidence shows cansiderable substitution berwesn cable and DIRECTY.
All thes¢ comparisons indicate that Israg| and Katz' § | 11 diversion claim is
unsupparted, and suggesis a diversion rate to cable that exceeds oue-third of that implied by

propenionale substitution.

B. The “Near Zero” Diversion Rate Claimed by Israel and katz Would Imply that
Comcast and DBS Firms Do Not Compete.
15, lsrael and Kalz’ claim thal their estimate of a “uear-zero" increase in Comcasl
penetralion when DISH loses access to broadcast sialions, coupled with evidence that DISH
loses subslantial subscnbership, would imply thnt subscohers do nol consider services olfered hy
DBS (irms and Comcast as pood substitules. Subshholion as limited as this, however, is al adds

with hisioticel [indings that entry of DBS firms jucreased competilion (or cable firms like

* A samyple of e raw survey data froin DIRECTY mdicared thar of those cuslomers who leh DIRECTY far a

MVFL in the *(kher” calegory due Lo dissalisfaction witly the local ¢lianne] etferings [ 11 lefl Jor a cahle
company. The daia indicaled that the analogous swmber for those leaving due o dissatisfaction with (e spors
Prugﬂmmin,g was || 11 Theze whalalions we provided o 1y backup Die.

5

Derails of these caleulasionsz are provided in my backup file.
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Comeast. Apalvses of MVPD competition, including Katz’ RTC Repon,'’ as well as the history
of regnlatory actions and opimans, acknowledge that DBS and cable providers compete for
subscribers.” Comcasl has ackmowledged that the MYPD industry has become mcreasiugly
competitive, as first DBS and now telco firms have entered and iaken share froin cable. ™ The
regulatory and market history is consisten! with findings from DIRECTV s surveys and from
Comeasl’s own docnmenls™ that subscribers subsiitote not only between DBS firms or between

cable fims, but between firmis oflering MYPD service using different technologies,

C. Israe! und Katz’ Oply Empirical Evidence of a “Nesar Zero” Diversion from DBS to
Comcasl in (he Flsher DMAs May Be Flawed by Confounding Events
3G, Iu their analysis of the Fisher event, 1sragl and Kaiz do not take into accauut, ar even
acknaowledge, the possibility that their regression analysis — which they claiin demonstrates that
Coincail did not gain subscribers in DMAs where DISH stopped providing Fisher networks —
was utinfonnalive because of concurrent. operational changes by Comeast in the Pacific

Norhwest, in pariicular its mavement to elimmetz analog channels and move (0 an “All-

¥ See, Karz 2009 RTC Reporl T30: “Indeed. the DX Circuit Conn recently found 1thay cable operamm face “over
increasing competibon,” panicularly in recent years, from DBS operalors and phane companies Lhet *have enlered
the markel and grow in inarket share since the Comgress pessed the 992 Aet™ {citing Comeast v. FCC, No. 08-
LL14 (D.C. Cir. Aug. 25, 2009), slip ap. at 14).

* See, ¢.p., Federal Conuaunicabons Commission, Aunwal desessmint of the States of Competition in the Marke
for the Delivery af Video Programenng 24 FCC Red. 342, 4, 169 (Adopled Movemiber, 2007 & Released January,
2005,

* See, e.g. Applications and Public Interest Sintement of General Electric Compawy and Comeast Corparation m
83 {(“The Commissicn hay expressly rejected arguments that DBS and cable are not part of the same product market.
There is no reazon {or e Contnission to adopt 3 narrowar product market definition in this case™) (foomoate
gmutted); Comments of Upmcase Corporation, MB Docket Mo 07-289, at 2 (filed May 20, 2009) idiscussing liow
cable aperators are “conlinuing the ongoing battle for subscribers with cobust MVPDF competition presented by
Duarec TV and Dish Network™); “We cperate our businesses in anosnlcnsely competitive egvironment. Competition far
the cable eervices we offer consists primanly of direct broadcas! saellne +'DBS™) operators and phone companies.
Lo 2009, our competitors continued to add featurss and adopt aggressive prcing and pickaging for services that are
comparable to the ¢ rvices we offer” (Comeast Corporation 2009 Form 10K p. 23, “Federal regulation and
regulatory scruhmy of our Cable and Programming sepments have increased in recem years, even as the cable
industry has become subject to increasing competition from DBS providers, phone comparies and others for videa,
high-spesed [ntemet and phope services™ {Comcast Corperation 2009 Form 10-K pp. 7-8)

" See, e« g . Comeast Slide Titled “Five Year Plan Assumes Taking Share From Satellite To Do So We Mus|.. 2.
Ehminate satellite industry ' The Mosi Channels” advantage. .. Until we have “infinite chamnels™ . Sawellite willbe a
thomn in our side. .. Consumers will not easily ‘see’ satellite iz not the futore ™ {Comueast, Fideo Roadmap,
Derember, 2009 §3-COM-00000349-24 al 317, Camcast’s advertisenaents duning the Fisher dispule indicaw (hm
Comcast was atlempling 1 gain customers Irem DISH. (See, 37-COM-0000001-21.
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Digital” service in Oregon and Washingion."' Portland was the first major macket in which
Comcast implemented the “digital migration.™ Fugene Oregon had converted as of mid-
February 2009,* and “aver ha!f of the Portland 1narket™ had converied as of April 30, 2009,
with tlie remaimnder of the Ponland markel planned by Comeast to be cownpleted within another
60 days* Conversions did not take place in Fresno and Sacramento, Israel and Katz' conirol

markels for analyzing the Fisher evens, until 2010.%

Y}, While the awitch 10 ell digital likely would increase the value ol Comecasl’s nerwark over
the long lerm. the switch also created the possihility of dissatis(action for some cuslomers,
which potentiglly could hurt Comcest's subscribership in he shon-tun.® If some Comeast
subscnbers had to obtain new equipment, and had been considering leaving or planned (o leave
Comeasl, they might do so immedialely rather than canvert.”” Thus, the Iransition to the “All-
Digital” service could have affecled Coincast’s subscriber growth rate in some ol the Fisher
DMAs, while nol affecting the conuol DMAS of Fresno and Secrmnento at thal linie., Asa
resull, conparisons berween Comcast’s penetration rates in the Fisher DMAs and these conlrol
DMas may not provide reliable estimates of the impact of the elimination of locel channels

from DISH's lineup on Comeaal.

"' Cormeain's “All-Digital” conversions were ntended m “recaprure approximamly 230 megaheriz 1o 300 Inegahert
of spestum by moving 40 o 50 chenmels frowm analog 1o digilal.” Cowncest Cosporaton Eamingz Conltrence Call —
Q1 2009, . 5

¥ Comeast Comporation Eamings Conference Call — (4L 2004, p. 6.

** pndrea Damewoad, Comicast makes switch jfrom analog to digital programming. February 11, 3009, Available:
{hitp:special registerguard convespiomsdsites/webmewe/ cityregion/74 275 1d-4 istory.csp).

% Comcast Corporation Eamings Conference Call — Q1 2009, p_ 6. "Porlland became ihe first large sysiem ta go
All-Digital in June.” Comeast Corporation Earnings Conference Call — Q2 2009 {August 6, 2009), p. 6.

¥ Just the Facis obowt Comcast’s Dightal Migration. Available:
(http-/fcomeastcalifornia. mediaroom. comindex php?s=110} from the Unk “The FAQs™ (last downloaded August
18, 2010); "News about Digilal swiltch in Sacramento, CA. Available: {http://outside in/sacracnento-

ca/tags Dhgilal*al0switch). See afre, Smith, Durrell. “Comeast makes room for more digital by dropping some
analog chennels * February 6, 2010, Available: {hitp:Swww ge tinitivesynergy. comy'bilherds-indu stry-news/comeast-
makes-room-for-more-digital-by-dropping-some-analog-channels html),

* pegoraro, Rob. “Can You Make Comcast’s Digital Transition Withoul a Cable Box?" The Washinglon Past
Oniine. svailable: (htip: *vaices. washingtonpost, comyfasteriorwar A 200009 /cables_digital_transition hiods.

*" Custotmers had to either pick up new equipsment at Comeast putlets or pay a fee to have it delivered or instalied.
Dudley, Boer. “More on Comeasl digital: TiVes, Madia Centers, HD and "free” ™ April 6, 2009 The Seatlle Times
8log. Available:

thrps/hlop.seatletimes nwsonrce comsbrierdudley/ 1009 04/06/more_om_comean_digilal Hvos html)
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D. My Model Predicts Substantial Increases in Retransmissiou Feey

38.  Assummarized in Exbsbil 2, the survey evidence of swikbiog fToin DIRECTY provides
a renge of estimates of swilcling lo cahle from a DBS operator | { 1) of that
mmplied by prapottionare substitution. A reasonable point eslimate of the diversion rate from a

DBS operaior to Comeast is | |

1

39,  Aschown in Exhibit 3, after adjusting the diversion rate parameter in 1y Imtial Report 1o
values that correspond 1o {{ )} percent of proporlionale subsbitulion, predicted increases in
retransmissian rates (for an MVYPD with a 10 percent share in the DMA) resulung from tlie
proposed (ransaction remain snbstautial, ranging from [}

}4¥® An estimate af {{

1}

4¢.  As[ noled in my Initial Report, the methadology used o predict increases in
retransmission consent fees also can be applied 10 NBCU’s national programming oetwarks.
Exhibii 4 supmarizes the applicalion of my model o forecast what market forces would imply
for the change in license fees oy NBC'U's national programuntug if other forces (such as
potential regulatory restraints) did nat intervene. The model predicts increases in license lees of
" 1)
using the saine mode! and assnmptions Uwl | used 1a eslimate the impact ¢f the proposed

lransaclion on rerananuséion lfees.

*1r ] axeume (har WBCU hes twice the bargaining skill as the MVPD (as [srael and Katz appear o elain, bul which
I eaplained is unsuppored and contrary Lo Kalz' assumplion in his RTC Repon and the shering saumplion
caommonly edopred), hen Uie caugze s [ }} These calewlations are
provided in my backup Ble.
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[¥. [irael and Kaiz® Analysis of the Wellare 1mplications of the Integration Is Flawed
and Unreliable
4i.  lamel and Kaiz crilicize my implementalion of the bargaining mode), because they claim
thal 1 failed 1o “account for transaction-specific efficiencies including the mitigation or
elimination of double marginalizarion.”™ [ have not reviewed (he parties’ claims regarding
transaction-specific efficiencies, and [ at¥er no opinion whether the intepration of additional
programuning into Comncasl's cable operatians represents such au efliciency. However, even if it
did, Israel and Katz’ approac)i 10 evaluating the overall impact of the iransaction on consumer

welfare is improper.

42, larael and Kaiz claim to provide a bergaining model that improves on my parameter
estimales and also iucarporales lransaction-specific efficiencies. aud which then implies that *1lie
Iransacrion will lead to lower average MYPD marginal coss for NBCY programuning.. [which]
wonld very likely beaetit consumers.”” They use tleir revised version of the bargaining inodel
to predict increases in retrensnlission rates to Comcast’s compatilors. They theu caleulate a
discounted weighled avemge of the predicted increased rales paid by competilors and Lhe
reduced rate {lo zero) now paid by (be miegrated fiem for NBCU prograinming. They conclude
that this weighted average reduction in average MVPD marginal costs would result in a
“reduction in he average per-subseriber, per-moath cast of NBCU programming.””' However,
as | now explain, this overly simplislic approach i nol informative aboult the likely impact on

cansumer welfare.

A. Changes in the Weighied Average of MYPDs’ Costs Do Not lndicate Changes In
Consumer Wellare
43,  The Israe| and Kaiz weighied-average approach Lo evaluating the 1inpact of the
iransaction on censumer weltare assuines thal the impact of cost changes 15 proponianal Lo
firms" market shares. Bur, iu general, econowic 1nedels of comperition do not imply 1hat the

imnpact of cosl changes will be proporlioual to markel shares. [ndividual firme’ costs can be

*? Tazael and Katy Opposition Report 35,
 Israel and Koz Opposition Report 64,
*! Israel and Katz Opposition Report 979,
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more or less important for inarkel prices (han their shares indicale. Cue cannol assume thal a
decline in Camcast’s marginal cost together with a smaller merease in its competilors’ marginal
costs necessanly wauld rednee market prices. Israc) and Kalz’ claim that an effect thet lowers
one firm's cosm bnt raises all of its nvals' costs would “very likely benefil consumers™ has no
basie as a theoretical siaiement and they provide no empincal evidence that it is true in this

coutexl.

44. A proper analysis of lhe nel inipacl on consumer welfare of eliminating double
marginalizulion while raismg the cos™ of nvels would require exaclly the type of analysis thut
Israe] and Katz claim is complex and “speculative.” [n particular, it would require consideration
of how competition works in the marketplace, and thus how changes in fiqms’ costs aflect their
prices, “ihe shape of the demand curve for MYPD services. and other factors,™ as the
Commissiou lias rcc-:lgnized.m Assuming away the real-world factors that determine whether
consumers benefil from elimination ol double marginalization and are harmed by iucreased
marginal costs of Comeair’s MVPD compelilors does nol make the larael and Katr weighted

average approach meauingtul.

B. Katz and Israel’s Own Empirical Analysis Provides no Support for their Conclusion
that Vertical Integration and Elimination of Double Marginalization Benelits
Coneumers

43, In Table ['V.5 of their Opposilicn Report. [srael and Katz provide au enalyais that they
¢lairn shows that “intepration eveuls™ have no inpact on price or “cutpul” (proxied by ratings}.
Hawever, their reported regression results do nol suppornt the couclusion that they claim [ollows

fram (s analysis. {{

*2 Jarael and Katz Opposilion Repon §75.
2 See Mews/Hughes, T|155-6.
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)} Furnhermore, Iheir data on programming prices likely would
not capture much of the impact of vertical integration on programining fees, because changes im
average license fees occur slowly as long-term coutracls expire and uew ones are renegoliated by
the now-verticzlly wiegraled network. The short time window for eslimating the mmpact of these
evenls. combined with the delay between the inlegrahion and renegoliation of new contracis,

would make it dilficult 1o discern the true effect gl integration.

46.  Moreover, ifIsrael and Kaz' (inding were correct, and “integration evenls”™ did nol
aflect price or output, il is bard 10 undasand haw “cousumer wellare™ could be enhanced by
Comeast’s acquisition of NBCU., While I do not endorse their empirical findings, their own
(ailure to [ind any impact of vertical integraliou on “output™ is inconsisient with their claim that

the changes in marginal costs would increase cousumer wellare.

V. QOther Critigues nf the [srael and Kuatr’ Analysis

A. Economle Evidence Reveals that NBC and MVPDs Do Not Act as if Bargaining
Breakdowns Between WBC and MVYFPDs Would Do Mejor Harm to NBC s Netwark

47.  Israel and Katz claim that “a snavegy of loreclosure based on withholding access o NBC
would risk seronsly damaging the very asser in which Comeast is acquiring an interest” by
“‘hreaking the system' of nbignitous distibutian...ihat distinguishes the NBC broadcast network
from a Liighly rated cable network.”* Bat the facl that all NBC stations elect retransimission
consent, rather than elecling must carry, and are able 1o negotiate posilive retransmission [ees, is
mconsistent with claims thal bargaiuing breakdowns would do majer harm to NBC's network.
Inslead this tact is consistent with the idea thai the Lireat of withholding allows NBCU and its

alliliztes 1o negaotiate posilive retransmission rates with MYPDs.

48 Moreover, il the loss of MVPD carniage would impose a siguificant cost vn NBCU, Uieu
ity calculaled diversion rates are too small. It would lake an even higher diversion rale 1o
produce e abserved level of renansmission fees when NBCU’s loss [roun a lack of cammiage i3

grealer {this would Iiean that Ilie |oss of advenising revenne Lo NBCU would be greater than (be

® Israel and Karz Cpposition Repard T24-5. Israel and Kaiz wiade sunidar claims in their inilial repon (see, e.g.,
lzmwel and Karz Report 7100,
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average currently observed in the DMA, meaning NBCU incurs a higher penalty frown loss of
miranamission). Thid in tum would imply that the predicled increase in refransmission {ees rom
ihe proposed Lransaction would be larger than [ have estimated. 1I Isreel and Kaiz are carrect
tha1 the loss of ubiguiry for the NBC network would be costly, then my eslimates of how market

forees would increase retransinission fees after the merger would have to be revised npward.

B. If Netwnrks Are “Substitutes In Usage,” But Complements At (he Time nf Purchase,
Then the Marginal Effect of Adding a Broadcast Network tn an MVPDs’ Lineup
Need Not He Dechiniug With the Number of Netwarks
49.  lsrael and Kalz criticize my assumption Lthal the e(tect of adding a single netwaork to an
MVPD’s linenp is reasanably approxialed by 25 percent of the elfect of adding all four
actworks. They claim that this assumprion is “uireasonable unless the major broadcast networks

LY

are pot substitules for one another.”” They claim that “as a maiter of ecoromics, the fourth
network surely has less elfect than the first,”® because mdividuals consider networks ta be good
subslitutes. Thus, they claim that my 25 pereent assumption is an estiinale of Lhe upper baund,

likely too high. ol'the elfect al addmg one network.

50. However. lsrael and Xawz we wrong thal. “‘as a matter of economics™ a fourth network
musl have a smaoller marginal value ta the MVPD (hian do the first (hree networks (assuming Lhat
they mean by Lhis that il follows as a matier of fundamental economic principles). If cusiomers
are heterogeneous in their tstes lor local channels - some value ihem a lot while olthers value
thein less — then the imupinal effect of the fourth petwork an an MYPD's subscriber levels can
exceed Lthe marginal eflect of the first. All else equal, househalds that value local affiliztes
highly will switch from an MVPD providing all four local statians 1o a competing MVPD only it
1he competing MVPD also offers all four network aliiliales, even Ihough subscribers that place
little value an local slations may be willing to switch 1o an MYPD that offers only ane. If thare
are note of the former group than the latter, then the ucremental impact from the fourth network
on an MYPD's subscribership could exceed the impact of the first. This could be trze in spite af

the [act that the marginal value of addiug a fourth network i3 smaller than the marginal value af

* Israel and Kaw Opposilion Report 1260,
*% [srael and Kaiz Opposition Report 1261 {emphasis added).
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the first for each individuel subscriber. The key is Lhat the marginal custowners for an MYPD
with no local siations have a weaker preference for local siatigns (that is why they chose ag
MYPD wiih no local stalions) than the marginal cuatomers of an MVPD with [our local stalions.
This difference in cusiomer composilion generates a relalionship that is the reverse of thal

oblained for euy giveu individual.

51.  Thus, heterpgencity in cuslomners’ Lastes can lead goods (hat are substitutes from the
perspective ol each individual to be complemenrs in the aggregate. Katz and Israel cannot

canclude that. a8 a matter of economic principles, the faurth network is warth less than the st

32.  Furlermore, if the marginal impact of the (aurth nerwork on an MYPD’s atirachiveness
were substantially less than the marginal impact of the {irst, [ wonld expect it 1a be rellected in
reiransmission rales, so thal MYPDs would be willing 1 pay less for the fourth nerwork in
refrausmnissian fees (or perhaps the [onrth network would have lo select “must cerry” in order o

vbtain camiage). I kuow of no evidence thal supparts these prediclions.

53, Finally, it is pozsible that local stalions 1nay uot be substitutes a1 the 1ime of purchase for
sone individual customers given technology by which local stations can be obtained. A MVPD
subscriber may consider two allernalives: ablain all over-the-air siadons through the MYPD, or
oblain then all using an antenna. For mdividuals that heve g strong preference [or getting all

four local stanions, local sialions would be complements. The marginal effect of the fourth local
affiliate on a suhscrber’s choice of MYPD would eaceed hat al each of the first three, since

only by gettiug ell four is Lhe individual willing to stop obleining broadeast slations over-ilie-air

using an antenna.

C. Israel and Kaiz' New Comparison of Comeast’s Snbscribership Durlog the Leat
Monith of the Fisher Dispule and the Folawing Three Months Sheds No Additioual
Light On How Changes ln DISH'y Channel Linenp Affected Comeast
Suhscribership Levels

54, £
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il

55 In response, [srael and Katz offer 2 new version ol their regrassion analysis in which (hey
add 10 their original specilication a separate dummy variable that equals one for the last month of
the Fisher event. They find that the coelficient on this dummy variable is not statistically
different froun \be coellicient on the “three mouths afier” demmy. They claimn that tlns 18
evidence (hal “the negalive eflecl.. .actually commences before Ihe end of the Fisher evenl
period™” and (hat "[1]he evidence, 1aken as a whole, rnakes i1 clear that Coincasi did not gain a

significant number of subscribers due to the Fisher event.™® {]

1} = which they do not disavow and cannat

explain — began before the Fisher dispute ended.

56. However, Israg| and Kalz’ interpretation of their findiugs is flawed. Firsi, they ofler no
(heory of evidence why there wauld be a change in Comcas!’s snbsenbetship lrend in the monib
before the Fisher dispule endad. Lf there is no economnic logic to explaim this elfect then there is
ao reason to accept their apalytical lranework for detenmining whellier There was a positive
impact on Comcast during Lhe penod of the dispute. In gther words, if Comeast’s subscribership
changed in ways thar cannot be explained in the month before and thres 1onths following the
end of thie dispule, aud they claimn that (heir measnred 2(Tecws are unrelated Lo tbe end of the
dispute, Iheo larmael and Kalz cannot be conlidenl that the 1bsence of any measurable impact

during the Fisher diapuie 18 valid evidence thal Comcast did not gain during ihe dispute.

57. Second, even wilth this dumrny vapable in e regression, Isracl and Karz conlinue 1o find
that Camecast’s subscribership was lower after (han during the event. While their data are ot

sniMicient to allow themn to ascertain precisely when, relative to the end ol the Fisher eveni, the

* lsrael ard Kaw Opposilion Report 255.
** lsrael and Katz Oppaosition Report §2355.
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decrzase in Comcast’s subscnbership began, the evidence they present is consistenl. with the
hypollesis that Comcast’s penelralion rate was lower afler than during the Fisher event, and thus

that edding a broadcast station o DISH's lineup affecls Coincast’s subacribetship.
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I declare under penalty of perjury that the foregoing is tue and correct to the best of my

knowledge, information, and belief.

Executed this 19™ day of August, 2019,

Ko 1. g

Keviu M. Murphy
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EXHIBIT | TO MURPHY REPORT

(REDACTED)
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EXHIBIT 2 TO MURFHY REPORT

(REDACTED)
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EXHIBIT 3 TO MURPHY REPORT

(REDACTED)
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EXHIBIT 4 TO MURPHY REPORT

(REDACTED)
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EXHIBIT B



DECLARATION OF DANIEL HARTMAN
1. My name is Danicl Hartman My title {3 Senior Vice Prevident, Programming
Acquisition at DTRECTV, Inc. (“DIRBCTV.") In this role, ] &m responaible for agreements
D‘IRECW negotietes for the carrlege of programming.
2. I have persopal kmowledge of the pegotiations between DIRBCTV and Comcast
Corp. (“Comeast”) relating to DIRECTV"s request to carry Comecast Sportsaet Philadelphis
(CSN-Philly).

3. Eerlier this year, the Commiesion closed the “terresirial loophole” by putting in

plece a mechanism through which MVPDa could gain access to cable-affiliated prograteming

by terresirial means,

4, AB s00n a8 thess new rules becarne effective, DIRECTV requested that Comcast
offer CEN-Philly for carriege an sofgiscriminatory terms and conditions.

5. By letter dated August 2, 2010, Comoast refused ta offer CSN-Philly to
DIRECTY,

8. By letter dated Auguat 12, 2010, Corncast indicated that it would be willing Lo
dfscuss carriage of C8N-Philly with DIRECTY, Yet Comcast has not made mn offer far such
carriage. [t has indiceted on several orcasions that no such offer will be forthcoming unless
DIRECTY woluntarily gives up its legal, exclusive arrangement for out-of~market NPL football
games (presumably with no compensation from Comecest). If this is Cameast's position, 1 do not
' believe it constitutes » ganuiné batle for negotintion, much Jess em offer oo non-discriminatory

terms and conditione, as the law requires.



7. We are also involved in 8 separate negotietion with Comcast regarding four of its
networks, Comcast haa refused DIRECTV's repoeted requests far indjvidual offers on: each of
the firur networks, inslsting that they be negotiated as 4 package:

I declare under penaily of perury that the above in true and correct.

Lo o

Dalad: August 19, 2010

iel
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EXHIBIT C
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APPENDIX __
REMEDIES AND CONDITIONS
A.D  EVFINITIONS
For purposes ol the conditions sel forth below, the following definilions apply:

"Comcast” means Comcast Corporatton and its subridiaries, afliliales, parents, successors, and
assigne.

“NBCU" means NBC Universal, Inc. and its subsidiaries, afliliales, parents, successors, and
assigns.

“AfMljaled Progeam Rights Holder™ includes (i) a program righis holder in which Comcast or
NBCU holds a nan-controlling * Attriburable Inerest” (as dewrmined by the Commission’s
program access apribution rules); and (ii) & program rights holder in which an entity lialding a
non-controlling Attributable [nterest i Comeast or NBCLS bolds an Atributable Inlereat,
pravided that Comecast of NBCU has acwial knowledge of such entity’s A fiributable Inrerest m
such program rights helder.

“Atmributable interes!” means a cognizable mterest in au entity a3 defined pursuant o Section
76.10001b) of the Cammiission’s rules.

“Regional Sports Network™ and “RSN” mean any non-broadcast video prograinming service
thal (1} prowides live or smine-day dismibulion within a limited geographic region of sporiing
evellts ol @ sports team thal iz a member of Major League Baseball, the National Basketball
Aszociation, the Nations| Football Leagune, the National Hockey League, NASCAR, NCAA
Division I Football, NCAA Division I Baske(ball and (2) in any year, carries a ninimuin of
¢ither 100 bours of programming ihiat ineels the criteria of subheading 1, or 10% of the regular
seaion games of al Jeast one spone 1eam that ineets the emeria of subbeading L.

A "Coverad RSN" is an RSN (i) that Coincast or NBCU cumrently manages or contrals, or (i1) in
wilich Coincast or NBCU, on or afier the date of adaption of this Order, acquires either an
atiributable interest, an aption lo purchase an ahritutable mierest, or au inlerest or gther
arrangenient lhat would permil managemen! or conlrol of the RSN.

“Prograinmer”’ meana a broadcast lelevision station {or group of broadcasi television stalions if
¢overed by a single retransinission cansent agreeinenl), an RSN, ar a national network (i) thal
Comcast ot NBCU cunently manages ot conlrols, or (ii) in which Concast or NBCU, on or after the
dale of adoption ol this Order, acgnires el an atiribulable imierest, a0 oplion to purchase an
alribulable inleresy, or an interest or other srangement thal would permnit management or control of Lhe
relevant cniy,
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ONDITIONS

L. Program Access Conditlons Applicable to All Modes of Delivery

Neither Cowncast nar NBCU will offer any of its existing or future programming or
programming-relaled services on an exclusive basis to any MVPD, including Comcasi’s
own cable svsiemns, regardless of the mode of mediom or method used for delivery of
such prograinming.

Comcast and NBCU will meke such existing or fohure programming and
prograruming-related services svailable 1o all MYPDs and/or (heir snbscribets an a
non-exclusive basis and on non-discrisninatory terms and conditions within each
medium or method nsed for delivery of such progranuning, consistent will: the
Comemnission’s program access reles (as modified by this condition). Accordingly, the
smne ceatent shall be made nvailable al the same speed, quality, and time Lo all
MVPDs as it is made available 10 Comcast.

For purposes of the preceding paragraph, and witiiput hnuting the general applicability of
the term, the following shall be cansidered prohibited “discrimination.”

i. Discritnination with Respect to Access to Comcast Coutent:

A Failure to make any content that Coincast makes available for distribntion
gver Comeast’s broadband perworks, which shall melude distibulion via
wirzless networks, mobile and other delivery technalogies {collectively,
“Distaibniion Networks™) including live streaming of cantent and video-on-
demand {*"VOD™} conleat) available 1o MYPD3 for dssuribution on
nondiscHminatory rermns and condilions, incloding but not limirted 10, npumber
of hours, lengih of couteni, availability windows, format (e.g., HD, 3D),
features (e.g,, nnl1iple camera angles) and adverlisiug opportunities,

B. Offering any Comeast-alfiliated exclusive cantent, early premieres or olher
exclnsive features on discriminatory ierms with respect to MVPDs over the
Distribution Wetworks or on Comcasl siles or devices.,

C. Failure ta give access to all contenl offered by Comeast-controlled entities on
an “authenlicated” basis (e.g., TV Everywhere) on nondiscrminatory tenns
{inclnding, bnl not linited to, Camcast Cable and third party coutenl siles with
which Comcasr is alhiliated),

D. Favoring any content aggregalion sile in which Comeast has an interest wilh
respect to any conlent and the ferma thereof (e.g., premiere dales, windows,
format (e.g., HDY).
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E Failure ro make available 10 MVPDs sireaming nghts {including streaued
delivery via mobile devices} Lo content owned or conirolled by Comeast,
in¢ lodmg live sports conlent {e.g., MLB games), 10 which Comcast or an
affilialed eoxity has sireaming rights.

1. Discriinination with Respect 1o MVPD Conlent:

A. Discriminalion against MV PDa and their subscribers with respect Lo quality-
of-service factors such as speed, quality, nsage condilions o1 reguiremants in
delivery of content over the Disimbution Networks.

B. With reapeci 1o content delivered over the Distribution Networks, failure to
treal content froun MVPD-affilialzd siles in the same manner as conteut
received from Comcast-affiliated siles wilh respect (o factors such a8
bandwidth caps or other limilations on downloading/uploading conlenl.

C. Prioritizing or guaranteeing a higher quelity-of-service for Comessi’s own
video-on-dermand (“VOD™) services and/or onlive conlent oflerings over those
services pravided by other MVPDs 1hat nlilize the Distnbulion Networks.

d. Neither Conicasl nor NBCU will enter inlo an exclusive distribution arrangement
wilh any AfMiliated Prograw Rights Holder.

¢. Neither Comcast nor NBCU (including any entity over which either exereises
control] shall nnduly or unproperly inlluence: (i) the decision ol any Afiliated
Program Rigiits Holder o sell programmiog Lo an unalfiliated MVPD; o1 {ii) the
prices, terme and conditions of sale of progrunming by any Alfiliated Prograin
Rights Holder to an unaffiliated MVPD.

f. For purposes of enforcing these conditious, an aggrieved MVPD may bring a
program access complaint against Cameast and/or NBCLT using the procedures
found at Section 76,1003, 47 C.F R. § 76,1043, of the Commission’s rules, excepl
that the Commission shall be required Lo issue a fina) decision within 90 days of
fibng of said complaimr.

2. Frogram Access Conditions Applicable (o Programmers

2, Comcast, NBCU, and their existing or future Programsuers, regardless of the means
used for contenl delivery, shall uot offer any programming or programuning-relaied
services on an exclusive basis to any MVPD, and Coincast, NBCU, aiid their
ffiliated Programmers, regardless of the means used for content delivery, are
required te make such programniing and programming-related services evailable 1o
all M¥PDs on 2 non-exclusive basis and ou nondiscrinunatory termas and
condilions. This pravision prohibits sll exclusive ammangements, including Ibose
that may nol be eflectualed by a fortnal agresinens.
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b. Neither Comcast nor NBCU shall acquire an attribntable interest in a Programmer
ot enter into any oler arrangement (hat would pertmt managewent or control of a
Programmer unless the Programmer is obliguled wo abide by the condilions se1 Jorth
herein.

b. Comgcast and NBCU will not enler into ap exclusive distribntion arrengement with
any such Programmer, regardless of the means of delivery.

c. Neilier Comeasi gnor NBCU (mcluding any entity wiills which it is affiliated) shul)
unduly ar improperly influence (il the decision of any Programmer, regardless of
ihe meens of delivery, to sell programming or prograinming-related services to an
unalliliated MVPDy, or {ii) the prices, lerms, and conditions of sale of programming
or prograruming-related services by a Prograinmer, regardless of the means af
delivery, to an unaffilialed MVPD.

d. For enforcement purposes, an aggrieved MVPD may bring a program access
complaint against Comcast, NBCU, or the relevant Prograinmer using the
procedures found at Section 76,1003, 47 C.F.R. § 76,1003, of the Commission’s

rules.

C. ADDITIDONAL REMEDIES

1. When negot:ations [3il to produce a mutually acceptable set of price, terma and couditions
far (1) a retransmission consent agreement with a |ocal broadeast lelevision stalion that
Comecast or NBCU owns and operates or on whose behalf it uegoliales retransnmasion
cansenl, {2) camage of RSN programming, or (3) camriage of natianal cnble network
programoung, au MVPD may choose to submit a dispule 1o cormunescial arbitraizon m
accordance with the [ollowing procedures:

a. An aggrieved MVPD may submit a dispute over the lerms and condilions of
camage of coptent subjert to (hese conditions (i) that Comcast or NBCU currently
manages or contols or {ii} in which Comcast ot NBC1J, on or afier the dete ol
adoption of this Order, acquires either an attribulable julerest an optiow to purchase
an attributable interest, or one that would permil managemen! or control of the
relevant programmer.

b Following the expiralion of any exisling contract, or 90 days after a [irst Lime
requesl for carriage, an MVPD mav notify lhe relevant prograinmer and either
NBCU or Comcasl, as approprate, within [ive business days ithat 1! iutends (o
request commercial arbitration to determine (he terms of the new afTilialion
agreement.

¢.  Upou receiving timely notice of the MYPD'’s intent 1o arbitrate, either NBCU or
Comcast, as applicable, shall ensure that the Programmer allows continued cammiage
undes the saine terms and couditions of the expired allilialiou agreement as long as



