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average oithe two divemion percentages might be a more relrvanl indicalor oflhe diversion rote

thall an e,rimate ba500 only on tho_e leaving DIRECTV. This would s3gge~1 a diversion Illle of

~bQYI [( }) oflhat implied by proportionate sab.ritution.

31. The previoY~ e!ltirnale~ are denved from nalionwide slll"ley~, which cover DMA. th:ll do

and do not hayc ocrvice available from lelC{} providers (V-Verse or FiGS). Since tcleos .erve aU

the DMAs where NBCU has O&OS,ll a potentially better estimate of diversiUII ill NBCU's 0&0

markets might be obtained by looling only in marl::ets wh<:re a' lea"l one tcleo IS available. In

mliTk"'~ Ihat DIRECIV categorizes as ''Telco-TV rome!•."; (

)}

32. I also obtained additional detail from mrveys thatDIRECTV" conducted between

September 2009 and June 2011). which allow~ me to look ouly al former ~ub.criberii who

indicated thai they cwicelled !heir DJRECTV subscriptioll becau'" of diosalisfaaion over

DIRECTV's programming, and 10 inve.ligale the share ofllll'iie &ub<eribers th.:rl went to var1ou.;

competitors, The idenlifi.:d compelitors are lell cable provider" DISH, LT- Ye!'!ie, aDd FiOS. In

addihon, lhe .Iucvey idenlifl.:d the ~har<: lhat switched hr "OIher (specified)" providers U,ing

II M.d,. Ce""us: All Vid<o B~ DMA, <\Q2QIY>. The data indicat. Ill.", .... lelco ,ub,crib... in aU NBC 0&.0
market< idtnlilied in ls"",l·Katz Report T.ble I.
" DlRECTV M"~e'illl! R<>earch. "P.... &I Curren, TV Service Tn:nds Q2 200? I~ QI 20 [O.~

" This i' c.lculat.d .. ;,",e ornon-DlRECTV mb'cribe" to MVPD,_
" DlREcrv M....lIng R«earcll, "!'Il<l & Currenl TV Som« nends Q2 2009 .., Q I 2010."
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supplernenlal dam provided by DIRECIV, I delermined tlml abOUT ((

swilched 10 ·'Other (speci lied)" provider~ swit"hed to cable pro"ider~."

]) of tho~e "ho

33. I u~ed IheBe data 10 e~\imale diversion rales 10 rable for customern wbo indica led that

lhey ended their DJRECTV ~ubscripti<;lllsbecuuse "DJRECTV didr1' I offer certain channel.> YOll

w;lllTOO," in particul1ll' custorneI1! who indic~(ed dissatisfaction with DIRH.'TV's iocal andlor

5POrt~ channels. Among lhose indica ling dissati~r~clion wilh local channeh, \ j )} of

11 of thaI

lhose who disconlinued DJRECTI,' subscriptions moved to cable, which implies diversion to

cable of f1 }J ofth&timplied by proportionate substillltion; the corresponding oumhers

for lhose dissatisfied wilh DlRECTV's sport~ channels are l ~ 1j, respectinly.'"

:4. The eSlimates of diversion to cable derived fllnn the D1RECTV SUJ'\Iey !leta are

SllUlioarized in Exhibil 2. The di"enion rates range from ({

implied by proportionate sub.litunon, wilh {I

}1 This survey evidence shows considntbk ~ubstitutionbetween \:able and DIREcrV.

Alllbese compari~nnsindicale lhat }stae! and Katz' {I }) diversion c\.im is

unrupporn:d, and 6Ilggesl. a divc!8ion Tate to cable that e~reeds oue-lhlrd of that implied by

proportionate sub.titulion.

B, The "Near Zero" Diver8ion Rate Claimed by Israel and Mil WMild Imply that
Cumcw;t and DBS Flrlll~ Do Nut Compete.

35. bla£1 and Kalz' claim thai lheir eslimate of a ''near-lew'' inerea.e in CoD1~asl

penetration when DISH loses access to broodcut .tations, coupled wilh cvidellce that DISH

losei ~llbslanlial .ubscrit.er.hip, would imply Ihol !l\Ib~crihers do not consider serviceB offured hy

DBS lilltU and Corneasl a6 good .ub~titules. SubstitutjOll.~ limited as thio, howewr, i. ul ~dds

w,th hi.lnlical lindings that en!!)' of DBS lirm. iucreased competilion for rable lirms like

" A ,.",~I. or Ihe raw survey d,'" fro'o DlRECfV ondic.red thaI "f tho.. ,"'lome" who t.1l DIRECTV fur a
MVPD in lh. 'ClIhe,-' calego'y due 10 di~.h,r"",i"n wilh ,h. local ch'ltl\tl "lteriD!\, II )} tell for • .,ble
c"mp."~, The Oala indi"led tha,1h. """t<>go'l< numb", for Ihooe leaVing due 10 <li ..."i,lllouon wilh Ihe spo,.,.
r,rog['l!llJll!og was Ii}) These tab"l"i,,", ore provided 1lI my hac.kup f'k
, Del.H, of the'" o'kul"i<>n' ore provided 1lI my b.ckup wi.
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Comcast. Allijly~es ofMVl'D competition, lIIcluding Katz' RTC R~pOrl." as well as tbe his!<lJy

of regnlalor)' IICtion~ and opiniorui, acknowledge tbet DBS and cable providers cQmpcte for

subscribe,.l! ComcWiI has acknowledged that the MVPD indumy has become iJJClt'osiugly

competitive, a.s first DBS and nOW teh'o firTlL> have enlemd and 11l.lcen share from cable. l' The

regula lor)' and market. bi~tor)' iB oon!!;!itenl with finding~ [10m DIREC1V'~ .urveys and from

ComcWil'B OWn docnmenls'othat subscribers ~ubslitote not only betweWl DBS fimls Or between

cabl.: firm~, but between fiml!l offering MVPD ~eJ"iice using diffelt'nl technologie&,

C. brariliod Kat;,;' Only Emplriull:vidence of a "Neu Uro" mvenion froM DBS to
Comessl in lhe Fl.her DMAs MMy De Flllwed by Confollnding Event.

36 III tbeir analy!!;, of the Fisher event, brael and Kal" do nol take into accouut, or even

ackoowledge, the possibility thatlheir regre~aionanaly.is - which they claim demoMlJatl:. lhal

ComcWiI did nol gain sub~cribers in IlMA~ where \llSH .lopped prQviding Fisher netl'.'o,b­

wa.s ullinfonnalive becau.e of concurrent oper,llioOJll changes by Com'~ll.s1 in the Pacific

Northwesl, in parlicular ill movement to eliminate Malog channela and mo\'e 10 an "AI]_

"see, KalZ 2009 RTC Rcpor11130: "Indeed, mo DC Circuil Conn ""'tnlly fOlJ(]d lMI <ohio< openu"", [..,e '0""
m"e..ing compotjri"n: I"t'icularly in rce,my.-ars, /rom DBS opl'fillors an<! phCllle C<'m~t.' I,,", 'have enl"td
me TnBI:kel and gro"" in nl&lk:et share ,inc< the COI18re<' I"",td Lh" i 992 Act'~ (cibn~ COIllC..,1 v. FCC. No. ()8­
1114 (D,C. Cir, Aug. 28, 20()9), ,lip up. a< i4),
" S". e.g., Fed«.1 Com",nnicaoor., Commis'ion, Annual ,In,,,..,,,, o/Ihe Slah" o/Campelilion i~ 'he M(Jr~1

/orthe Doil••ry of Video Programming 14 FCC Red. 542,~ 4, 169 (Alloptod No<'en'ber, 2007 & R<lt...d January,
2009),
" See, •. g Applicolioll3 and Public Inl"""$1 SMemon' ofGem!rol Eleelri,' C"m{Jlmv and Coma"" Corporolwn M
S3 ("The Commission ho' ""1'"'",ly rejected ar-gum.,." <h.1 DBS and e.N. are n", p.rt of the ,,,,ne product marht
There ;, no re:>son for tht CQnnnission 10 adopt • nO"'''''.' p,ooucl mark.' definition in lhi. c.,"··) ([oomole
Qmil1cd); Comment, of Cr>n>""'" CO'llOTation, MB O<>ckel No 07_269, al2 (fiied May 20. 2(109) (discus,ing how
c.bl" operators ore "conlinuing 1l'•• ongoing boule fur ,ubscribe.. wiili mbnst MVPD comJdi'i.".. IITCsenled by
O"ecTV and Disb Network"); ~We operal. ow: busine"es in aJI inlon<ciy competitive en"roJlJllen'. '''''''l'etit<on for
Ih" cablt ,,,,,,ic.. w. offer consi'lS prim"';"· of direCl broadcast ,.,,,,IIi,e\"OBS") operators and phone compani.',
In 2009, QIll' competilors continued to odd fe'lUres IIlld adopt aggressive prici,.g and p""kaging for """ice. tbM ore
comparable '0 'ho ,.",ice, we offer" ({'"meo" CO'J'llration 2009 Form IO_K p.• \', "F«leral regulation ."d
regulatory scru~ny of ou, Cable IIlld Prog.-amming '"trnen'" ,,"ve increased in ",<en' yur" even 0' lbe c.ble
industry has b«<ome sUbjeol 10 in<rcasing competitioo from DBS provider" phone compo"... and olt«rs for video,
bigh-speed lntornet and phooe ,.r1:k,," (Comeast C~IJ''''''ion ~009 Fotnl in-K pp. 7,8)
<t. See, e.g. Comcast S~de Titled "Five Year Plan As<ume.s Taking Share from S.tellite To 00 So Wo Mu,I.., 1.
Ellmin..e ..,eilite iodustry 'ne MoS! Cbannel" advantage.. , Until "'e h"" 'infinite challJl<J' S.",lli'e will be a
t1lQm in 00lI ,ide,., Consumers will nol easily·...• ;atellile is uol lb. futore." (CO""'''I, Vid,~ Roadmop,
Oe<omber, 2009 63-COM-00000349,g,t .1 .\ n. C""'casl's advenj,en""'" during lhe Fi'he< di''jlul& indicate Ih"
Come"", Was .ttempling III gain custOmers rrom OlSH. (See, 37-COM..QOOOOOOI-21
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Digilllr ~~'TVi,e in Oregon and Washmglon." Portland wail the first major markel in which

Corneast impJelJ\Gnled the "digitlll migralion.nol
l Eugene Oregon had con1leTled as 0 f mid­

February 2009,4] and ''(wer ILalf of the Portland market" had convened lIB of April 30, 2009,

with lhe remainder Oflb~ Ponland markel plaIUl~u by Comca61 to be e<>lnpleted wilhin anolbor

60 <by~."" Convet1lions did nOl take place in F["!iIlO and Sacramento, Israel and Katz' conlrol

J11aJkelS far analyzing the Fisher evem, until 1010.45

37. While the ,witch 10 all digital likely would intrellBe the value ofComeas,'s nelWork over

'he long leml. the switch also created the possibility of di~.alisr8c1ionfor some cll.ilOmers,

which p<l~lltiaJly could hurt Corne"';l'~ ~ub!lClibershipin lhe ~hon_run.4/i Ifsome Cornea'"

6ubsnibe'" had to obtain new eqUipmellt and had been considering Jea~'~ng or planned to leave

Comrosl, Ihey might do so immediately rather ltwn ccnvert."; Thus, the lran.ilion to the "All"

Digital" service could h:lve affected COIDCllbt', sllb~crjber growth rate in some of rbe fisher

DMAs, while nol affeolinll. the control DMAh ofFresno ami Sw;nnnento at thallillle. A~ a

result, colDpnrisoIl3 between Corneast'. penerralion ra~. in the fisher DMAa and these conlrol

DMA~ may not provide reliable e'l;males dthe impacl ofth~ eJiminatlnn ofloelll channels

from DlSH'~ lineup Oil ComclIBt.

" ('{1m""'" 's ·'AU_Digital" eonwTSiono w<re intended II] "reo'plllte approximorely 1jO ....gaher\>: 10 Joo lnegoh"'"
{If ,poc,",n, by Il,oving 40 10 ,0 ohonne', from .nal<>g 10 digital" ('01llca31 ('OIJX'",lirm Earnillg, Co"f,ren"" CoU­
Ql .lO!J9, p. ~

"Come." C"'l'0ra'io/l Eamings Conference Call_ QL ~OM, p. 6.
" Andrea DarnewoOO, C_.·~st m~kes switch fr<>m mtQ/oIJ IQ digilQI pr{lgmmmin~ Febmar;' 11, .l~Jl9. A".ilable:
(htlp:llspeclaLT<:gi>1l:"",Md <om/csplern';,ite,lw.bin....,;cityregi0n/7427'14-4 llstory.csp).
.. Como.,t Corpo,a!iQn EM'lng' Conference C.I1- QI 2009, p. 6. ··PQl1land beca"" the fiTS! large sy".m La go
All-Digital in Jun.'-· COmt." Corporation Earnings Conference C.I1- Q2 1009 (Augusl 6, 2(09). p. 6
" Just the Facts obout Come,,-,", Diglt,,1 Migm/ion. Available:
(It!Ip:llc(lIDl:a'llcaJifornia.medi.room,tomilttde•.php?S'''IIO) from tho link ''Tht FAQ.~ (I.., downloadod August
18, 20 10); ·'Ncw, .bout Digital ,wi~h in "o=OI<nto, CA. Av.ilablt: (hllp:lloutsld. inl,acr;,menlo­
caltag,/Digilal%lOswitch). S20 aL'o, Smith, D"""ll "Comcasl m"ke, room for mort di~tal by dropping ,orne
analo& ch ,nntls •• F.bruary 6, 201O. ,h.ltable: (hllp::IWWW.~din itive,ynergy, coJlllbi lli.,d>-indu,try-/lew,/como.,t.
make,_,oorn_fo,_nlOre-digita1.by.dropping_some-anatog.th"",cl,.html),
.. Pego""'o, Rob. "Car, You Make Co"",..!', Digit.l T,..",i,i"" Wilhau[ a Cable Bo'?" The W..hinglon Po"
Online. Avai lable: (hur:/""o ices. w"bingtonpo,t, com/fast""",,",,, rli?009I09/cab Ie._digital_tran'ition, h\m!:.
" Custom"", lwIto either pi"k "l' '"'w equipmenl .t Cc>mcast outlets or ~'Y • f•• 'u hav. il delivered or in,t,n.d
Dltdlq, Brier. "More on Com""l a.gjtal: TiVo,. Medi. Cent...., HD and .'fr.." .. April 6, 2009. The Sl"ll~l. Tim...
Illog. Available:
Ihnp·.!1bloB.oeatll<lim., nw'ource.comlbrj.,dudl.)-I1009/04106Imo.._on_co,n, U1_a,gi1.1_tive.;, him!)
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D. My Model Predict~ SUb!!talllial fnueases iII Retrall,mi,siou Fee!!

38. As summarized in EJ!hibill, the !lurvey evidence ofs....il<;biog from DIRECTV provides

a rouge ofe~limates of"witcilin~ 1(1 coole from a DBS operalor j 1 )J of tilat

implied by prcpomooale substilulioJI. A reasonable point e~timate of the diver~ion rate from a

DBS operolor \0 Comeasl is (I

) }

39. As shown in Exhibit 3, after adjWiting the diversion rate p:narneter in my Initial ReporltD

value. 'b.J1 correspond to { f J} percent of proporlioDate subalitut100, predicted increases in

rerransmi,sinn rares (tor an MVPD with a 10 perceD! share in t.he DMA) reslilling l'rom the

proposed <raJl!lactitIQ remain snbst.o.utial, ranging from rI

}}4S Aneshmateuf(l

})

40. A!I (lloted til my Initial Reporl, tbe methodology used to predict increases in

rel:nmsmission (ollsellt feea abo can be aJ'lllied to NBCU';; national programming netw<Jrk•.

Exhibit. 4 SUDlmarize< the applicalioo ofmy model to lorccaol whalmarkel: forces would imply

for the change in licenae fees [or NBCU's national programmiug ifother forces (slJCb n

polential regulatory reslraiotsl ditlnat intervene. The model p,edicts increalles in license fees of

H )]
using the same model and "s!iIlItlptiom Ibull used 10 estimate the impact oftbe proposed

transaction On rctraniCl1i~sion fees.

" tf J ."umo 'ha< NBCU h.. !Wico lbe bEltgaining ,kill IS lbe MVPD (... Israel alld Katz arrear \0 d.JnI, bu~ which
I e,ploined is unsupp""ed 8Ild oontrllI)' 10 x..<z' ""sulJlp~on '" N< RTC Report and the ,h.ling ""'~lion

com"",nly.dop"'d), thon U,e r,,"~e i, (j )} Th olcul.';on, ",e
provided ill nty bockup lilc
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IV. brad and Katz' Analyais oIthe Wdlnr llIlpUnlion<! of the Inlegration b Flawed

and Unreliable

41. Imlel <1Ild Kalz crilicize my implemeot:llion of the bargaining model, bec~u~e lhey claim

lhall Jailed to "~C<lUnl for transaction_~pecific efticieocies including lbe mitigatiOIl or

elimination of double marginall:...uiofl. ,.., I have not reviewed !he partie~' claims regaroiIlj!

lransaction-~pecific effic iencie.s, <1Ild I otT~r nO opinion whether the integration of additional

progr~mming into Comc:UI'a cable operation< represenll; such aU eflicieocy. However, even ifit

did, Israel and Katz' appwach '0 naluating the overall impacl. of the lran.saction on consumer

welfare is improper.

42. Iarael <1Ild Kalz claim 10 provide a bargaiuing modd !hat Imp<oves <In my parameter

e~timales and al.o iUc<Jlporale~ lraDlillCtion-specific effICiencIes. Bud which Ihen implies thai "the

l..-an:Iac,ion will lead to lower average MVPD marginal coa18 for NBCU programming.. ,[which]

w(luJd Vrr'j likely ~ndil consume....."}<) Theyu.e Iheir re"i"ed version of the bargaining model

to predk·l in"reaus in rettwl~missjon mtea to Comca.t'. comp",ilors. They theu ".Icula'" a

diswunled weighled avenlge of Ihe predicted iucreased rules paid by competilo.... and lhe

reduced rate (10 zero) now paid by lbe inlegrated firm for NBCU programming, They mncJude

lhal thi. weighted average reducliDIl in 8verage MVPD marginal cost~ would re~ult in a

"reduclion in !he average per-subscriber. per-rrtonth C<Jst ofNBCU programming."" Howe~er,

"" I now ""plain, thi. overly simplistic approach ;.; nOI mformalive aboilll!!e likely imp.1"t on

con~Umer welfare.

A. Cbonges in lbe Weighled Average ofMVPD.' Co.t. Do Not lodiCllte Change. In

Con.umer Welfare

43. The l!iI1Iel WId K~tz weighled-average approach 10 evaluating lhe i,npacl of th"

lran.laction on ,·pn~"Iller wei rore assumea thal1.he impact of cost change. is proponioMllo

firms' markeT ahar~s. Bur, iu general, economic models of compelition do nO' imply ,l,a( lhe

impacl of co~l dlangcS will be proporlioual to markel .hare•. Individual firms' C06tS C<1Il be

.. r..ael ""d ](a~Opp",inon Report ~35,
" Isr.el :lJld ](.12 OppMiJion Report ~64,
5L Israd ""d ;;:"'12 Opposilion Roport '79
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mOre <,1< Ie" important for !Darkel price~ lhan their 6h;u~< indicale. Oue ~:mnol assume that a

dedine in Comca~l'~ marginal cost together wilh a 6m.111er mcr",,<~ in it~ competilors' marginal

coslli ne.:e~garily would rednce m;uk~t prices. Israe!:lIld Katz' claim that an effect llu.t lowen;

one finn'g u,!ltt bllt r~ise" all of i~ rivals' costs would "very likely benefit coniiUmen" Iws no

b:lllia:lll a theoretical !llalement and they provide no empirical evidence that it is true in thi~

coutext.

44. A proper analysi< of the net impll...:! on conaumer welfare ofelimin.ating double

margiualizution while raising Ihe co.tt of rivals would require exactly Ibe type of analy.is thut

Israel and Katz claim is complex and ··,;peculative." [n particular, it would require consideration

ofhow competition works in the marketplace, and thll3 how chUlge. in firms' cost~ affecllheir

prices, "the shape of Ibe demand curve for MVPD services. and other facto,",,"" as the

Commis.ioll has recognized. lJ Assuming away the real-world J:actoJ1l that determine whether

consumers benefit from elimination of double marginaliZlllion and a,e hanned by iucreased

marginal costs o[Conu:a.(. MVPD competitors does Hoi make the Israel and 'Katz weighted

average approach meauiTlj! til I.

B. Katz lJond brael'l Own Empirical Anal)'!iis Prov;des nu Suppurt for lheir Condu.lull

Iblt Vertical Integration Ind Elimw.tioD of Double Marginalization Bellelib
COD8umen

4i In Table IV.5 of their Opposilion Repol1_ [.rad MId Katr provide au analysi~ Ibat Ibev

claim Bhows Ibal "integration evcuts" have no impac\ on price or "outpu I" (proxied by ratiDgl').

However, their reported regression resul~ do nOI suppon the conclusion thai they claim follows

from Ihis anaJy~is. {,

" "'me] and K.a~ Oppo<i!;on Rq>M ~7S.

" See Ne>fi';H"'iJh~s, '" 15S-6.
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)J Fmthermore, Ihm data on pr<Jllrllll1llli.ng price~ likely would

not. capture mLU:h ohhe impact ofvertical inr.e,gralion on Vrogramming fee~, because change~ in

average licen'e fees occur slowly !IS long-term coulracl. expire and uew ones are renegoliated by

the now-vertially lulegraled network. The short hme window for eSlinlll.ting t.he impacl ofthese

eVCIII~. combineJ with the delay between the inlegrolion and renegolialion of DeW eontracls,

would make il dillic'Jlr 10 discern the true effecl or integration.

46. Moreover, ifIsrael and Kao:' findmg were correcl, and "integration evenls·· did nOI

affecl price or output, il io bard 10 undCll;lar\d haw "con.umer welfare" could he enhanced by

Corneast'o acquisiliall afNBCU. Y,11iJe I do nol endane their empirical findjng~, lheir own

(ailure to lind any impact of vertiCIII integraliDu 00 "OIItpUt." is incon.i,lenr wilh their claim lhat

the "hllge, in marginal coslll would mc,eaSe Call5umer weHllre.

v. Other Critiques nf tbe [uael and Katz' Analysit

A. Economic Evidence Renals tbat NBC and I'tfVPDs Do Nol Ael allf Rargaining
Breakdo..n. Rehrun NBC and MVPD. Would Do Major Harm to NBC'. Nehrork

47. I~rael and Kat<; ,laim W.Ol.! ··n .nategy of foredo~urebased on withholding acce.~ fo NBC

would risk serion.ly damaging the very 83~et in which Corncast i. acquiring an imeresl" by

'''breaking the system' Dfnbiqnitous dislribu\;on ... llwt dl~llnguishes the NBC broadCllst network

from a highly raled cable network. ,,14 Bnt the fa~ I thai ~Il NBC slation~ elect retran~lllission

consenl, rather dian elecLing musl carry, and are ~ble 10 negm;ale posilive retransmi~sion fees, i.

mwnsislenl with claims thaI bargaiuing breakdowns \lIould do major hann to NBC's netwark.

Jn~lead.lhis til~l is consistent with the idea thai the lhreat ofwithholding aHow. NBCU and ils

amliolc< 10 ocgD{i~te posilive retransmiB~iDn rates with MVPDs.

48 Mo~eove~, if the )005 ofMVPD e;llnage would impo.e a significant WSI DO NBCU, ~\eu

illY calculaled diveIllion rate. are lw ,mall. II would lake an even higher divefBiun rale 10

produce ~le ob!;erved level of re"ansmission fre.~ when NBCU'B loss from a lack of carriage is

g,eale, (this would mean that Ihe 1055 uf adveJ1,sing revenne 10 NBCU would be greale~ lh~n lbe

'" l;rael alld KalZ Opposition Reporl '1n124.~, 1"",,1 81Id KalZ mode .iJ"~.. OW"" in lII.i, inilial repoJ1 (see, e.g.,
1,,,,,,1 81Id K.1Z R"I'0rl '10).
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average curtenlly ob~el"'ed in the DMA, meaning NBCD incurs a higher penalty from loss of

re!Illruimiasion). Thi~ in tum would imply that the predicted incre:l&e in reITan.mis,ion fees from

the propo~ed Irllnsacrioll would be larger than r have e~timated. ]I hrael alld Kalz are correcl

Ihatlbe 105" ofubiquity fDllhe NBC network would be costly, !hen my eSlimates of how market

forees would increase reITamlDissiou fees after the merger would have to be revised upward.

11. U NdwnrD Are "Substitutes in USlIge," BUI <:-'ompl"menbi At tbe Time nf Purchase,
Tben tbe Muginal Effed of Addlnl II Broadcast Network to an MVl'Ds' Lineup
Need Nnt lie Decliniug Witb Ibe Numlwr ofNetworb

49. lamel and Katz criticize my s..umptiDn lhallhc dl<:cl of adding a single network to an

MVPD'. linenp i~ reawnably approxllualed by 25 percenl of !he effect ofadding all four

network:!. They claim that this as~umption is "unreasonable unle8~ the major bmadcast networks

are nm substitules for one anolher."J; They claim that "as a mailer ofem,mmiu, !he fourth

network surely has Ie". effecl Ihan Ihe fIrsl,',J· because individuals C<Jnsider network.> to be !!OOO

substitutes. Thu., Ihey claim that my 25 percent a;;.umption is an estimale of Lbe upper bound,

likely 100 high. oftbe elfect e ra,:ldm!! one network.

50. However. ];;rod and KalZ ute wrong that "as a matter of eronomic5" a fourth network

mu~t have a smaller marginal ~alue to lhe MVPD Ihan de the tirst three oetworks (a..uming Ihat

Ihey lDean by Ibis lhal il fel\ews as a maHer of fundamental economic principles). If CUSlomer~

are heterogeneous in their lasle. for local channels - ~ome value Ihem a 101 while ethern value

Ihem le•• - then lhe murginal effect of the four1h network on an MVPD's sub6criber levels can

exceed til<: marginal efrecl of the tirst. All elle equal. h<;>useholdl lhat value lecal affiliateS

highly will switch from an MVPD providing all four 10ealllation. 10" competing MVPD enly if

If,e compeling MVPD al60 offer~ all four network afliliale,;, even Ih~ll!!h subscribers thai place

linle valu" an local slations may be WilJlllg to awJlch 10 an MVPD thai offers only ene. Iftbare

are mme of Ihe tormer group than the latter, Ihen lhe lllcrement:ll impact from '.he f<;lurth network

on an MVPD's 5ubscriber.hip could exceed the impact oflhe fIrst. This could ~ true in spite of

Ibe racl !halloo marginal value <;If adding a tourth network is .maller!han Ihe lIlar~ill.1\ value of

"Israet..,d KalZ OppMili,,,, R'r<'l1 ~26().

" Israd ..,d Katz Opposirion R,I"''' ~261 (,mph.." odded).
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lbe fin;l for each individual sub,criber. The key is lhat lhe margiIlllI C\l~lOmers for an MVPD

wilb no local ~latiom have a weaker preference for lotal slahon~ (lbat is why lhey cho~e an

MVPD wilh no local stalion&) than the margiIlllI cuslomen ofan MVPD with four local stalions.

This difference in customer compo~ition generates a relalionship lhal is the reverne of thaI

obtained for eny given Lodividual.

51. Thm, helerugendty in cuslomers' lastes can lead goods lbat are SIlb~litutes fWID 'lJe

perspeclive of each individual to be complements in lbe aggregate. Katz and I~rael c.mnot

conclude thaI. as a ffiIll!er of economK; princIples, the fOllrth network i5 worth less lhan the fim.

52. Furthermore, if lbe marginal imparl of tbe fourth networK On an MVPO's attractiveness

were .,ubst"utially le~s lhan the marginal impact of the fim, I would expeet it to be rellected in

r\ltran.mission rates,'o that MVPDs would be willing to pay less for the fourlh nelworK in

rt1rau:lmi~sion fees (or perhapslhe fonrth network would have to selocI "mll.t carry'· in order to

obtain carriage). I Know ofno evidence lbat supports these predicliom.

53_ FiIllllly, it is possible that local ~tations may not be substitutes al the lime ofpurclI:l:le for

some individual cu.tomeJ~ given technology by which local natiom; cao be obtaioed. A MVPO

subscriber may comider tWI) altemaliv~~: obtain all over-lhe-air Bladon. through the MVPD, or

oblain them all using an WIlJ:nna.. For mdivlduals lhal have u ~b:O{\g preference for getting all

four local stalions, local ~Ialiom would be complemems The margiuAI effecl of the fourth local

affiliate 011 a subscriber's choia ofMVPO would t?ceed lh~l of each oflbe first three, since

only by getting all four is lhe individual willing 10 sllJp o~laining broadcast slatiom; over-the-air

using an amenna.

C. hrael ODd X.tz' New Comparison ofContcut's Snbseribership Durlllg the Lut
Monlh of the Fisher Dilipnle lind the FoUDwlng Three Months Sheds No AddilioUDI

Lighl On How Changes III DISH'1 Chaonel Lineup AfJecred Comcut
Sllhscrihuship Levels

54. (l
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}}

55 In respon~e, Israel and Katz offer a n~w Yer~ion of their regre~sion an31}sis in which Ihey

add 10 their original specilication a sepan'" dummy variable that equals One for the lalil month of

the FiJher .,_ell!. They find lllallhe coefficient On thi, dummy variable is not statistically

different from Ibe coefficient on the "three mouths afkr" dumm)". They claim that this is

evidence !hal "the negative died ...actually commences hJiHf Ihe end of the Fisher event

period""] and lhal "[IJhe evidence, taken as a whole, make~;1 clear lhatComcasl did not gain a

significant Dumber 1)[ sub.criber, due 10 !he Fisher evenl."'~ {{

}I - which they do not di,av(lw find cannot

explain - began before the Fisher dispute ended

56. However, I,rael and Katz' interpretation of !heir findiugs i~ tlawed. Firsl,!hey offer nO

lheary or evidence why lhere WQuid be 3 change in C<Jmcasl', snb~enb.:rsbip !rend in the monlb

t;.efore tbe Fisher dispule ended. If there is no economic logic 10 explain this elfect Ihen there i.

no reaSon 10 accept lheir anal}1icallbl.loework for detemJilling whether lhere Was a positive

impact on Corneas! during LIle period orthe di6pute. In olher words, ifComeasr. wb'eribership

cbanged in ways Ihal cannot be explained in Ihe monLll before and lhree monlhs followillg lhe

end of the di.pule, aud they claim that iheir measnred e(fec~ are unrelated 10 lbe eud Df lhe

dispute, lheo l&;Bel and Kalz cannot be ronlideol (balthe sb,ence ofany measurable impacl

during the Fisher dispute is valid evidence thol Corncast did nm gain during lhe dispute.

57. SecDod, even wjih Ihi~ dwnmy variable in lhe regression, brad and Katz continue 10 find

lhat ComC3st's sub&:ribership W;llj lower after !han during the event. 'oVhile Iheir data are UOI

snffidenllo allow them tQ asc-eTl.1iu precisely whell, relative tQ lhe eud orlhe Fisher evenl, the

"lor••I ....J K.lZ Oppooilion R'p~rt ~Z55.
"Israel aIld 1(,1< Opp""i,ion R.~cr1. 11'55.
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decrease in Comcast's subscribe.rnhip began, lhe evidence rhey presenl is consi.tenl with lhe

hypolhesis lhat Cornca;;t's penelrulion rate W:l.'! lower after !han during lhe Fisher event, and lhus

rhat adding a broadcasl stalion 10 DISH's lineup afl:ec~ COlDcast's subacribetllhip.
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I declare under penalty ofperjury that the foregoing j~ lrue end correct to the best or my

knowledge, infot1I\lllion, and belief.

Executed thi~ 19'" day of Augu~l, 2010.

Keviu M. Mrnphy
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EXHIBIT I TO MURPHY REPORT
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EXHIBIT 2 TO MURPHY REPORT

(REDACTED)
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EXHIBIT 3 TO MURPHY REPORT
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EXHIBITB



DECLARATION OF DANIEL BARTMAN

1, My name ill Daniel Hartman. My title \I 51111lor Ville President, Programming

AcquIJllkm at DIRECI'V, Inc. ("DIRBC'IV.) In !hie role, IIIl1 nlBplJlllliblll for agreemmlli

DIIlBCTV negotilltll9 fur IN! lllII'rlaee ofprogramming.

2, I have pmol14! kmwkdge oft:iulo.egotlati0D8 bnween DIRBeIV and Corneas!:

Corp, ("Comcuf') reJatlq to DlllBCfV'e request to cart)' Comeut Sports.net Phllldelphia

(CSN-PhilIy).

3. Earli. thia year, !he Commieoon oIoBCd \hl: ''t=lrialloophole'' by puUina in

pllDe amecIlIniIm through which MVl'Da could gsin accas to wilt·affiliated progrlllllllling

by terJUtrle.l meBlt8.

4. AI soon 811 the8e 11~ rulee btcIme efflUive, DIRECTV requeated that CcJncllllt

offar CSN·Pbilly for camaee nn non-diecriminaklry lIlmIe and C01ldItiona.

3. By letter dlited August 2, 2010, ComcIft refwled to offer CSlN.PhiUyto

DIRECIV.

6. By ldtl!r dabld August 12, 2010, CcmCil8l: indicated that it wuuld be willing to

dillCllBS carrilIgeoiCSN.Phillywith DIRECIV, Yet CorncllBthulllJt mllde III offm {or IIWh

13I1'i.. It hu indioeted on elMll'81 ot::eu!llIUI that no such offi:r will be l'oJthroming unJeaa

DlRECTV wlu.nlarily giVIlII up its legal, exclUllivc arranaament {orOllt-ol·market NPL football

glmea (presIImabiy wilhno coropensatlon from ComCBllt). lfthia i. Ccmcut'a posilion, I do not

, believe it COIISlillltes e gerNiM bUle for l1egoliation, much 1_ en olter on non-diicrirninldory

termallDd conditione, b \he law requirw.



1. We are o1lIl,) invl)/verl in 1l8!lJ1!ll:B1e negotlotlon withC~ teprdingfouroflts

netwo,rks. Come_I h88 refused DIRBC1V'J:epet;tedn::quests far individual offilrs on each of

the fuur nelWarb,lnal.rtI:Da tllu they be negodllted u ,package..

I dl\Cianl UDder petllllly ufpl:ljury lhat the lIbovtl ;8 I:Ne and ccnect.

Dilled: August 19, 2010
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APPENDIX

JU:MEDI~SAND CONDITIONS

A. D U1NITIONS

For purposes of the oonditiofl$ set forth below, lile following definilions appl)'

"Comcasl" meEIII. Corucesl Corporalion and its iiUb~;d;.nes, afliliate~, parenll;, sueees"on, and
llS~lgnS,

"NBCU" means NBC Universal, Inc and it~ subsidiaries, affiliate!, pilrenl6, suecessor~, EIlld
aSS1gns.

"Affilialed Program Rights Holde'" lncJuliei (i) a program righl~ bolder ;n which ComclI.:lt or
NBCll bolds a non-controlling "Attriburable Inleresl" (as detelmined b)' the Commi.sion·s
program access attribution rules); and (ii) a program righ15 holder in wbicb an entity holding a
non_c-ontroUillg Attributable Inrc=t in Comeast or NBCU bold~ an Attributable InIJ:relt,
provided thar Comeast 01 NBCll has aCUlaJ knowledge (If ,uch entity'~ Attributable Inl1:lCl1 III
such program rights bolder.

"Attributable inl1:resl" means a cognizable inta-esl in arr cntity all defined pur:luanllo Section
76.10110fh) oHIle Commission's rule3.

"Regiolllli Sport.'! Ndwork" and "RSN" mean an~' non-broadcast vid~o programming service
thlll (I) provides li ve or SlIme-day disrriburian within a limited geognJphic region of SPOr!lllg
events ora sporn leam thai i. a member of Major League Baseball, the National BlI.:lkelball
Association, the Nation.l f<lotbaU L~ague, the Nalional Hock~~' Le.gue, NASCAR, NCAA
Division I Football, NCAA Divi~i<ln I Baskelball and (2);n an)' )'ear, carries a minimurn of
either 100 boul'll ofprogHmming lh~l rneels the criteria (If ~ubbeadlllg I, or 10% oflhe regular
~eil.ion games of alleast ODe ~PDn" t~am that meets the criteria of subbeading I.

A "Coveloo RSN" i:l.n RSN (i) thai Cornc~;l <lr NBCU currently IllIlIIllgeS or "Onauls, or (ii) in
whicb Comcil.'ll <lr NBCU, on or .fter lbe dale "f adopli<lll <lflhis Order, al".quire, either an
attributable inte..... l, lIfI optiOD 10 plllchase an attrihuCIlble inlerest, or arr iDrereJt Or other
arrangement rhal wo'~ld permil managemenr Dr canlml of the RSN.

"ProgrOlnmcr" means a bro.deast lelevision stalion (Ol' gn>up <If brD1ldeasl television stari""" if
c.ove.-ed by a single retransmis~i<lnCOMent agreemenl), an RSN, <lr a nali<lnal network 0) rhor
Comea.l 0' NBCU clltIenlly maI ..~e.0' NOrm]s, or (ii) in which COntC""! or NBCU, on Or after lhe
dale ofadoplion of this Order, a""ni"" e\tl"" an allribulable inl",esl, an oprioo to purchase an
artribur.hle inle,es~ Or an inle.....l l>r other alTongemenl thai would pennit man.gemelll <I, control of lbe
relevan! cnr;,y.
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B. CONDITIONS

l. PrnglQm Access Conditions Applic~bl" to All Modes of Delivery

~, Neit~r ComcllSl Mr NBCU will offer any (Ifill; exiuing or future prognunming or
programming-rebted service~ on an exchuive basis 10 any MVPD, including Corneast's
own cable ~~·>tem;. reglrdless of the m(ld" nfmedium or method Il.ed for delivery (If
such progr~mming.

b, Cnrncast and NBCU will mUle ~Ilch cxi.ting or future programming and
programming-related services avail~ble 10 all MYPD~ and/or Iheir ~nbl;cribeiF On a
non-elldusive balii6 and On non-discriminatory terms and conditiolL'i within each
medium or method nsed for deliv~ nf ,<Ueh programming. conai6tent with the
CODlmis.lion's pwgram acce~s reles (86 modified by thi. condition), Accordinglv, the
.I~me ccntenl shaH be made nvailable at the same speed, quality, and lime to all
MVPD. as it i. mllde available In COffiCa.t.

c, F(lr purpo~es of the prec<:dilltl par1lgr~ph, and witlll)ut limiting the gerler~l applicability of
the term, the foll(lwing shaH be considered prnhibited "di.crirninalioo"

L Discrimination with Respect to Access to Comcast Content:

A. Failure to make any conlent Ih.t ComcllSl make6 avaibble for distribntion
ov<:r Comcasr'. broadbwtd o~nrh, "'hich shall includ<l distribution via
wirdess n~orks, mobile .nd other delivery lechnologks (collectively,
"Di~lribll1ion Nel:worh") including live strelUllillg of content and video-on­
demand ,"YOD") coo tent) available 10 MYPD~ fo, dimibLltioll on
nondiscrimillo1tory terms and conditiom, including bLlI oOllimiled 10, number
of hoL1TS, length (Ifcont.:nt availability window>, format (e,g., HD, J D),
feature~ (e.g" uml'iple CRUlcm angles) and adverti.iug oppmluniries.

B. Offering any Comca.n-affiliated exclu8ive content, early premiere6 or olher
exc1mive fealUm, on discrimillo1t('ll)' Inrn, with m~pect to MYPDs over the
Di.trib",tion Networkl; Or on Com,alit .,les Or devices.

C. Fa; lUTe to giv~ acces~ 10 all conlelll offered by Comcl\5t_conlrolled enlities on
an "~uthenliC<l!~d" basi. (e.g., TV Everywhere) on n('ludiscrimiMtory tentl~

(including, bnt llllt limited 10, ComCl\51 Cable and third party contenl sites wilh
which Corncas{ iB affiliated).

D. hvoring any content aggr~g:lIi~n site in Which Comeast has an interesl wilh
rcspecl to any conlenl lIl,d lhe lerm, thereof (e.g., premiere dates, window•.
tonnat (e.g., HD)).
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E Failure fa make available ID MVPD~ slreaming righls (including ~treall1ed

odivery via mDbile devices) 10 CDlllenl owned or con1mlled b)' ComcMI,
including live ~ports conlent (e.g., MLB game~), 10 which Com~ast Dr an
affilialed ew:ity ha~ ~treaming righl'.i.

" Di~crimiWition wilh Respect tD MVPD Content:

A. Diocriminalion agaimt MVPDa J.110 their iiubocriben; with respect lD quality_
of-service factors such as ~peed, quality, nsage conditiDllS 0' requirement. In

delivery of content over till! Di<tribuliDn NetwDrb.

B. With re~pec1 10 content delivered Over the DistributiDn NetwDrb, failun: to
treal content from MVPD-affiliated sile~ in the same manner ail con1eut
~eceived from Comcast-affilialed siles with respect (0 factor~ sucb lIS
bandwidth caps or Dthe~ limitatiOllS on downloading/uploading wnlenL

C. Prioritizing 01 guaranteeing II higher qudity-of-semce for Comeast's own
video-oo--dernand ("YOD") ~eJ"\lice. lind/or online conlem offering. over those
Sen'lce:; prm'ided by olherMYPD~ th.t ntilize the Disnibuliou Networks

d, Neither CODlCEL'l1 DOr NBCU will cnler into an exclusive di.itributiotl alTJ.llgement
with allY Affiiiated Program Righl.i Holder.

c. Neither Comcast nor NBCU (induding J.lly entity over which eilher exereises
con!TOll shall nnduly or itnprClpC,ly inlluence: OJ the decision of aJI)' Affiliuted
progrMn Rights Holder '0 sell programrnlllg to an unalfiUated MVPD; OJ (ii) the
prices, terms and condition. of 3ale ofpro~Jtmingby any Alfiliatl'o P'ogram
Righls Holder \(lan unafftliated MVPD.

f. For pIllJlOses of <:nfordng lhese conditious, J.ll aggrieved MVPO may bring a
progrMn acceH complaint .gaitJ.jt C(JrnclISl and/(Jr NBCV u,ing the procedun:s
found at Section 76.1003, 47 CfR § 76,1003, oIthe CDrnmi.sion's rule., except
1h.1t the Commission shall be required to i33ue a final dcd~iDn within 90 da)'ll of
filing ofsaid complaint,

2. Prt>gum Access Cnnditions Applicable ... PrI'ltlimmen

a, Comca~t, NBCU, and their existing or future Progmmruen, regardless of the meuns
used fo~ C<Jnteul deli.'cry. shall uot offer J.lly pmgrMnmillg or programming-related
service. on an exclusive b.si. to any MVPD, and Comcast. NBCU, alld their
~rtiJiated Programmers, regardies~ of the means used for content delivelY, are
reqllired 10 make such programnllng and progrMnmiug-relalcd ."""ices avai1uble to
all MVPD. On a non-exclusive bas;••no otlllondiscriruinatory term. J.lld
condilions. This provision prohibits all exclu:live arrangenlents, including Ihose
that may DOt be effectuated by n formal agreemenl
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b. Neither Cornea;;, nor NBCD ~ha\l acquire EIll attribntable interest in a Programmer
Or enler into any olher WTangement Ihat would penn;l managemenl Or control of a
Programmer unless the Programmer is obliguled to abide by lhe condilions ~e1 [onb
herein.

b. Comc~1 and NBCU will not enler into an ndusive distribntIon amm~ememwith
any ruch Programmet.....gardle~~ orthe meau. of delivery.

e. Neilher Comeasl nor NBCD (including EIlly enlity wilb which it is affilialed) shull
Wldllly or improperly Influence (i \ the decision of sny Programmer, regElCdle:is of
Ihe rneall3 of deli ..ery, to Bell pIOgramming Or prollrwnmIng-.... I.ted Bcrvices to all
unaffilialed MVPD; or (ii) the prices, lerm;;. find condilion~ of sale ol"programming
or programming-related services by a Progr.mmer, regardle~s of the meWlll of
delivery, to EIll unaffilialed MVPD.

d. For enfo",emenl purpoBes, an .ggrieved MVPD may brmg a program acces~

compJ.inl again~l Comcasl, NBCU. or the re!evElllI Programmer using the
procedures found at Seclion 76.10m. 47 CF.R. § 76.1003, of the Commission's
rules.

C. ApPITlOSAL RUII;PIES

1. When negotiation. bil w produce a lDlIlually ar.reptabIe set ofprice, Icrnl.l and coudiliolU
for (I) a retransrni~8ion coll.ent a~ementwith a jocal broadcast lelevision station Ihat
Comca.st or NBCU owm and (lperales or on wh(ln behalfilllegOliales retransmiuion
corusenl, (2) carnage ofRSN p,-nc:rarnming, Or (3) carriage of national CIIhle uetwork.
programmlllg, au MVPD may choo~e 10 ~ubrnil a dI~pule to rQlDIDt!dal arbitr:Jlion in
accordanc"" with the follOWing procedure~:

a. "".11 aggrieved MVPD may submit a dispute ow. Ihe Imrn and c(lndiljon~of
carriage of CO\ltenT subjerl wIhese condiliorus (i) lhat Comcao;t or NBCU cummlly
marutge~ or commls or (ii) III which Comcast or NBCU, on (lr after Ihe date of
adoptiOJl of this Order, acqlJires eilher an attribulable iulere5l an optiOll to purchase
an attributahte interest, Or one thai would permil managem<'l1l or conlrol of the
relevanl programmer.

b Following the expirallon ofany Cllisling conlract, 0' 90 day~ after a first lime
req~~l for carriage, an MVPD mav notifY lhe relevlill1 progrwnmer and either
NBCU 0' Corncasl, as appropri.to:, wilhin five bu.iues~ days IMIII intends 10
request commercial arbitratiou to detennine Ihe t<:tnu of the new alYilialion
agre<:menl.

c. Upou receivIng timely nOlice of the MVPD's mten! 10 arbitrate, either NBCU (){
ComeaSt, a. applicable, <hall cu,;occ that Ihe Programmer allows contimlf'd carriage
under Ibe same telll:lS and c011dItIon. of the expired affil;aliou agreement as long as


