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Public Utility Commission of Texas' Reply Commentsin Opposition to
UTEX Communications Cor poration’s Renewed Petition for Preemption

The Public Utility Commission of Texas (“PUCT”) files thisreply in opposition to
the renewed petition for preemption filed by UTEX Communications Corporation
(“UTEX”) on July 13, 2010.

. The PUCT isin thefinal stages of a very complex arbitration.

From late July to mid-August, PUCT staff has devoted almost 800 hours to the
UTEX arbitration. (Exhibit A, Tex. Pub. Util. Comm’n, Docket 26381 (Notice
Regarding Proposal for Award) (August 20, 2010).) The PUCT's earlier response to
UTEX’ s renewed petition for preemption described the complexity of the arbitration, the
myriad issues involved, and the enormous amount of PUCT staff work that has been

required to complete it." Because the PUCT has devoted extraordinary resources to the

! Public Utility Commission of Texas' Responseto UTEX Communications Corporation’s
Renewed Petition for Preemption (filed July 26, 2010) at 6-7.



arbitration, that work is almost done. Decisions on all contested issues, except the
definitions section of the General Terms and Conditions, have now been completed.
(Exhibit A.) The arbitrators will issue a proposal for award as soon as possible. Once
that proposal isissued, the arbitration will enter its final stage, in which the arbitrators
will consider any exceptions to the proposal for award and the PUCT Commissioners will
consider any requests for reconsideration. Thiswill be done under the brisk timeframe
the PUCT arbitration rules provide.?

Although the arbitration isin its final stages—and the PUCT has undertaken
Herculean efforts to timely complete it— UTEX inexplicably demands the Commission
assume jurisdiction over it. That would be extremely wasteful and inefficient. No doubt
it would delay the development of anew UTEX agreement.

. Therenewed petition should be denied because the PUCT has acted “to carry
out itsresponsibility.”

UTEX saystimeis up, and that the Commission must take jurisdiction over the
UTEX arbitration under Section 252(e)(5). Thisissimply wrong, for multiple reasons.

First, the Commission did not set a firm nine-month deadline for completing the
arbitration in its October 2009 order as UTEX claims. That order simply invited refiling

of the petition for preemption in light of new facts if the arbitration was not completed

2 See Public Utility Commission of Texas Response to UTEX Communications
Corporation’s Renewed Petition for Preemption at 3- 4.



within nine months of the order.® The “new facts,” at the time UTEX filed its renewed
petition last month, were that a hearing on the merits had been held in April, and the
PUCT arbitrators were working through an enormous amount of evidence to complete the
award.* Had the PUCT made little progress in the UTEX arbitration by July, the
Commission might be justified in assuming jurisdiction over it. But those are not the
“new facts.” To the contrary, the arbitration is aimost done, thanks to the arbitrators’
extraordinary efforts.’

Second, given the state commissions’ important role in arbitrating interconnection
agreements, the Commission has made clear that it (quite properly) does not read “fails to
act” under Section 252(e)(5) as strictly as UTEX does. Inits order denying UTEX’sfirst
petition for preemption, the Commission noted that in light of the important role of the

states under Section 252, it “will not take an expansive view of what constitutes a state’s

3 “Should the PUCT fail to resolvethis arbitration within nine months of the date of release
of thisorder, weinvitethe partiesto re-file arequest for preemption at that time, based on those new
facts” Memorandum Opinion and Order, DA09-2205 (filed October 9, 2009) at 6.

* Public Utility Commission of Texas' Responseto UTEX Communications Corporation’s
Renewed Petition for Preemption at 4, 6-7.

®> After the Commission issued its October 2009 order, the PUCT initiated arulemaking to
allow all interested partiesto comment on Vol P issues, but that rulemaking did not delay the UTEX
arbitration. Despite UTEX’ s complaints about the schedul e for the arbitration— such asthe loss of
the two “ precious weeks’ between the Commission’s order and the PUCT’ s next open meeting—
the chronology attached as Exhibit A to the PUCT’ s Response to UTEX’s Renewed Petition for
Preemption shows that the arbitration proceeded on a quick schedule. Neither the rulemaking nor
the arbitration schedule were the reason the arbitration was not completed by July 2010.



‘failure to act.””® The Commission further noted that the PUCT had affirmed its
willingness to complete the arbitration if the Commission made clear that the lack of
regulatory direction from the Commission regarding V ol P issues did not stand as a legal
obstacle to the PUCT’s completion of the arbitration.” The Commission also stated the
PUCT is “best-suited” to handle the arbitration.® Since being apprised that it need not
wait for the Commission to establish the rules for the regulatory treatment of VolP, the
PUCT has devoted enormous resources to timely completing the UTEX arbitration.
UTEX argues that the Commission must preempt under its Rule 51.801(b) because
the PUCT has failed to complete the arbitration within the time limits established under
Section 252(b)(4)(c). Given the history of the UTEX arbitration, and particularly that
UTEX itself sought extensions pushing the arbitration beyond the nine-month time
frame,” when that period would begin to runisunclear. Itisclear that the Commission’s
October 2009 order urged the PUCT to timely complete the arbitration but did not set an

absolute deadline. In any event, under Section 1.3 of the Commission’s rules, the

® Memorandum Opinion and Order at 5, quoting Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996: Interconnection between Local Exchange
Carriersand Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98 and 96- 185, First
Report and Order, 11 FCC Rcd 15499, 16128, para. 1285 (1996).

"Id. at 5.
®1d. at 6.

? See Public Utility Commission of Texas' Response to Petition of UTEX Communications
Corporation for Preemption under 47 U.S.C. § 252(e) (filed July 27, 2009) at 2 & Exh. A.



Commission may waive any of itsrules, upon a showing of good cause, when strict
compliance is inconsistent with the public interest. Such is the case here.

The PUCT arbitrators are completing the proposal for award, and the arbitration is
initsfinal phases. It would be wasteful and inefficient for the Commission to assume
jurisdiction over it now. Given that starting again at the Commission would undoubtedly
delay the completion of the arbitration, it is puzzling at the very least why UTEX
demands that.*°
[1l.  Conclusion

The PUCT is acting to timely complete the UTEX arbitration. UTEX’s renewed
petition for preemption should be denied.

Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

BARBARA B. DEANE
Chief, Environmental Protection and
Administrative Law Division

19 Much of UTEX’s comments filed August 12 (Pages 7-13) does not even address whether
preemption is appropriate, but appearsto litigate theissuesinvolved in thearbitration. UTEX even
complains about the award that has not yet beenissued. UTEX Commentsat 13 (“UTEX hasevery
reason to believe that PUCT will usethis arbitrary, irrational andillegal ‘gotcha asameansnot to
resolvetheopenissuesby addressing and imposing ‘ appropriateconditions’ based on‘ current law.’).
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DAVID PREISTER
Chief, Environmental Protection Section

/s/ John R. Hulme
JOHN R. HULME
Assistant Attorney General
Texas State Bar No. 10258400

Environmental Protection and
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P.O. Box 12548

Austin, Texas 78711-2548
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Facsmile: (512) 320-0911
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| certify that atrue and correct copy of the foregoing Public Utility Commission of Texas
Reply in Opposition to UTEX Communications Corporation’s Renewed Petition for Preemption
has been sent to the parties below by first class mail, or e-mail asindicated, on the 23rd day of

August, 2010.
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Best Copy and Printing, Inc.

Federal Communications Commission
445 12" Street, SW, Room CY -B402
Washington, D.C. 20554
fcc@bcepiweb.com

/s/ John R. Hulme



mailto:Lynne.Engledow@fcc.gov
mailto:fcc@bcpiweb.com

	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

