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Pursuant io the Public Notice issued by 1he Federal Communications
Commission {*FCC" er “Commission™ in the above-captioned proceeding on March
16, 2010, the American Cable Associalon ("ACA").? by its atlomeys, hereby fles its
Reply to responses on the applications by Comcast Comparalion {*Comcast’),
General Eleclric Company ("GE™) and MBC Universal ("NBCU") (hereinafler referred

to jointly as the “Applicarts™) for consent to assign and transfer control of certain

! Commission Seaks Comment on Applications Fied by Comcast Carparglion, Genersl Blectric
Covripany and NBC Unhersal Inc. lo Assign and Trensfer Conirod of FCC Licenses, Public Notice, DA
10457, MB Dockel No. 10-56 (reb. Mar. 18, 2010) ("Public Notice”).

! The ACA represents approximately 900 small and medium-sized cable companies senving mostly
smalier markets and rural areas throughouw tha United States. ACA'S membership encompaases a
wide variety af busihesses — family-pwned companies serying small bowns and villages, multiple system
operalors sehang prédominantly rural msrkets in several states, and hundreds of companies in
between. Together, these compames serve mare than 7 6 million households and businesseas. Al
ACA mambers fransact with Comcast, NECL) and their affiliates for “rmust have” cable and broadcas
prograrmming, and other popular end impaortant video offedngs.
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Iocal broadeast stations end RSNs, and commercial arbitration for all programming.
The ACA then proposes three critical measures to ensure that smaller MVPDs can
effectively employ these remedies. The fallowing summarizes the key features of
these two iﬁlegrated propesals:

1. General Remedios to Address Increases in Programming Prices

. The program access rules shall be appiied to Comcast-NBCU's sale of
its broadcast stations and its cther pragramming regerdless of the
means by which any of the programming is delivered 1o subscnbers
{e.g. online and mobile).

. Comcasi-NBCU must sell each NBC Q&C and each Comecast RSN on
a stand-alone basis o all MVPDs. This remedy will significanlly
decrease the complexity and cost of commerzial arbitration, inciuding
the prepesed special commeraal arbitration procass for smaller
operators.

) Comcasl-NBCU is subject to a commercial arbitration procass in
ensure that il does not sell programming — broadcast stations, RENs,
and natonal cable networks — at a pnce {hat exceeds feir markal value.

2. Speocial Provisions to Ensure Remedies are Usoful for Smaller MVYPDs

. MVPDs with fewer than 125,000 MVPD subscnbers in {he relevant
markel cannot be charged mora than 5% nigher than the lowest Net
Effective Rale charged to other MVPDs for NBC O&0s and Comcast
RSNs. To ensure transparency pnd assist in enforcing this nght.
Comeaat-NBCU and Comcas! must file annual cartifications.

. To enable emaller MVPDs to erforce their ability to access NBC O&Os
and Comcast RSNs at competitive rales, a new, lower-cosl arbilration
process with an sutormatic right of continued camage is established.

. Comcast-NBCLU must negotiale in good faith walh Bargaining Agents,
and thesa agents shall have comparable rights to MVPDs o obtain
programming from Comcast-NBCLU.

Finally, to ensure the remedies adequately address the harms and reflect the
dynamic of the programming market and other cariage agreements entered into by
the Applicants with other parbes 1o the FCC's proceeding, they should remain in
effect for 9 years.




SUMMARY

From the time the proposed combination of Comcasl and NBCU was
anncunced some eight months ago, the ACA has sought to precisely assess the
competitive hamns and provide empirical evidence as 1o Lheir nature and magnitude.
The ACA appreciates that the Commission too s conducting a very sericus, fact-
driven review. After all, the pmposed combination is a “big deal,” whose harmiful
effects will be widespread and exiensive.

This Reply filing represents the final part of the ACA's case that withoul
sufficient relief, the Commission cannot find the propased combination is in the public
interesl. Inils inilial comments, the ACA demonstrated Lhal the proposed transaction,
If consummated, would have significant deleterious honzomal and vertical
competitive effects. Inits July 21, 2010 filing responding [ the initial comments, the
ACA, using documents submilted by Lhe Applicants pursuant to the Commission’s
directive buliressed its arguments and the condlusion that, if the proposed
combinaton were permitled, significant competitive harms would resull and therefore
Lhe: transaction should not be approved absent enforceable conditions sulficent o
prolect competiion and consumer welfare. In this Reply, lhe ACA, relying on a new
report from its economic expent, Professor William Rogerson, first addresses and
rebuts argurhents raised by the: Applicants and their economists in their response to
comments. Second, the ACA, again using lhe Rogerson Report, sets forth proposed
conditions lhal lhe Applicants would need to adopt to ameliorate Lhe harms caused
by the proposed transaction, including by enabling smaller MVPDs t: enforce any
rights provided in lhe remedies either directly or Lhrough a bargaining agent.

Al its care, the ACA's remedies ensure (hal MVPDs — especially smaller
MYPD3 - can camy NBCU's broadcasi stalions, its cable networks and Comcast's
RSNs al rates, terms, and conditions reflecting pre-combination conditions. To
achieve this aim, the ACA first proposes general measures most of which were ether
used in or based upon previous Commission decisions. These measures, which
apply generally to all MVPDs, indude expanding the reach of the program access
rules to cover all programming sold by Comcast-NBCLU and all platforms by which
MVFDs may distribute that programming, the stand-alone sale by Comcast-NBCU of
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spectrum licenses to & new limited liability company 1hal wauld consfitute a joint
venture of GE and Comcast ("Joint Venture").® The ACA explained in its initial
comments that the proposed transaclion, il consummated, would have significarnt
delelenous honzontal and vertical competitive effects.* In its July 21, 2010 filing
responding to the initial comments,” the ACA demonstraled that documenis
submitted by the Applicénls pursuant to the Commission’s directive® buttressed its
arguments and the conctusion that, if the proposed combination were permitted,
significant competitve harms would result and therefore the transaction should not be
approved absent enforceable conditions sufficient o protect competition and
consumer welfare. In this Reply, lhe ACA, ralying on a new report from ils economic

experl, Prafessor William Rogerson,” first addresses and rebuls aguments raised by

* In the Mattar of Appications of Comcas! Carparation, Genersl Electric Company and NGC Unhersal,
fne. For Consand i Assign Licensas of Trensfer Condral of Licersaas, Applicatinns and Public Interest
Sigtenam ifiled Jan. 28, 2010} Applicaton™.

4 In the Matter of Appications of Comeast Corporation, General Eleciric Compary, and NBG Unhersal,
inc, to Assign and Transfar Control of FCC Licersas, MB Docket No. 1(0-56, Comments of the
American Cable Associaton (filed June 24, 2010} CACA Infial Comments”). ACA's initial commeants
included & repord from its economist, Professor William Rogersan, analyzing the nature and extent of
harizontal and vertical harm that would result from the proposed combination. Willlam P. Rogerson,
*Economic Analysis of the Competitive Harms of the: Proposed Comcast-NBCU Transaction,” June 21,
2010 {"Rogerson I7).

*intne Mattar of Applications of Comeas! Carporalion, General Elactric Company, and NBC Uniserydd,
ine., ta Assign and Transfer Comtral of FOC Licenses, MB Dackest Mo, 10-56, Response o Conments
of the Amerncan Cable Association (filed .y 21, 2010) CACA Reeponss Comments™,

¥ Letier fram Wliam T. Lakg, Chief. Medm Bureau, In Michael H. Hammaer, Esquire, James H.
Casserly, Eaquire, Michael D. Hurwitz, Esuire, Brien C. Bedl, Esquine, Wikie Far & Gallagher LLP,
Counsel for Comcast Corporation, MB Dacket 10-96, May 21, 2010; Letter fom VWillem T. Lake, Meda
Bureau, In Bryan N. Tramartt, Esquire, Kennath E. Satben, Esquire, David H. Solomon, Esquire, Natahe
5. Rojsman, Esquire, YWlkinson Barker Knauer, LLP, Counsel for MEC Universal, inc., MB Do No.
10-96, May 21, 2070

T William P. Rogerson, "A Further Ecomarnic Analysis of the Proposad Comeset-NBCU Transection,”
Aug. 18, 2010, attachedd hesetr: a5 Attachmern A (Rogerson 1.

2
ACA Baply

MB Dockel No. 10-56
Augusl 19, 2010



the Applicants and their econamists in lheir respanse 1o comments.® Second, the
AGA, again using Rogersan |l, sets farth proposed conditions that the Applicants
waukd need to adopt to ameliorate the harms caused by the proposed transaction.
These conditions, which operale as an inlegrated package, will protect consumers
from higher prices and the loss of programming thal otherwise woukd result from the
lransaction.

I A BRIEF REVIEW OF THE COMPETITIVE HARMS CAUSED BY THE
PROPOSED COMBINATION.

Horizontal Harm:® The propased combination creates horizontal compelibve
concams because key programming assets now separalely owned by NBCU and
Comcast — NBCU's 10 Owned & Operated ("O&0™ and affiliated broadcast
{elevision stations, its block of nationel cable programming and Comcast's 9 Regional
Sports Networks (‘RSNs") — will be joined post-transaction. Maoreaver, these assets,
which are "must have” programming, are substilutes in lhe sense that Ihe value of
one network 10 @ mulichannet video programming distributor ("MVPL') is lowser
condikonal on already carying the other network. LInder standard economic theory,
if we different programmers own two different networks (or blocks of networks) that

each create market power, combined ownership of both will generally creete

* in the Matter of Appications of Gorneast Corporation, Generel Electric Company, and NBC Universal,
tne., la Assign and Transfer Control of FCC Licenses, MB Docket No. 10-56, Cpposition to Pefitions lo
Deny and Response to Camments, Comcast Corporation, General Electric Company, NEC Universal,
inc. {fled Ady 21, 2010) {“"Applicants' Opposition”). The Applicants’ Opposition includes two exhibis:
Exhibit 1, Gregory L. Rosston, Ph.D. and Michae! D. Topper, Ph.D, "The Froposed Comecast-NBCL
Transaction: Response ta Comiments and Patiions Regarding Competiive Bengfits and Advertising
Competition” (July 21, 2010}, and, Exhibit 2, Mark lsraed and Michasl L. Katz, “Economic Analysis of the
Proposed Comeast-NBCU-GE Transaction” (July 20, 2010) ("lsrael¥atz Report™).

% See ACA Infial Comments al 18- 25.
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significani addilional markett power. That is what would eccur frem the proposed
combination of NBCLFs and Comcast's programming assets, which would allow the
new Joint Venture to charge much higher programming fees. These fee increases
will be substantially passed through to subscribers in the form of higher subscription
prices. In its pricr comments, the ACA offered evidence in support of this claim and

the magnitude of the harm.'?

The greatesl threat of horizortal ham from this proposed combination occurs
in regions of the counlry served by an NBC OR0'' and a Comcast RSN, In such
regions, NBCL''s control over retransmission consenl for the NBC broadcast signal
and contro! over its popular natichal cable petwomis will be combined with Comcast's

conltrol over ils RSN, Approximately 12.1% of all TV househoids in the Unilad Slates,

'? The retranemiasion consent markal supplies the best evallable evidence on the effect of combined
owmership or conlral on rogramming fees. This is becausa refransmission consant markets are ocal
and the exert la which multiple Big 4 siations in the same market are jeintly oswned or controlled vares
from market bo markat. The available evidancs suggests thal joint control or ownership of muliple Big 4
sitions In the sarrma DMA can Increasa relransmission consenl fees by 20% and possibly much more.
This lavel axteeds the threshold for harm in the Horizordal Memer Guidalines used by tha Dapartment
of Justice and e Federal Trade Commission.

The ACA's concem abautl the effscts of Big 4 collusion jeading to increased refransmission faes was
recertly echoed by the National Cable Telecommunications Association: “Fermitling a broadoaster o
negattate ratranamission consent on behalf of two stations in a market .. i likely to result in
cansurmer harm rather than the pro-competitive efficiencies envisioned when LMAs were created.
A& Tirme Wamer Cable explains, “[bly aggregating their market power and negotiating in tander
inetead of in competitlon with cne another, broadcasters can more gasily raise the price of
refransmission consent and more effectively threaten to withhold their signals dunng
regtiations.” [Comments of the National Cable Telecommunications Association. MB Cocket No. 08-
182, July 26, 201D, at 4.}

™ For purposss of assessing the exiart of harm and discusaing remedies In hesa comments, the term
"NBC Q&0 shall indude NBEC Owned and Opergbad broadcast television etalions cumantty or in the
future cwned or controlled by Comcast-NBCL and any other NBC kocal telavialon afffiate on whosa
behall Comcasi-NBCL negotigtes retransmissicn consert egrecmea nts.
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spread over six different metropolitan areas, are located in DMAs with these

characteristics.'?

The transaction also threatens horizontal harm in regicns served by a
Comcast RSN but not served by an NBC O80. In such regions, NBCU's comtro!
owver its popular national cable networks will be combined with Comeast's contral aver
it RSM. Approximately 28% of TV households are localed in designaled market
areas ("DMAs") with these characteristics. Therefore, regions containing at keaat
40% of all TV households are threatened with the horizontal hamm from this
ransaction. The harm in fact may be even more widespread if the Applicants swap
assefs 10 aggregate programming in markets o if the Applicants are able to negotiate

on behall of NBCU saffiliales for retransmission fees *”

Vertical Harm;™* Vertical harm will arise fom the proposed combination when
the programming assets of NBCU are combined with Comcast's ownership of the
country's largest MVPD. This union will increase Comcast-NBCU's ability to
command higher programming fees from MVPDs that compete with Comcast. These
fae incaases will be substantially passed through te subscribers in the form of higher

subscrption feeg,

2 These ars Chicago, IL, Philadelptia, PA, San Frandeco-Oakland-San Joss, CA, Yashington, DC,
Miami-Fol Lawderdale. FL, and Hartford and New Haven, CT.

'* See ADA Response o Gomments at 13-18 (8 "review of the documents producad by Applicants
demonatrales thal in fact thay recagnize there in substaniial overiap in the programming assets of
Comeasl and NBCU, that they intend to sall these asseta in combination to MVPDs and that they are
Hiedy te add to them W Increasa the number af progremming overlaps. 10 other words, Professor
Rogerson's aralysis should be viewed a3 & congarvalive assessment of the posi-ransaction behavior
in which the Applicants plan fo engage srvd the impact such befiavior Is kel to have on MYPDs and
suhseribins 7y (emphaas addad).

" o ACA Intlal Commearts sl 25-37.
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The economic iheory undedying the ACA's analysis is as follows: So long as
the Joint Venture and Comcast are able to coprdinate their actions to take advantage
of opportunities 1o maximize their combined profits, the Joint Venture and Cemcast
will collectively make deasions lo maximize their combined profite. The reason Lhat
progremming fees will rise is because the Jaint Venture will seek to recoup Lhrough
s negotiations for programming the cpportunity cosl of nol acquinng new customers
frem rival MVPDs through the pemmanent withheolding of programming. Increases in
cpportunity cost have Lhe same impact on programming fees as increases in direcl
cost. In the absence of ather information, a standard and well-accapted praclice in
economic thecry is to predict that the negotiated price between a buyer and seller will

fise by half the amount of any cosl increase.

The impact of the transaction will be most significant in DMAs served by an
NBC O&0 where Comcast has a significanl presence as the incumbent multichannel
video programming distributor (‘MVFPD"). Approximately 12% of all TV households in
the United States, spread over six metropolitan areas, are boaled in such DMA3,
which happen to be thw same markets that wilt also guffer the most significant
horizontal hamm trom the transaction. Under plausible parameter values, the
retransmseion consent fees charged by NBC O&80s will increase by appraximetely

100% in these DMAs.

The ransaction also would have a significani impacl on the fees that the joint
veniure charges for NBCU's nalional cable networks. Under plausible parameter

values, the fees for this programming will inclease by approximately 18-20% for large

5
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MVPDs who compete against Comeast, such as DirecTV, DISH Network, Verizon's

FiOS service and AT&T's U-verse offering.

Cable overbuilders will experiance higher programming fee increases to the
extent that Comcast passes a high parcenlage of their subscribers. Under plausible
parameter values, if Comcast passes almosl all of an overbuilder's customers, its
refransmission consent fees will increase by 100% and s {ees for NBCU's national
cable networks will increase by 44%. However, cable overbuildars will still
experienca significanl price increases even if the sham of their customers passed by
Comeasl drops lo much more modest levels. ACA has identified 40 members wha

are Comcast nvals in all or some of their service arcas.

n THE APPLICANTS’ AND THEIR ECONOMISTS DO NOT PROVIDE

COGENT ARGUMENTS TO COUNTER THE CONCLUSION THAT THE
PROPOSED COMBINATION WILL CAUSE SIGNIFICANT

HORIZONTAL AND YERTICAL HARMS.

A Horizontal Harm,
1. Introduction.

In Rogerson |, Professor Rogerson described how the horizontat combmation
af NBCL) and Comeast programming networks would result in MVPDs paying higher
pnces "so long es the networks are substitutes for one another in the weak sense that
the value of one network to an WMVPD is lower conditional on already camying the
ather network."'® The economic rationate for this conclusion is that when

negotiationa for NBCU and Comcast networks occur separately, each can only

'* See Rogerson | al 4-5 for a summary of the herizonlal hams. The NBCU! and Comecast
programming networks can be substitutes even i subscribers have a sirong preference to subscribe I
a MVPD thal carries bath nebwarks.

7
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extract a limiled share of the joint profit from adding the last network. However, when
NBCL and Comeasl combine networks, they will be able ta exdract ihe full shars of
Lhe profit from adding Lhe entire bundle, which will be grealer then twice the surplus
from adding just the last network. This result holds even if the NBCU and Comcast
programming networks are not perfect or even relatively close to perfect substitutes

and are merely partial subshhine.

Applicants’ economists, Drs. Ismel and Katz, attempt to rebut Professor
Rogerson’s analysis by making a series of daims that the NBCU and Comcast
programming ere not ctose substitutes and that empirical evidence shows that
combining such networks does not raise prices. In the nexl seclion, Lhe ACA, using

the atteched report by Professor Rogerson, esponds 10 each of these arguments.

2. The arguments of the Applicamts do not underming the
conclugion demonstrated by the ACA In its initial
comments that horizantal harms will result from the
proposad combination.

The Applicanis’ make five different arguments in attempting to counter the
ACA's conclision that the combination of NBCU and Comcast programming
natworks will lead to significently increased prices for consumaers. In each instance,
these shots fired by the Applicants either fall wide or shor of their mark. Below the
ACA, relying on Rogerson ll, discusses each ot the Applicanis’ arguments and shows
that they do not undermine Lhe conclusion thal the proposed combination will result in

substantial horizontal harms o MVYPDs and their subscribers.

ALA Reply
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1. Applicants’ Comtention: "A basic review of the conteni camed

suggests that Comcasl's RSN's and NBC broadcast stations are not

likely to be dose subslitules. ™™
ACA Response: Drs. Israel and Katz present a much too narmow view of what
constitutes substilutability. As Profeasor Rogerson states, “To the extent that
subsllutability between nelworks is caused simply by the facl that subscribers value
inTeases in varety at a decreasing rate, it is perfectly possible end reasonable that
two very different types of networks cauld be partial subsiitutes tor one ancther in the
sense that the value of adding ane of lhe two networks decreases conditional on Lhe
other network already being camiad.” '’ In other words, subscribers may pay $1 exira
o add either a spons or general enlertainment network but, once one of those were
added — and oversll vanety increased — subscribers would anty be willing to pay a

significan| amount less than $1 to add Lhe other network. Thus, contrary to the

Applicants’ claim, content alone is nol sufficient to determine substitutability.

2. Applicants’ Contention: “The Commission has previously found
lhat RSNs, broadcast networks, and national cable networks "differ
significantly in their characlerislics, focus, and subject matter,” and are
imperfec] substilutes thet should be analyzed in separate
Iﬁtegun‘ﬁ.“’-la
ACA Reaponse: Drs. Israel and Kalz seem lo be asking Lhe Cormmission to
canclude that because it has stated that RSN programming differs significantly from
programming an other networks, these other networks and the RSNs cannot be close

substtutes. if that is the case, the ACA believes they are overstating the effect of the

¥ lerael¥atz Reporl, 111
" Rogerson M al 27-28.
"% leraelKatz Raport, 1 104,
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Commisgion's finding as it applies 1o Professor Rogerson's analysis. As slated
abave. for Professor Rogerson's resuta to hold, the networks do not have o be
perfeci or near-perfec! substitutes. Rather, it is sufficient that the networks be partial

substitutes, and the Cormmission’s previous slatements do not foreclose such a

finding.

3. Applicants’ Contention: “The demographic profiles of the NBL

broadcast network and the Comcast RSNs look nothing like each

other.,”®
ACA Response: Just because demographic profiles of viewers on diffierent types of
networks may differ does not necessarily mean lhat the networks are not substinfes.
First, even assuming the demographic profiles of two types of networks differ, a
subslantal number of viewers may sfill watch bofh networks — and thus view the
networks as partial substtutes. Second, mosl households (the decision making entity
fer procunng programming from a MVPD) have multiple viewers with different
demographic profiles — and thus aven if individual viewers may only waltch one type

of natwork, the overall household waiches both types of netwarks, viewing them as

substitutes.

4. Applicants’ Contention: “The lransaclion invDhves a relatively
small share of television viewing and will not subalantially increase the
concentration of broadcast and cehle networks combined, or cable
networks on their own.*2°

ACA Response: Drs. Israel and Kalz base their examination of concentration in the

programming market on the share of total viewing hours that households devote —

¥ |sraplatz Report, ] 113.
* |sraelKatr Reporl, 1102,
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before and after the proposed combination -- to watching all the networks produced
by a programmer. Using their approach, the shares are relatively low pre-
combination and do nat rise substantially post-combinalion, espedally to the levels
that normally concam antitrust authorities. While superficially plausible, this
approach, as Prolassor Rogerson states, “completely ignores the Commission’s awn
determination that calculaling concentration ratics in this manner is nol the: cormect
way to assess the extent of markel power in programming markets.”2' For example,
their appreach runs countar to the Commission's condusion that programmers with

RSNs or local broadcast networks have significant market power.

5. Applicants’ Contention: An empirical analysis of the combination

of Fox's 0&0Os and its RSNs indicates that “on average, joint

owniership by New Carporation had no significant effect on the level of

RSN affiiale foes.??
ACA Response: The ACA dees not disagree that the effects of the combiration of
Fox's O&0s and RSNs would provide a good indication of the potental harms thal
wodld resutt from the combinalion proposed by the Applicants. However, because no
such evidence was available, the ACA presented the next best evidence - the eflects
of combining mulliple Big 4 local broadcast stetions — to make the general point that
combined contro! of multiple networks (especially "must have” networks) can lead to
higher programming fees. Using this evidance, the ACA showed that prices from the

proposed combination would increase by 20% if not more.

“! Rogerson | gt 39.
“ larmeliKaz Report, 1124,
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To dale, no one has attempled to analyze the pricing effects of combining Fox
OR0s and RSNs, Profesgor Hogerson notes this is because there are “limilations in
the amount and type of data available and the inherenl impossibility of controlling for
olher faciors that might affect RSN fees.™™ For example, it is well-known (hal the
attracliveness of a RSN can change dramatically if & sports team enters into or walks
away from a camage agreemeni with the network, In addilion, the ownership of a
RSN may play a lame mle in delermining prices, terms, and conditions and the type
of pregramming camed. These and other variables may be viewed as not that
significant —- that is, important to control — if there are a very large number of everts.
However, if the data set is limited, confrolling for these unusual events so that the

regylts are credible becomes essenbial.

In their fiting, Drs. Israel and Katz take on this daunting challenge. They
gathered dala and then analyzed the pricing effects of the Fox's 080 and RSN
combinations. From this work, they concluded there is no substanhal effect, thal is,

where combinations existed, prices did nol rise significantly.

Tre fiaws in the ampirical analysis conducied by Ors. Israel and Kaiz are
numerous and eerious, and the Commission should not rely on its conclusion. To
begin with, Drs. |srael and Katz have a limited data eel - “eleven lransactions™ that
occumed between 2000 and 2008. Professor Rogerson, in the atached report,

reviews each of these ransactions.2* Firgl he ings Lhat six of these transactions ara

# Rogerson il al 32,
* Roperson |l al 33-37.
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not suitable for analysis because they are based on a single post-transaction year of
dala. an espedially troubling problem where most agreements between programmers

and MVPDs are mufti-year deals:

The firsi thing to nofice about this lisi of transactions is Lhal six of ihe Infed
eleven transactions all occurred in 2008 when News Corp. sold a number of
Fox O&0s. Since Drs. Israel and Katz have annual fee dala from 1599-2009,
this means that they only have one posl-transaclicn year of dala for RSN fees
for these six transactions. Furthermore, it is typically the case that
programmers and MVPDs sign multi-year agreements. Therefore it may well
be he case that many of the RSN fees peid in 2009 were determined by
confracts signed prior to News Corp.'s sale of the Fox affiliates. Therefore, in
my judgment, these six lransaclions should not be included in the study.?®

The remaining five ransactions involve Fox purchasing a RSN. As discussed
above, a change in ownership by itself can have dramatic effects on the oblectives,
operations, and content ol —and, of course, camage tees charged by — a RSN. One
of these ive Iransaclions involved the purchase of Tumer South, which aired bath
regicnal sportz and non-3ports programming. After Fax's purchase, the RSN
changed programming line-ups and carnied only regional sports programming.
Another fransaction involved Fox Sports Ohip, which jusi after ifs purchasa by Fox in
2005 lost the nghts lo camry its anchor-tenant, the Cleveland Indians baseball games.
itis likely that this occurmence led Fox to drop its prices, or, at the very leasl, refrain
from any increases. This in twm would greally affect the overall results of the analysis
by Dru. Israel and Katz; yet, they did not control for il. As for the olher thiee events,
there may well have been uncontrolled-for events as well. In sum, their empirical

study has far toc many problemns for it to be censidered reliable by the Commission,

 Reyjemson Il at 35.
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and 1he best available evidence confinues to be the ACA's submission of price

increases resuling from the combination of Big 4 local lelevision stalions.

B. Vartical Harm.

1. Introduction.

Professor Rogerson's first report set forlh the theory of vertical harmm that
arises from the proposed combination of Comcast ardt NBCU and then calculated the
extent of this harmm. In essence, because the Joint Venture will take account of the
fact that selling programming te MVPDs that compete with Camcas! will reduce
Comcest’s profits, the combination of Comeast's ownership share of the Joint
Venrlure and its cwnership of its MVPDs assets would cause the Joint Venture tg
barpain for higher programming fees from MVPDs that compete with Comecast and
these higher fees would be substantially passed through to subscribers, increasing
their fees (The "Raising Rival's Cosis" effect). Professor Rogerson then calculated
that in regions with an NBCO O&Q, the expected increase in fees chamged to
competing MVPDs (DBS and telephone providers) jor both retransmission and for

camiage of cable networks would be approximately $.95 per subscriber per month.2®

The Applicants' Opposilion, relying on the israel/Katz Report, seeks to refule

Professor Rogerson's analysis by contending:

1. “[Ii would be inappropriate to consider the potertial programming-cosl
increases that may arise because NBCU may intemalize Comcast's

profits. . .without also accounting for programming cost decreases flowing from

* For a cable overbuilder where Comcast pesssed B0% of the same homes, the price Increase would
be larger, 31.06 per subscriber per month.
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efficiencies — notably the reduction in double marginalization — that will arise
because Comcast, while paying Lhe same price 1o NBCU for programming as
determined in anm’s-length negetiations, will intemalize NBC prefis. . Onee
these efficdiencies are incerporated, the net efiect of the: ransaction on average

MVPD programming costs is negative.“ﬂ

2. The “Raising Rival's Cosfs” approach used by Profesacr Rogerson “does
not predict how plavers will allocate the surplus generatad by their agreement”

and, in any event, his calculation overstates the likety effect?

3. The Commission should not be cencemed if post-cembination the Joint
Venlure raises programming fees for cable averbuiders since these providers

have an insignificant number of subscribers, **

In the following sections, the ACA uses Rogerson Il to demonsirate lhe
fundamental flaws in the arguments propounded in the Applicants’ Oppesition and

the Israel/Katz Report.

2. Contrary to the Applicarts’ claim, the reduction in
Comcast’s costs post-combination because of double
marginalization ig relatlvely Insignificant.
The Applicants contend that double marginalizalion exdsts pre-combination
because “although lhe marginal cost of NBCL when MVPDs distribute prpgremm'rng

to an additional aubscriber is typically near zem, NBCU charges Comcast (and olher

7 Applicants' Oppestion &t 149-150.
* Applicants’ Oppasition et 143-144,
“ |larmglkalz Report. n. 100
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MVPDs} a pre-subscriber price 1hat i abave zero for most of its contert.™ They
then argue thal double marginalization will be reduced post-combination because “for
every dollar thal Comcast pays to NBCU, it will retain ownership of 51 cents through
its intereel in NBCLU™ and that “these double marginalization savings represent a lrue
reduction in the average cast (across MVPDs) for NBCU programming.™” Finaily,
they mainiain that the reduction in costs as the result of double merginalization is so
great that the price increases calculated by Prdfe-e-sﬂr Rogerson are “swamped by the

price effacts of iransaction-related efficiencies.”™

vhile the Applicants’ double marginalization analysis may at firs| seem
appealing, Professor Rogerson demonstrates in Rogerson |l that Drs. lerael and Katz
*mbke a grave error in econemic reasoning that results in a complalely talse

conclusion ™

Professor Rogersan does not disagree that post-combination
Comcast will operate as il its marginal cosl of providing NBCU programming b its
cable subscribers is ze. He. however, finds that Drs. Israel and Katz ignore in their
analysis the new opportunily cosl that enses because the Joirt Venture charges a
programming fee nol only to Comcast but to all compeling MVPDs and that this entire
progmmming fee charged to competing MVPDs represents profil to the Joint
Venture. As a result, should Comcasl iower its subscription price slightly I attract

more cusiomers, the Joint Vertura will lose these fees paid by other MVPDs and the

* |erpelMatz Reporl at 150.
M |sraal/Katz Reporl at 154.
* |eraelKalz Reporl at 152.
® Rogerson | al 8.,
16
ALA Rapiy

MB Dewdst Wy 4055
Augual 18, 2010



attending profit* Professor Rogerson shows (using $1.56 as a reasonably plausible

value for the cost of NBCU programming) that when the new opportunity cost is taken

inte account the effect of reduced double marginalization is minimal:®

[lif 8 is the switcher share for Comcast, then this means that 8 of the
cuslomers thal il weuld attract by lowening its price slightly would be
cuslormners lhal swilch from some other MVPD. This means that the
opporunity cosl of eltracling a new cuslomer is & x $1.56, because this
i& lhe amount of prefil thal the vertically integrated firn will lose when it
atlacts new customers. Therefore a complete accounting of the eltects
of vertical imtegration on the marginal cost to the combined entity of
serving new MVPD customers is as follows. First, because the
payment of Comcast to the joint venture of $1.56 is now simply a
transfer payment, the marginal cost goes down by $1.56. However,
second, because B of the customers that Comcast altracts will be from
other MVPDs, there is a new opportunity cost of B x $1.56 per
subscriber per month. A decrease in cost of $1.56 combined with an
increase in cost of 8 x $1.56 vields a net decrease in cost of (1-8) x
$1.56. In paricular, if 8 is dose to 1 [which should be expected since
most new cuslomers will be existing MVPD cuslomers), then the net
deagrease in cost due to the double marginalization effect will be close to
0.

Even if the share of new customers that are “switchers” rem competing MVPDs is
somewhat lower — that is, the value of B is not 1 but .9 - the cost reduction from
double marginalization would only be $.16 per subscriber per month. To provide
contex for this reduclion, Rogerson | found that posi-combinalicn, competing MVPDS

would see an increase of $.95 in their cosl 1o cammy NBCU programming. Thus,

3 This ks based on the perfectly reasonable assumplion that, given the lame percentage of MVPD
subscribars, aimost el of the new cLestomears switch from other MVPDs.

* For purposes of reading the following passage, Professor Rogerson defines the “switcher shera,
denoied by the paremeter 2, 85 lollows. Suppose thal an MPVD Iowers its price gightly in an attenipt to
etiract new customens. Some of the new customens will be peaple who swilch front some gther MVYPD
{the “switchers?) and some will be people whi praviously subscribed o ne MYPD. The switcher share,
B, B defined o be the share of new customers That are “swilchers.” Professor Regerson angues thet the
swilcher share is likely very dose o 1.

* Rogerson |1 al 10.
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conmary o the daim of the Applicants, the harrn from ihe proposed combination

dwarfs the putative benefits.”’

3. Applicants’ arguments do not lessen concarns that
Comcast-NBCU will raise programming prices to rival
MVPDs post-combination,
The Applicants present a series of argurments in their attempt fo undermine
the validity of the Raising Rivals’ Costs approach used by Professor Rogerson lo
demonsirate {hal post-combination Comeast would raise the prices competing

MVPDs would pay for NBCU programming. The ACA responds ta each:

1. Applicants' Comsntion: The benefits of double marginalizaton
can be achieved wilhout tlose coordination and redistribution of profits
and thus could necur with Comcast only holding 51% of the Joint
Venture. In contrast, the Raising Rivals’ Costs approach requires
cloga coordination and redistribution of profita which will not accur
because of General Electric’s interest in the Joint Venture.”®

ACA Response: First, as discussed above, the efficrencies gained by double
marginalization are minimal. Thus, even if Comcast fully inlemalized all of the
upstream profits, the eflects ot double marginalization would nol give it sufficient

incentive 10 make significanty different pricing decisions at the downstream level.

* The ACA also nates thet Profassor Reogersen highlights ancther cancem the Commission shoukd
consider in addressing the issue of double mamginalization. nn. 17 0 Rogerson |, he states: 1 would
also like to raise the mane minor point that even if tha reducad doubla marginalization effact was of the
same ordar of magnitude as raising rivals’ costs effect, thie would slil patertially create an issue of
cencem for the Commission. In the markets thet Comcasl serves, it s generally the dominant provider.
Any transaction that had the effect of giving Comeast a sgnificant cost advartage over its compelitors
might threaten 1o drive Comcast's competitors out of the market entirely or at least weaken them
considersbly, and thus damage compatition. Thus, even if the effect of the transaction was to lower
Comcast's 0w costs and raise its rivals’ cogls by approxirmately the same amount, it s not at all clear
that the net effect on subscribers would be miner. If the result of this was to drive Comcasts
compeliters from the market or a1 least conscderably weaken them, the reduction in compatition sight
uttimately make it profitable for Comeast to raise ts own subscripion prices

* |smelKatz Repord, 26,
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Second, there are important classes of efficiencies that can only be achieved by
dose coordinalion and proft redisinbulion. Thus, the Applicants' cannot contend the
proposed combination will produce meaningful efficiences if they do nat alsa believe

they can and will actin cancer.

2. Applicants’ Cortentlon: The bargaining model used by Professor

Rogersen isrtpo stylized and “cannct generate reljabl:a s}aredir.ﬁnns

about the pricing effects of the preposed transaction.
ACA Response. VWhile Drs. Israel and Kalz criticize the bargaining model, they alsc
admit that il “cemmonly is used in academic settings o derive basic insights about
various types of negatialions.” Momecver. Dr. Katz found the bargaining model
sufficiently valuable lo use as the basis of a papar he submitted tp the Commissicn
late last year to justity a dient's policy position.” As Professer Rogerson notes,
"Almost all economic models are highly stylized, incduding mest of the game theoretic
models that provide the foundation for modem industrial organization theory and that
play a key role in providing guidance for anfilrusi policy .. .[and in derving| basic
insights useful for policy analysis.**' Finally, in its mosl recent review of a significant
verlical inlegralion, the Adelphia-Time Warner-Comcasl ransaction, the Commission

relied on a type of bargaining model to analyze the vertical effects.*?

* |grael/Matz Reporl,  35. See also Israclatz Report, ) 4348,

* Sea in the Matier of Mediacom Communications Corporation v. Sindair Broadeast Group, inc.,
Retramemission Congert Complain, CSR-E233-C CE5R-8234-M, Comments of Comcasl, Submission
of Michasl Katz, Jonathan Orazag, and Thereea Sullivan, "An Economic Analyeis of Consumer Ham
From the Cutmert Redransmiesion Consent Regimes,” Nov, 12, 2008 {filed Now, 25, 2008),

! Rogerson Il at 44.

2 hims Metten of Applicaiions for Cangenl to ihe Assigromerst andior Transfar of Contrd of Licensos

Adafphia Communications Corporation, (and sihsidiarios, doblors-in-possosaon), Assiomors, fo Time

Wamer Cable ine. (subsdianmas), Assgreas; Adsinhia Communications Corporalion, (and subsidianes
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