
3. Applicants' Contention Professor Rogerson used the wrong
parameler v<llue for the sh<lre of subscribers leaving a compe~ng

MVPD ana switd1ing to Corneast as opposed 10 soma other MVPD.

ACA ReSp0n58: The IniUal Rogerson Report used the formula ll.P = 0 d TI 12 II;>

calculate the fee increase thel e MPVD compe~ng with Comcas! would face due II;>

the transaction ll.P denotes Ine per SUbscriber fee increase due 10 the transaction; d

the shere ollne cU8lome~ thaI would leave the rival MVPD if it were unable 10 offer

the N6CU programming, 0 the share of these l;l.Jslomers that would switch to

Comeast, and TIthe per 6ub5Cliber profit margin of Comcast Prafessor Roga~n

inserted into tha formula pleUl,ible values which yieldad a fee increase of$.95 per

SUbscriber per month.43

Tha primary issue Drs. Israel and Katz heve with Professor Roge~n's

calculation is the value he used for the parameler 0, the share of tha customers that

would switch 10 Comcliu,t+l In h~ iniijal report, Professor Rogerson used the same

procedure 10 calculate the parameter a that Drs. Israel end Katz used in tI1eir iniijal

report eccompenying tha Applieaijon: customers leaving an MVPD will be distributed

II;> other MVPDs acoording to thair relalive markel sheres."" In the IsraeVKatz Rtlport,

while they maintain this approach is correct as it applies 10 cable overbuilders and

telephone oompanies, they argue, based on two pieces of evidence involving the

d<;J~), AssiI/n<>"s and Tranllfemo!o, 10 c:c.nca.s.r CDrpt;rItl/otl(~J, AsI;ignoos
and T"""*-: c:c.nca.s.r Gapt;ralioo, TranskItor, II> Time W..",.., b'oc.T~: Time Waner/nc.,
T""'-SIuu. 10 c:c.nca.s.r CorptllilllOO, T1l!il1SIiiroo, Merr'lJ<rodLm Opinm arod Order, 21 FCC Red 8200,
(2octl) rMeIp/II6 a-oen,
., Rogen;cf1 I81 26-40.

.. 0", 1....11II"od K8lz recommerod e1lghdy higher valul!5 for lJ arod dlhan!hose used by~sor
RIlgl!rn1rl, whd1 """-JId I....d 10 a greater degrlle of herm,

'" Rogernon I"'34.
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DSS provider DISH, that rustomer5 sub5cnbing to a satellite providers lend In switch

in lerge numbers only to another satellitE provider and, therefore, for DSS pl""OViders a

should be one-third althe "markel share" vOllue.46

The ACA rlIi5ol:!& several concerns wilt1 the Po,pplicanls' new value for a for 08S

providers:"

1, The evidence provided by the Applicants is limitl3d and relies heavily on the

Applicants' own reported analysis of its own private deta. Thus, the

Commission should not rely on it if (1) il does not have a larger &eI 01 data and

(2) il does nol obtain independent verification of the proposed effect. suc:t1 as

from data from another major cable operator.

2. II CUltomers who subscribe to one DBS provdar lend 10 switch to another

DSS provider. then it is equally plausible that lt1e 56.me occurs among wirellne

MVPDs. Thus, jf Comcastwithheld programming from a cable overbuilder or

a lelephone company. it would receive a larger share of swilchers Ihan Ihe

relative market share method would suggest

3. Even if Drs. IMael and Katz are correct, Ihe predicted !eYel 01 harm from Ihe

Raising Rival6' Cosls effect would still dwarf any possible projected benefits

n-tlm the reduced double marginalization effect, In ol:l1erword, reducing the

estimate of a $.95 per subscriber pel monl:l1 incraase in programming fees by

tv.'o-thirds yields a projected increase in programming fees of $,32 per

6ubscriber per month Thi6 i6 approximately ten times greater lhan Ihe

" Drs. Israel and Katr pm.ide no dala IDJuelify ror !he use of OI'"f'>-lhim Dr h "markel8hare" value.

<7 See RDgeraoo N81 17·18.
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reduction in cost by the double mEirgin!llization eKed (assuming the sWitching

rate for Corneas! is 98%).

4. Applicants' Contention: Empirical ;:malY5is does nol shlMllhat
previous vertical mergers have resulllld in plica inclilll&eS lor
programming to competing MVPDs

ACA Response: In their report, Drs. li:lJeel and Katz seek to analyze the impact on

programming prices in four instances ofvertical integration and disintegration:

CablevisioniBravo (2002); Cox/Tra...e1 Channel (2007): Ne'NS Corp.lDiraclV

inlegration (20()ll): and, News CorpJDireclV disintegration (2008). They conclude

that "these data provide no support for the hypothesis thaI vertical integration leeds 10

higher equilibrium affiliate 1'ee6...<8 The ACA disagrees, h; Professor Rogerson

discusses in the attached report, the empirical analysis of Drs. Israel and Katz suffers

from a series 01 problems thai undermine their ability to draw any conclusions, much

less ltJe bold condusion that experience does not indicate that vertical integration

leads to higher prices lor rival MVPOs:

(1) Results !Tom Cablevision and Cox Instances are Inapt.

"The instances involving Cablevision and Cox are completely inappropriate to
use for this study... because the networks invoM!d are national networiG and
Cablevision and Cox both have extremely small Msaiber shares on a
na~onal leveL .. Therefore, the raising rivals costltieory \YOuld suggest that
vertical inlegra~on of a national cable networK with Cox or Cablevrsion \YOuld
have absolutely no effect on the fees il \YOuld charge 10 the other major
incumbent cable operators such as Corncast and TIme Warner ami wouk:l
e~o have an extremely modest effect on the fees ~ \YOuld d1arge ltJe t-No oss
providern...•

411lsraellK8lI Report, 11 BO.

... RO'J"I$on II a120,
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(2) The Data Sel used in !he NeYiS Corp.-DirecTV Disintegration Instance is
Too Limited.

"Although ~. Israel and Katz do not expliciUy stalE the source of their pricing
data, they do expliCiUy slale lt1allhe most recent year for which !hey have
pricing data is 2009 ,md that their data is annual. This means thai they have
only one year 01 dala for post-transaction pricing - 2009. Furthermore, it is
typically lt1e case thai programmers and MVPDs sign multi-year contracts.
Therefore it may 'M:!II be the case thai many of the plioos paid in 2009 were
delem1ined by contnlcts signed prior to News Corp.'s spin off of DirecTV:oo

(3) The Data used in !he News Corp.-DirecTV Integration is Unclear and
Potentially Flawed.

"Even for !he one eventlt1atin principal might be able to prol/ide useful
information, Drs. Israel and Katz. are not clear how they deal with the issue of
long leffil contracts that extend over Ihe transaction data. Given thai they
must hllve interpreted 2009 data as being post transaction data to br! able Lc
includ<! News Corp.'s 2008 sale of DirecTV in their study, it seemslikety thai
they inte'lXated data in 2005 and later as blling posllTansaction data for News
Corp:s 2004 purchase of DirecTV. Once again, 10 the extent that program
fees were determined by longer term contracnthat spanned the transaction
date, we would not necessarily expect there to br! much of an immediate
impact."Sl

(4) The Controls used in N!1W§ Com.-DirecTV Integralion Analysis are
Unknown and Potenlially Flawed

"Although I am confident that Org. Israel and Katz wera likely aDle 10 control
effectively for any general trends in network prices over lt1e penod, I am much
less oonfident that they were able 10 control properly for issues such as age of
the network, quality changes to the network, entry oreldt of networks Ihal
compete with lt1e networks being studied, and how the net.vorks were bundled
together. In a study with a large amount of data this may not be as important,
since one might hope that some of randomness associated with unconbolled
forevents may simplywesh aul, HCJWe'IIer, given lt1at Drs. Israel and Katz
actually have only one dala pointlhal appears to be a reasonable candidate
for them Lc study. the inability 10 property control for ather factors is an
elClremety serious issue:12

!IO R'Y".... 1I1 at 21,

." R<y!ilIOn II at 21.

» ~nllat21-22,
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4. Cable overbullders provide significl'nt competition, and
the Commission needs to account for harm to them
cau&Eld by the proposed combination.

ProJ<!ssor Roger50n in Rogernon I demonslrafed thel cable cvertluilde~

sufle~ Ihe greatest harm caused by vertical intEgraijon from the proposed

comblnation.!03 Drs. Israel aI'ld Katz. however, believe because these overbuildel5 do

not have a large number of subsClib!:!rs, concerns about harm to them should be

dismissed,~ The AGA strongly disagrees.

Forty ACA members ere cable overtluilders that compete directly with

Corneas!'s cable systems, end their presence in many olltlese local melilels is

significant Iflhey were no longer in bueiness, customers would experience higher

prices, klwer quality evslDmer service, and ti:!wer innovative produrn. Moreover.

even iflhe mar10lel share held by lhese overbuilders may be small, because they heY€!

already invested to construct extemiive netwoOOl, they remain a conslanllhreet 10

enter (provide sl:!fVice) thrnLlllhout a large area, In other worde, their ·competiti.-e

pund1" is mud1 grealer their weight (current subscribe~hip) may indicate.

WOW! provides an example ofv!ll.u;lble o.-erbuilder competition to Comcast

It provides residential services to o.-er 460,000 customem in ftve Midwest markets,

including 22 communities in the Chicago melro area, and 66 percent of its video

custome~ today are passed by Comcast who il compete3 against in Illinois and

Michigan. To compete, it must provide exceptional service, and MVPD custome~

03 Rog.".... 11 at 40

"ISI'llellKatz R£p;I1. n 100
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have raled \NOW! the 1#1 Cable, Internet and Phone prO\Iider in Consumer Reports

and have recognized itwilh 10 JD Paweffi awards in 7 yea~. ss

In sum, Ylhile the Applicants' may dismiss the importance oflNOWI and other

cable overbuilders, the harm both lt1e cable ove!builders and their subscribers will

experience because of lt1e proposed combinaUon is no less reallhan thai

experienced by larger competing MVPDs. Further, the Commission has long

recognired the value of compeUlion in ttle mUltidlannel video disLribulion markel and

en<:ouraged entry by competing MVPDs, The proposed combinaUon, if approved

without appropriate conditions, will sel back this objective.

III. THE COMMISSION SHOULD NOT APPROVE THE TRANSACTION
WITHOUT FIRST ENSURING THAT THE APPLICANTS ADOPT THE
FOLLOWING TARGETEO. ROBUST, AND DURABLE CONDITIONS,
WHICH WILL AMELIORATE THE COMPETITJVf HARMS THAT
WOULD RESULT FROM THE PROPOSED COMBINATION.

A.. Th. CDmmi&5itm's siandard of review and authority to
~Dpt cDnditiDnll,

Under Settion 310(d) of !he Communio:ations I>D.,~ the Commission must find

tt'lat, on balance, lhe proposed In/.n,,fer ofconlrol of oortain FCC licenses and

authorizations held by NBCU and Comce"l as part of !he proposed transattion will

.. see, e.g:, •J.D.~ and A&8o:iaIlle Repcwle: o.<eraIl 8alislaclion wiIh TeIe>'isioo Service PlOYidern
Rebounds Due to Impmwments in Prodld Perfamarce and Customer Service: Press ReI""",,, Od,
7, 2000, <N8Jlab1e aI ht!D:llbulline&.<:en\er.jdpower,cominawelPrEssRelease,sscx?ID-2O[)9219 (lasl
visited RJg, 19, 2010); "J.D. Power and Aeacdates Rep:lrls: Improvemo:::rm; in Perbrmar<:e and
Renablity Dri"'" Increase in Overall CLOlwmer satiefactial wfth Reei<lerrtiallrrlernel Service PmYi<lern,·
Press Release, Od. 28, 2009, allBi/able aI
hI!p:llbusine.......nte'-idOOM!r.comIn........,,"'89Releaae ,aspx?1D-2009238 (las! visited Aug. 19, 2010);
and·J,D. Power ilI'1d Associems Reports: C.....lomera Reep:lnd Positivety as Cable and Voice F'r<M~ern

Levarage web S~es 10 More EIIedi"",1y AlMn!s5 CUiltomer Service Issues," Press Relea"", SepL 10,
2000, availabla at http'/lbusi!1%fQ?nIer-id(lCJloll"rcom/n..-'Pr9ssRelease",sox?!P=2008180 (IElSI
visited RJg, 19, 2010).

"" 47 U.S,C. § 310(d).
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serve the public interest, convenience, and nece5sity.57 As tile /'l;A ataled in its

Comments, !he Commission !hen employs a balancing test weighing any potential

public interest harms of tile proposed transaction against any potential public interest

benefits.~ In this case, the Applicants have failed to carry their burden of proving, by

a preponderance of tIla evidence, that tha proposed transaction, on balance, will

6erve tha public irrterast.511 As detailed in ACA's iniliel comments and response 10

comments, tile record in this proceeding discloses substantial public interest harms

for 'Nhich there are no off-setting public interest benefits.oo

In suct1 cases, !he Commission's public interest authority enables it to impose

and enforce narrowly tailored, transaction-specific conditions that ensure lhal the

" Section 31 Old) o!the Ad. 47 U.S.C. § 310(d), requires that the CommiS5kln consider appliC!llions for
transfer oITrtle IIIliceoses lWlder the same standard as if the proposed transferee were applying for
licenses directiy under Section 308 o!the Ad, 47 U.S,C. § 308. See. e,g., In tile Matrer of/lpp/Icalions
for Consent 10 tile Transfer ofCordrol ofueensas, XM S8IflIIiI8 Radio HoIrJIngs Inc., Transf9rot, To
Sirius SaIa/IiIa Radio Inc., Trans1eIoo, MB Docket No, 07-57, Memorandum Opinion and Order, 23
FCC Red 12348, 12363, 1[30 (2008) ('XM-Sirius Otder"): In !he Maller ofNews CcJrp. and DlRECTV
Group. Inc. and Uberty Madia CcJrp. for AuIharity to TranskrControl, 23 FCC Red 3266, 3276, 1[22
(2008) il1betly Madia--DIRECTVOrriet"); Adelphia Order, 1[23; In Iha Matter ofSBC Comm. Inc. and
AT& T Corp. Ap¢caIions for Approval of Transfsrof ConIroI, 20 FCC Red 18290, 18300,1[16 (2005)
('SBC-AT&TOIt/e1"); IntheMatteTofVeriwn Comm.. 1nc. andMCI, In<; AppficationsforApprovalof
Transfer ofCon/rol, 20 FCC Red 18433, 18443, 'If 16 (2005) rVer1zcn-MC1 Ordet"); /rllha Matterof
General Motors Corpora/Jon and Hughes B6dronIcs Corpora/ion, Transferors, and The News
C«paaIionUrnited, TransfeffJe, MB Docket No. 03-124, Memorandum Opinion and oroar, 19 FCC
Red 473, 485, 'If 18(2004) iNews Corp.-Hughes O<dar"). SfIfI8Iw In Iha MalleTofSkyTerra
Communk:alions, Inc., Transteror and Harbinger Gapi/al Parlners Funds, Tr8llsteree /lpp/k;a/ions for
Consent 10 TransfarofConlrolofSI<yTerra Subsidiary, LLC, 18 DocketNo. 08-164etal., Memorandum
Opinion and Order and Declaratory Ruling. DA 11)..535. 11 10 (rill, ......r. 26, 201 0) .

.. ACA Initial Canmerrls at 5-6. Sea, e.g., XM-Sirius Order, 23 FCC Ral at In&!, 1130; IJbatty Media
DIRECTVOUer, 23 FCC Red at3:m, 1122; SBC-AT&TQ-der, 20 FCC Ral a\ 18300." 16; Veri=>
MCIQ-der. 20 FCC Ral a\ 16443," 16: NfMs Cap..J-/ughoo Order. 19 FCC Ralat483.1I15.

" Sea, e.g" XM-Sirius Order, 23 FCC Red at 12364, 11 30: Uberty Madia--DIRECTV Order, 23 FCC Red
at 32771[22: SBC-A T& T Order. 20 FCC Red at 18300, 1116; Varizoo--MCIOrder, 20 FCC Red at
16443, 1116; In the MatterofApp/ic:aIion of, CommunicaIions Cotporation (a Nevada CoqxJm/kln),
General Motors Cotporation, and Hughes EIactronics Corporation (Delaware Cap<xaIions)
(Transferors) andEchoStar Communk:aIions Corporation (a Dekmaro COIjxJHlIioo) (Trans1eIoo), CS
Docket No. 01-348, Hearing Designation Order, 17 FCC Red20569, 20574, 1125(2002) rEcroSfar
DirooTV 0rr!aT1.
.. ACA Initial Comments a\ 9-37; ACA Re"JlOl'lSO' Co",,"""'" a\ 2-23
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public inlerest is 6eMld by ltle transaction.Sl In contrast, to the analysis undertaken

by the anl~rusl enforcement agencies, ltle Commission's public interest authority

enables it to rely upon its extensive "<lgulatory and enforcement experience in crafting

and enforcing cond~ions to en5\Jre ltlat 1Ilfii! transaction will yield overall pUblic interest

bene~ts,t12 In the past, ltle Commission has imp031:!d conditiore 10 remedy harms

that arise from transactions involving license Iransfe~ that are related 10 the

Commf5sion's responsibilities under ltle Ad and relat:ec' stawtes e,

Far the reasons explained above, the proposed ComcasVNBCU transaction

threatens significant public interesl harmslha\ am nol outweighed try the projected

public interest benefits of the combinalion ActJordingly, unless ltle Applicants

sufliciently address these threatened hanns, !he Commission must conliider the

imposition of conditionslD ensum !hat the transaction will be, on balance, consistent

with !he public inlemsL Unfortunately, as the ACA demonstrates in the following

6ectiDll, !he conditions proposed so Jar by !he Applicanls fall far short otthis standard.

B, A review oJ the flaws with the Applicants' proposed
conditions.

The Appilcallls effectively admit that the proposed combination raises

anticompelHive concerns, but they contend ltlal the existing program access

., See. e.g.. XM-Siriu<J Qder. 23 FCC Red at 12366, 1133; UbfIfIy Msdi<rDIRECN Order, 23 FCC Red
alll71l,1125.

'" See, e.U. XM-Siriu<J Qder, 23 FCC Red at 12366, 1133: UbfIfIyM9df&.DlRECNOrder, 23 FCC Red
alll7f11126: News Cap.-Hughas Qder, 19 FCC Red at477,1I5: see afro Schurz Communlca/iornl,
!nc. v. FCC, Qll2 F.ld 1043, lCl49 (l'lh Clr. 1992) (discussing Commi&Sioo'a BUltaity to trade off
redudioo in GWIl'etilioolor mease in diversity in enfll'cng public interesl stand3rd) .

., SM, e.g.. 11~ Media-DIRECN Order, 23 FCC Red at 32791126; SBG-A T& T Order, 20 FCC RaJ
at 18303, 1119: Vetimr>-MCIQder, 20 FCC Red at1!l445, 1119.

27

N:.AReply
1115 Ood<e! No. lD-56
Augu.! 19, 2010



n:!gula~ons are a sufficient remedy.&< The ACA disagrees. In its inKial comments, the

ACA provided a lengthy distussion on \he mBny flaws with the condKions proposed

by the Applicants.ll5 First, the Applicants propose no conditions whatsoever to

address the horizontal harms demonslnl.led by the ACA in its ~1ing:s In addition.

neither the Applicants' proposed voluntary conditions nor the process of ~otving

disputes through arbitration - a requirement imposed by the FCC in previous

transactions with vertical compelilive harms - is an adequate n:!medy - particulariy

for smaller and medium-sized operalora The Applicants' suggestion Ihallhe

program access rules, even when extended to retransmission consent negotiations.

are adequate to ensure fajr dealings are unpersuasive bec:au&e lhesoe l1!9ulations

place no restriction on quantity discounts, provide no automatic right to continued

carnage of programming during the pendency of a complaint. cannol address

arbitrary inlemallnl.nsfer pricing, and may not apply 10 online di!>lJibulion 01

programming. Moreover, binding arbitration has proven not 10 be a cost-effective

option for smaller and medium-sized operators.

&!cause \he conditions proposed by the Applicants are so palenfty

inadequatl!. the task. now 1a1131D the Commission As diSOJSsed above, \he

Commission has both the authority and obligation to not approve the transaction

without first adopting o:mditions 6uflident ID ~ct the public interest. In the next

SeGtion, \he ACA discu!>5es the strength!> and _aknaesa6 in condiUons adoptl!d as

par1 of two pnNiouS Commission license transfer approvals. The N::;A then builds

'" ~ic81':m!It 115-111

os ACA Inllllli eomm"..,1B !It 37-.47
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upon this analysis and proposes conditions that are sufficient to address the harms

that would ensue if the Comcast-NBCU lmnsection is epprO'ffld.

C. Conditions Imposed by the Commission in the past are
insufficjsnt, standing alone. to remedy the likely
horizontal and vertical hanns of this transaction.

Comeast and NBCU come before the Commission seeking approval 01

Iioense lmnsfert; necessary to etfeduate an unprecedented combination of

progremming and dislribulion assets. The ACA has demonstrated that the

lmnseclion will create both horizontal and vertical competitive harms. BeIO'N, ACA

demonslmtes the need for the Commission 10 improve and go beyond remedies

previously utilized 10 combErt the deleterioU5 elfecll:; of enhanced post-lmnsaction

marXet power.

t. New" Corp.-Hughes and Adelphia-Time Warner-Comcast
conditions targeted only vertical hanns.

Previous transactions revii!'Wed by ltle C<:lmmil:>Sion involving MVPDs have not

ineluded ltle horizontal combination of programming asse~, with the result that there

is no Commission precedent an hO'N to condition such license transfers to avoid or

lessen such harms To lt1e extent the Commission has addressed harms arising

from the horizontal combination of lelecommunications companies, it has employed

structural remedies, such as divestiture of assets, fo ensure that the tran68:c:lion

minimizes the possibility of harm while preserving the overall benelits, if any, 10 the

public.5I;

.. See, e.g., InlheMattaroffJ{:Jp//c8/IollofcellcoP8ttnership Gt>k Vanmn ~and A/lanl.ir;
Holdings iLC frr Can6BnlID TIBIlS1ilr Con/roIofLicBnsas, Aulhoflzellons, and Spedrom~ and
De Facio Transfar Leasing Amlngematlls, Memorandum OpiniOl1 8fld Order and DeoJaraJrr; Ruling,
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In cases where the Commission has previously addressed vertical harms

arising ftnm the combination of video programming assets with video disbibution

systems, it has relied principally on a combination of extending the reach of the

program access rules 10 cover non-satellite cable programming nelwor1l.s and

providing an option to take carnage disputes involvir'ld "must have" programming 10

commercial arbitration 10 establish fair markel value for carnage when market

negoflations fail 10 produce an acceptable agreement between the parties.57

In the NflWs Corp_-Hughes OrrJer, the Commission found that both the

program access rules and the applicanrs proposed program access commitment

were insufficient, 6landing alone, 10 prolac:l against harms arising from News Corp.'s

enhanced incentive and ability posl-transaction to use its martet power in the martel

for RSNs and local broadcast stations (both O&OS and any local affiliate on whose

behalf the broadcaster negotiates retransmission consent) to raise prices charged 10

compeUng MVPDs for programming. The Commission therefore condiUooed its

approval of the transaction on compliance VJi!h a series of safeguards, including

mandatory arbitration of caniage disputes.

The Comrnil;sion found subslanliEll evidence blat compalilive and consumer

harms would likely result from Ihe increese in News Corp's ability to leverage its

martet power wllh respacl to both regional sports netwOl1ls and local broadcast

television slaUons once it acquired DirecTV.9s

23 FCC Red 17,#1 (2006) (requiing that VerizoolMreless divest oosiness units an:! assocl<rted
licenoes and authorizations In 10:5 markets).

81 see Nffws CUp.-1-/J.Jghe5 Order, 'IrlI175-7e, 21 B--21: see a1SC! AdeIphie Order, 'IrlI159-63.

... News cap.-Hughes Ot1er,lI36ll·

30

ACA Reply
MB 00",..1No. 10·~
August lQ. 2010



Specifically, with respecllo RSNs, ltIe Commission found that the primary

pUblic interest hann likely 10 follow Itle oombinabon of News Corp's RSN

progrillmming asse15 and DireclVs nationwide disbibution plalform "is the

competitive harm 01 ,m ~ross-lhe-board MVPD price increase resulting from News

Corp.'s ability toe:r;trecl ren15 or other unfair carnage concessions fi"om MVPDs lor

cani21ge of RSN programming.o6ll Neilt1er the existing progrem a~s rules nor the

applicants' propo&I;Jd safeguards, according to the Commission, would be sufficient to

protect against these haffilS "because they were not iIltero::led to regulate or address

the level of rates per stt.•7~

Similarly, wilt1 respect 10 broadcast television, the Commission found thai

substantial public inlerest herms wtl'J1d liow from News Corp.'s enhanoed posl-

InInssclion mQrXel pOMlr to "elctr.l.ct more compensation for its broadcast station

signills from competing MVPDs than it could reasonably expect to adlieve absent the

Iransaclion:71 Absent remedial action, the Commission found Itlal "... News Corp.'s

use of market power 10 extract artilicially high level5 of oompensa~on from MVPD

rivals, or other calliage concessions, could make rival MVPDs les6 viable op~orrs tor

consumers, thus Iimi~ng conaumer choice:"-

To remedy Itlese harms, the Commi5sion creab3d a mect1anism, available at

the option of any El!Igrieved MVPD, 10 demand neutral resolulion of carriage disputes

Itlrough commercial arbitration, The Commis5!on posbJlated that the availability of

..Na_ Ga"p.-/iughes Order. 11 172

1. N&ws Ga"p.-/iughes Order. 11162,

"News Cap.-/iil'JOOsQUar, 11200

72 News Ga"p.-/iil'JOOs QUar, 11209
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commercial arbitration would provide a "useful backstop· medlanism to prevent New

Corp. from exercising its increased mar'Ket pOY.'er to force rival MVPDs to either adopt

inordinate affiliate fee increases for access to RSN programming, broadcast station

signals, and/or other unwanted programming concessions or potentially cede critical

content to their mosl pOY.'erful MVPD competitor, DirecTV73 The commerciel

arbilration remedy was intended to restore, to the degree possible, the pre-

transaction "balance of terror" between upstream programming suppliers and their

downstream distributors by providing a "fair and neulrar' mechanism by which

disputants could quickly resolve caniage disputes thai had readled an impasse?"

In addition, the Commission extended coverage of the non-disaiminatory

access provisions of the program access rules 10 any broadcast slation \hal News

Corp. O'NrlS and operates, or on whose behalf it negotiates relransmission consent.

To further temper inaeases in News Corp.'s malket pOY.'er arising tom the

lraneac!ion and proleclthe public interest in continued access to local broadcast

stations carned by their MVPD as pert of their package of video progremming

services, the Commission extended the goed faith and exclusivity requirements of the

Satellite Home VIeWer Improvement Act of 1999 for as long as its program access

rules are in effect 7~

In theory, the arbitralion remedy would perma MVPDs to demand commercial

arbitration when they are unable to come to a negotiated "fair" price for the

" News Cup.-H11(}hBB Order. 'l'lI173, 180.

7< NeWB Cup.-Hughoo Order, ,. 22D

" Pub. L100-113. 113 SIaL 1801. 1501A-526 II> 1501A-545 (NfN. 29, lBBB) ("SHVlA").
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programming 18 The goal, as stated by the Commission, was "to push the parties

toward agreement prior to a complele breakdown in negotiations_ Final offer

arbitrauon has the attractive 'ability to Induce two sides \0 mach their own agreemen~

lesl they risk. the possibility that a relatively extreme offer of the other side may be

&elected by the arbitrator.'""

To help achieve this goal, the Commission specifiild ltJal the final offel1; for

RSNs be submitted 10 the arbitrator in lt1e form of a contract for caniage of ltJe

programming thai may not indude any provision to carry any Video progrElmming

networ1ls or any other service.76 For agreements inllOlving relran!llT1i!:l3ion of the

broadcast signal, the final offe~ may noL inclUde any provision to carTY any video

programming networ1ls or any other service other thar'llhe broadcast s~nal'~

To further temper increased market power post-transaction, the Commission

imposed a pair ofstandstill carriage requirements That is, News Corp. was

prohibi\l:lCllrom "deauttJorizing" carriage of an RSN affer an MVPD has d10san 10

avail itself of ltJe arbitration condiijon,eo and required to allow conUnued

retransmiasio.n oftha broadcast staflon signal under the same terms and conditions

of the expired a:mtra<;t upon receiving noijce of intention to submit a dispute to

arbitration 81

,. "'s COfp.-HUQfles CftIer, 'If 175.

n "'s Cap.-HlJ(}helJ Order, 'If 174.

,. Nffws Cap.-HlJ(}helJ Order, 'If In.
,. Nffws Cap.-Hughoo Order, 'If 222.

110 Nffws COfp.-Hughes Order 8111175

., N9WS Cap.-Hughes Orderal1l221
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The Commission later employed a similar set of remedies extending program

access rules and imposing a commercial arbitration remedy for RSNs in lis approvals

oflha license transfers incident to the Adelphia-Time Wamer-Comcasllransac!ion,i02

The Commission found thai the lransac!ion was likely to result in a public interest

harm based on the ability of the applicanhllo impose uniform price increa5e5 on

carnage of RSN programming; that these price increa5e5 would harm consumers of

e:w:iating MVPDs and deter competitive entry by new MVPD competitors; and that the

program access rules do not afford a remedy for allegations of competitive harm due

to uniform price increases. EI.1

Accordir'o<:lly, the Commission imposed II condition based on II combination of

the requiremenhl of the program access rule and commercial arbitration, modeled on

the News Corp.-Hughes remedy, primarily to ·constrain Comcasl's and Time

Warner's ability to increase rates for RSN programming uniformly or olt1erwise

disadvantega rival MVPDs via anticompetitiva slrategies:8<. The Commission al60

found that, in addition to temparing across"tha-board price increases through

enhanced bargaining power, the conditions would "provide protection, if necessary,

against "stealth discrimination,' permanent fomclosure, and temporary [omclosuraM

Comeasl and Time Warner were prohibited, inlar alia, from offering any RSN

on an exclusive basis to any MVPD, regardlass of maans of dalivery, and that

earriage ba offered on a nOll-€xclU6iva basis and on nondiscriminatory terms and

" Adelphia Ql1ar 81159-63, Appendix 8.

.., Adelphia Ql1ar, '11155.

"" AIi6Iphis Ql1ar, '11156.

B5 Adelphia Ql1ar, '11160.

34

M;A Reply
""a Dod<el No. 10-5e
Au!luoI19,2010



conditions under Ille requirements of lt1e program access rules, regardless oflhe

means of program deijvery8ll Aggrieved MVPDs were given the right to bring

program access complainb; against Corneast and Time Warner or meir oolleJJ:!d

RSNs uSing the procedure,> 5et forth in the Commission's program access rules.$l

Similar 10 the NevI'S Corp.-Hughes arbitra~on remedy, caniage of RSN programming

was to con~nue on lt1e terms and conditions of the expired affiliation agreement

during the pendency of the arbitration proceedirg and the final offer made to the

arbitrator must be for standalone carnage oflhe RSN and no other programming or

service.""

In summary, to temper the ability of vertically-integrated programming

prt:lYiders posl-lTan5i!1ction to raise rates above the level they would have been able to

command pre-transaction, the Commission hes conditior'led its licen&e transfer

approvals ~ exb:!nding tile readl orils program access nJles; crellted II l;(lI'T1mercial

arbitration remedy: imposed standstill provisions ensuring cernege during the

pendency of the dispute resolution mechanism; and required that final ~rs

presented to the arbitrator in "basebell arbitration" be in the form of conlr.lds for

stand-alone carnage of the affected programming - RSNs and local broadcast station

signals. In addition, as discussed below, oertlin provisions wera made for small

cable systems.

'" AWI{)N~ 011Ir, 11156, I\tIfI"ndx 8.
m A~IlCider, 11156.

.. AOO/pfve Cider, Jlwendix 8.
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VVhile these remedies were cleerly necessary in order for the Commission fo

find, on balance, that it wes in the ·public inleresr to approve the license Imnsfers

attendant upon these transaclions, the remedies themselves have proven insufficient

in practice to a.ne the harms for small and mid-sized MVPDs.

2. ACA has demonstrated that neither the program access
rules nor arbitrBtion, standing alone, provide edequate
remedies for the harm of this transection,

VVhile the Commission's goals in extending the program access rules to cover

broadcast programming and establishing a oommeraal arbilralion remedy to address

fransaction-specific oompelilive and oonaumer harm6 re6ulling from increa6ed

vertical ma~t power were well-intended, for small and mid-sized MVPDs they have

fallen fer short of a cure.

First, bacause, as discussed above, the News Corp.-Hughes and Adelphia-

Time Warner-Comcast transactions did not involve significant horizontal effects, the

remed!es disGlJssed above do not address the 6ubstantial horizontal harm6the

combination of Comeast and NBCU programming assets will visit upon MVPDs in

affected marXets. That said, the Commission has extensive experience in

addressing horizontal hanns arising from mergers and acquisitions and either

rejecting proposed Imnsactions or imposing stringent conditions, usually 6lructural

remedies. For example, in the proposed combination of Dish and DirecTV, the

Commission effectively rejected (by setting the pelition for haaring) the horizontal

combination of multichannel video programming distribution assets finding:

Based on the record before us, we find that Applicants have not met their
burden of demonstrating that approval of the Application is in the public
interest. fl.i; discussed more fully below, we are concemed that ownership of
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all satellites in the full-CONUS orbitallocabons by one enlity, New EchoStar,
could likely undermine our goals of irx:reased and fair competition in the
pruvi6ion of OBS service...Accordingly, pursuant to Section 309(e) 01 \he
Communications Act 011934, as amended (the "Communica~ons Acf' or the
"Act"), we hereby designate the ,Il,pplicabon for hearing.~9

Several years laler, in reviewing the pruposed acquisition of BeIiSouth by

AT&T, the Commission found thiltlhe horizontal overiap in !he local private line

maltet was 01 suffiaent a.mcem - "likely to have an anticompetitive effect" -thaI it

approved the trano;;action only after accepting AT&Ts commilmenlto divest a!io;;als.oo

The Commission alS(l has employed the divestilLJre remedy on numerous occasions

tv address horizontal harms arising tom mergers in \he mobile radio (cellular)

indusl!y.·' Thus, Ihe Commission has demonstrated its understanding that

transactions producing sooous horizontal harms wamtnt!he imposnion olrobust

relief.

second, as N:.A has demon6lraled, the proglam access rules are inadequate

tv deal with discrimination sinca it pem1ils price differentials based on mOR:! than the

.. EchoSt!I"-DkecTVOrdsr, 113.

.., In tile MIltterofAT& T Inc. and 88/lSouIh D:xpomtkm Jlpp/icaIkJn far Trensler ofChnln.>'.
Memorandun Opinion and Order, 22 FCC Red 5662, 5664, 113 (2007) ("The I'I,iO,lrd ino;lir;ates trrat. in a
small runber of buRdings in the BeIISoulh in-region territory where AT&T and BellSouth IlI'& the crly
csniers with direct connections. and where other competitive ently is unlikely, !he merger ia likely 10
have an arrlio:lmpeliliw i!trecl on !he markel. rer Type Iwholesale special aa:ess services WE. further
ftnd, rn-ver. AT&rs voluntary commitment 10 divest alleaat eight fiber strands In lhel loon of bm·-year
IRUE for !heee twcHo'-DI1e buildings where entry is unlikely Ito] adequately remed~ la,c]1t'Je,ee, poI8ntial
r.arms.").

01 In Ina Mallar ofApplications ofAT&T Inc. and Cel'll.erWai Communicalion9 ClYJ>. Far Consent 10
T/8/'IW CIJI1IroI oIUcenses, Authorizelioos, an:! SpecJrum Leasing Anangemerds, """orandum
Opinion and Order, 24 FCC Red 13,915, 112 (2000) r[T]he ..~ Iransadioo mil;es competition
i_bacauee ~ woukl resu~ in !he combination of OYe<1apping AT&T aro::l Centennial mobila
communicalicns covaraga and servi:es in various local areas. hr.ordirlgjy, """ reqo.ire diveslillw'e of
Ganlannle.!'a wirelesa operations in Ihi!5e areas. .l
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cost of delivery.1r.l The problem is compounded, as ACA wrote in its comments, by

the lack of 'publicly awilable syslemaUc data about the degree 01 volume discounts

in the marl<elplace," rendefing I.ha program access rules difficult to anfun::e,9] ~

ACA explained:

A vartically integrated programmer will always have a
"volume-ralated" justi~caUon to charga smallar compaUlors
discriminatory prices by claiming bena~1.6 attributable to
differences in the number of SUbscribers served. In
practice, the Commission has rarely reached a finding that
enticompelilive price discrimination has occurred in
instances when a larger vertically integrated programmer
charges its affilialed MVPD lower pricas than a smellar rival
MVPD. The ACA is aware of only two such decisions, one
in 1997 end one in 1998, and in neither case nor in other
orders has the Commission explicitly described the
approsch that it would lake 10 dealing with this problem.
Since Comcast is the largest MVPD in the nation, and
vastly larger than any ACA member, the program access
rules will be particularly ineffective in preventing the
combined entity from charging high discriminatory pricos to
il.6 MVPD competilorn.""

Moreover, as ACA and its economic expert Professor Rogel1lOn have also

found, even if the program access rules are extended to retransmission consent

negoUations, ·'to the extent lt1at program access rules allow Comeast to charge

higher prices to MVPDs smallar than itsalf, program access rule5 will place no

restriction at all on the retransmission consent prices that Comcast will be abla to

" ACA Initial Commer1m a13S-40; Rogerson Ist 41-44, Professor RogaSOiO also desaibes this as the
.~d~nts problem' in Rogerson II. see also Rogenon II at 38.
" ACA Initial Commer1m 8139.

.. ACA Initial ComlTH1m 8139-40 (fooInoles omitted).
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charge its rivels' in the six OMAs where there is both an NBC 0&0 and where

Corneasl i" the moslsignificant cable operator,·95

In addition, ACA has demonstraled lhallhe prugram access rules \\/ill faille

prevent Comcast-NBCU rom raising its rival MVPOs' rates by simp~ charging ilseW

supra-competiUve prices.OIl

Professor Rogerson finds that "vertically integrillted firms
who wish to charge high discriminatory prices 10 rival
MVPDs may be able to do so without violabng program
access rules simply by raising the inlemaltransfer price
they charge themselves 10 the same high level. and ltlen
instructing their dc""m&lraam divisions to conUnue to
purchase the inregrated programming althe !Irtlfici\l.lIy high
inlernallransler price.g1

Thus, while the rules SeNe !he edmirable function of prohibiting e.liclusive

program access agreements ard preventing vertically integrated cable programming

networKs from discrimina~ng against unaffiliated MVPOs in the prices, terms and

condi~ons of program access, Ihey de nat, asll1e Commission itself h~ recogniled,

address the question of price level.Do! As /J.CA has conclUded, unless these well-

known shortcomings of the program access are adequately addressed, they cannot

provide redress for the harms of the Comcasl-NBCU combination.

Third. art>ilfaUon has proven loa C06Uy for small MVPOs (even IIr'iIh a

bargaining agent provision). The Commission recognized ll1e particular risk of supra-

" ACA 1~itD' C<Jmmerrts at 40 (quoilng Roge"",n I at 44).

'" ACA Initial C<Jmmenlll at 42-43.

'" ACA I~itial Commenlll at 42 (quoilng Roge<ooill at 48).

'" SN N:;A In~lel OJmmenls at 42-43 (cJring News O:rp.-HlJ(;Jhoo Order, '!Il1170. 211: PDeIphia 0nIer.
ft119).
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competitive RSN and retransmi5sion consent prices being exlfacted from small and

medium-sized MVPD6, and the relative ina~lity of sudl MVPDs to bear the co:;;ls of

commercial arbilnllion due OJ smaller subscriber base and finandal resourcelJ in !he

News Corp.-Hughes Order.1IIl In !he hope of ensuring thai ij provided all MVPDs 8

useful procedure. the Commission specified thai an MVPD meeting the definition of

"small cable company" could dloose to eppoint a bergaining agent OJ bargain

colleetillEiy on ils behalf in nagotiating carriage of RSNs; the d6liignated collective

bargaining agent was give all the rights and responsi~lili6li granted en MVPD in the

arbitration conditions.

Additionally, the Commission recognized that tha 'cost~ of arbitration may

overwhelm MVPD6 with fewer than 5000 subscribers, thereby providing IMm with

litlle relief from Ihe harms associated with this transaction. For such syslems, NeW1l

Corp. was required to either elecl"mu5t carry" status or negotiate retransmission

consent for its owned and opertIled 81Blions without any requirements for cash

compensation or calTillge of programming olher than the broadcast signal.10D

Unfortunately. in ACA's experience, the cosls ofarbitralion not only

ov13rwhelm small MVPDs with 5000 or fewer sub5cribe~, as the Commission

accurately predicled, they have in facl overwhelmed the utilily of this remedy for

MVPOs even with far greater subscriber levels. Colleen p.jy.joulah, president and

Chiel Executive Oflicer of WOWI, emphasized this point in her Fetruary -4, 2010

III NIIws Cap.-H11f}ha& 0r1er, '111175, no. 223.

'00~ Cap.-HIJrJh$QoOar. 11224.
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tes~monybefore the Senate Committee on Anlitrus~ Competition Policy and

Consumer Rights:

WOW! considered using the arbitration process imposed on Comcast in
the Adelphia dedsion but determined !he cost or the prucess was likely
to exceed $1 million, lake one yaar or longer, and require key peroonnel
to take large amounts of time from thair regular jobs. In other words,
Itle costs of using arbitra~on were going to be close enough to !he exira
price Comcastwas going to charge us in the first place, Instead, we
had no choice but to "eat' an enormous rate increase to cerry
Comcest's RSN. In effect, the p~ram access process has essentially
given us a right "";thout a remedy. '

In the attached declaration, Robert Gessner, President of Massillon Cable

lV,1(12 buttresses Itlts conclusion in hia discussion of tha high cost of his company's

arbitration.",;1:11 Fox over carnage of Fox Sports Ohio, which began in 2005 and is still

not completely resolved:

Wlen all costs of the altitration are considered, Massillon spent
approximately $1,000,000 rom the date of the arbitration request (October
20(6) I:I1rough the present day. Th~ amount does not include l:I1e
consideration out-of-pocket costs (inclUding lraval expansea) incurred by
Massillon and substantial ~me and re60urce6 spent by Massillon management
and employees 10 participate in the diapute and arbitration process.'oo

Mr. Gessner goes 011 to state that "Fox was intent on... using its 'deep pockets' to

make a small cable oparator 'r::rj uncle.'·l0<1

'01 Testimony or Cdleen Abdoulal1, Presidenl and Chief E>oecuIiIIe OIllIE. WJW!. Board Member,
AmeriC3l Gabla Awx:iation, Berm! the Senate Coomi!lBe!lll Anlitrust, Compelilion Poliq ar;j

Consu...... Rights. The C<m<:astINBC Univernal Merger w-.,I does !he Future I-klld for Competi1jon
ar;j Consu""","? February 4, 2010. at B. aV<1iiabie 111 http://udidarv.-''.90111pdl/10-02
04%2QAbdou!00%2O!es!imony.pdf (lastvisiled~g. 19. 2010j.

,0> Massikl'l Cable TV has approximately 40.000 suOOcribers.

100 Dedarati:tn or Robert Gessner, 1115, attached hereto aa AIlachmani 8 ('GesBner Dedaralion"j.

"" GeBBI1ar Dedaralion, 11 18,
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Nor has !he arbitration process been quick and efficient, as hoped by !he

Commission. In fact, !he opposite is ltle case. Mr. G&fl,sruu vividly concludes about

Massillon's arbilra~on e)(perie~

"In !he final analysis, the arbitration process was far differenllhan any
e)(pecta~on6. II was not a relatively stl1lightrorward process. It did nol live up
10 its potential as an expeditious and low-cost dispute resolution mechanism.
Rather, il prOYed that one party can frustrate the process to the point wIlere fl:
is not reasibloe ror a smaller entity 10 remain engaged either for lack of financial
reeouroes or personal lime. Large progl1lm entities may say Massillon has
'learned its lesson' because ilwould not be inclined to commillo binding
arbitration again.·,lkl

Moreover, arbitration has been of extremely limited value even for bargaining

allents chosen by smaller MVPDs seeking to availlhemselves of the collective

bargaining option the Commission has used in the past. In the News Corp.-Hughes

Orde;, the Comm;,ssion specified (i) lt1al an MVPD meeting the definition of "small

cable company" under im rules "may choose to appoint a bargaining agenllo bargain

collectively on its behalf in negCJliabng for carnage" ot both RSN and broadcast

station programming and (ii) that lt1e progremmer may not reN3e fo negobate

camage ot lt1e covered progremming such entit,".'\lI3 The designated collective

bargaining entity was also granted "all the righls and re5Pon6iblities gren!Bd" by ll1e

arbitration condibons.'01 In theory, permitting collective bargaini\1g on bahalf 01 the

small operalors would "counter-balanc:e ll1e increase in News Corp marleet power"

with re5pect to the covered progremming,109

''''' Gessner Declal8lial, '1120.,.
News cap.-Hughes 0n1er, 'l1li176, 223,

'0' ..........News d-fughes 0n1er, 'l1li176, 223,,. ~News ..... ".-Hughes 0n1er, '1117a.
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These bargaining agent provisions proved to be 01 elCtremety limited value for

ttle small MVPDs' chosen bargaining representaijve. the National Cable Television

Cooperative eNCle"). NCTC is a buying cooperative lt1at pl'imarily negotiates

program carriage agreements for national satellite cable programming networlls on

behalf of950 member companies. NCTC i6 nOl formally designalEld as an agent for

its membaro. Nonalhale&3, NCTC effectively operale5 8S II "non-binding agenr for

them. Th~t 15, NCTC negoh!e3lt1e rates. terms. and conditions of carriage

agreements with programme~, lind ib individual members mi!ly then opt into the

agreement. In practice, structural limitations prevented NCTC from representing a

meaningful class of its membe~ in arbillation for several rea50ns

First, "collective bergaining" for carriage agreements does not work for non-

binding agents like NCTC, because it only extends prolPc1ion II;> the MVPDIIlhEIl are

bound by !he terms artha agreement while n is being negotiated, and, in the ca5e of

a non-binding agent, thai number will be zero. Because the prices tor programming

are based on the number of subscribers tha MVPD brings to the table, NCTC cannot

get the best terms for its membe~ unless all are considered "represented" even

though NCTC is not in a binding agent-principal relaUonship with them for purposes

of the negoUation. Theretore, even if NCTC is bargaining on behalf of, for e:r.ample,

80 MVPDIl wilh 100,000 or more subscribe~ tor carriage of a particular programming

networ1l:, the programmer is not obligalBd to make an offer based on the largest

number of subscribers who may benefil from the deal bul is free to olrer the relatively

higher rales for a far lower number of subscribers.
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