
I. IN1RODUCTlO~

In d'leir inilial application, [be pam"s to thi~ lraIll\llction ~ubmitted a., ectlnomic report

prepared by DT~. Mark 16melllT\d Michael L. K.tz' ("I$roeJ Kolz Reporl J') meant 10 lldd..,.. the

iB~ue ofcoll'petitive hanm from lhe IrllllOl3Clion thai could OCCUr Ihrough ila impact On mllIkel'l f<>r

MVPD 5<'rvice~, AlonlJ. with ila initial C<lmmell~, ,he AmeriCIlJI Cabk Association SIlblllitted n

P"p~ wrinm by myself' ("Rogerson ReJ'Vrll'l describing and estimaling lbe ll'lIgl,illLde OflWO

significanl oomp.tili,',: hat1ll8 lbnllhe lrausoction would crelln: through ils imp""1 On MVPD

markels that had not been ooll!idered in Ihe Israel Kal~ Reptml or in mly other materials inilially

wbmittOO by lhe applicanl'l. In their reply COmmenla, ,he applicllJIls submitted an additional

ecolJrlmk report by Drs. Israel IlIId Katzl ("lsrocl-Kal7 Report lr') meanl to refule \he analysis in

Rog>'r-sol'l Report I. ln lhi& follow-up report I will present ll'yOWU analysis of Isroe{·!VJIZ &por/

[I. In particular, I will ellplain why this report fuil6 to SIl=sfully refute, any of the arguments

'See Mark Israel and Michael L Katz, "Applicalion ofthe Cammission SlalfModei o("Vertical
Foreclo~\lre 10 the Propoaed Comcul·NBCU Tran,adiOll," February 26. 2010, (Israel Kolz
Report r), rubmitred wilh AppJu,iuion o"d Public Intere,.1 S/.ale",enr, '" l/ie Maller of
ApplkalimITjor COll.·eMIf) Ihe Trall~fer ojCanlrol ofLicl'llses, G,,,,,,rol El~clric, Trolllifrror, to
O""C1J.f1 Corpora/jon, Trawiferee, MB DDI.'kel No. 10·~6, February 26, 2010.

'Sw Willillm P. Roger,on, "Economic Analysis of the Compctili\'e Hanns oflhe Propoied
ComC3Br-NBCU Trll.ll>aclion," Juue 21, 2010, ("Rogerson RqJ{Jr/ f'), submitred by lhe Americall
Cable Associalion (ACA) along wilh ils inilial C<lmmen~ in Ihe Commission's proceeding
examining lhi~ tJ1>ll88Ction. See ACA. Comment.• In the Maller ojAppliQIljo"s ojCOIncos/.
COl'porolion, General Efeclric CO"'f"'"Y. (lnd NBC U,,!wr,lal.lnc., loks;g" and TrOluftr
COfItrol a{FCC Liwn.Yes, MB Dockel No. 10·56, June 21, 2010("ACA J"U;ol COI//",enls")

]See Mark Israel "nd Michael L. Katz, "Economk An"lY"is aflhe Proposad Com<:a.\l·NBCU·GE
Transaction," luly 20, 20 10. submitred wilh Oppwilicm 10 PetitiOlls/o DeilY andRe.po"s~ 10

COII/mom/s. In the MollpT ofApp/icaliollsjor Co,,£elll ro Ihe Transjer "jControJ ojLice"sN.
GeueroJ Elec/.ric. Tro"sferor. to Comcasl Corporation. Tron~fer,,~, MB DockctNo. 10-56, July 21
2010.
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that 1advanced in my initial repon.4After lhi~, I ",';11 de~ribe a .et o[condition~propo..'"l by th~

Amen""" C"ble A~~ocjnlion (that they develop~ w,th my ~dvice) and explain why I believe that

this set of CQoditioJl.'! would 3ubslllntially EIddress the harms that 1have idcntifi~, while still

allowing the rfllll~aclion10 proceed.

n. VERTICAL HARM

1. INTRODUCTION

The thoory of vertical hanll thai I outline in my initialleportl is thai Comcm's ownership

~hare of the joinl ,·""lUre comhined with its ownership M it~ MVPD bu.'linen will increase the joinl

vemure's "bilily to bargnin tor hi;lhet programming fees from MVPDs Ihat CQmpele with

Comca.t and that Ihese feo: increase" wiil be ~uh~tanliany passed throngh W .ub~cribeR in the

fonn o(higher snbseription fees. I will refer to thi. elfect as the "rai.ing rivals' COSts" e1fecl o(

the tmJ!iiacl'an. This effecl occurs bOOlluse thc joinl vellNre will take aeCQunt of tIu: [""I thai

selling programming 10 MVPDs thai compete wilh Comea.t will reduee CornelL'll'. profils.

Es~eniially, this =an. Ih"llh.: tran~nclionwili creale a new (lppmrunity Cil,t 10 the j(lint venture of

6elling NBCU prognunJXling to nval. ofC(lmcaliL I ~how thai the lllagnimde oflhe opporrunity

CQsl creared by th.: It'W1l!8Clion is detennin.:d by the ~imple fummla

c- adJ< (11.1)

4111 addition 10 the IwO reporl' by Drs. Israel and Katz refurenced aoove. the applicanls have
'ubtnirted thleeaddilional ~,ow;>mic~rts (oneaddilional reporl by D/'!.I.llld and Ko~ and two
repoJrI~ by Dr. Greg Ro"slon). However, these additional reporo deal\\' ith other issues and I wili
ll(l( refer to lhem further in Ihi~ repon.

s.s"~ Roger.iOn Rrporl I, Soctinn J.
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where C d<:nole~ lhe increased Opportunily cosl per !IlIb~criberdue 10 lIle lr8n!lllction, d deno[eo; the

share Dflhe cu.lDm= thai wonld leave the rinl MVPD ifit were UD>Ible 10 oITer lhe l'IBCU

programming, a der,oles the .hare "fthe'l" cnslomers lhal would swilch 00 Cornea>!. 11116 " denotl's

lhe per !iIlbscriber profillJljll¥in ofComGa:lI. Following !he swndardlll1d well-accepled NllJh

bBIg!lining model. I predict lhat halfof lhi. increase in opportunity cosl will be pa..sed lhrouBil 10

MVPDs in lhe form ofhiBilel programming re.:.. Thi~ llleallS that the formula for calculating the

inr:rease in programming fees Ihal the merged enlity will charge 10 MVPDs thai compete with

Comcasl i. given by

AP=<ldIl/2 (II.2)

Eq\1llliDU (11,2) lIrovides a lormula for eSlimating Ihe cosl increase (experienced by

MVPDs that compete wilh ComGa:lI) due lo die raising rivals' cost. ell"cl of the !mn!lllctiDn. To

provide some inlormalion on the muBll order or magnitude oflhi~ cost increase, I Wie publkl)

available dam 10 detennine plausible vaJues fmiliese perome<ers. I assume thalli is equal ID

$42.98.! I assume Ihat d i., equallo .05 fDr Ihe NBC IO~Dl broadcasl signal and is a1Bo eq\1llllo .05

for the block ofNBCU national cable networb.7 In order 10 e,timate \I, I follow the perfectly

reasonable procedure ofe"uming Ihal cu.lDmen; thnt leave a givrn MVPD will !Wileh 10 other

MPvn. ill proportion lo the relative roarl::et.hares oflhe.e olher MVPn,; Thi8 i. the procedure

6See ROlferson Report J al p:!ge 30.

'See Roger.'on REport I al pages 30-31.
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thai 1Ile CoJmmission ilselfhas routinely u.ed III ;18 own cliku IHliou6 of 1m.. sortS and is also the

procedure 1Iiat Drs. lsmel and Katz used in U'e,r inirial r.:pon." The value ofn will vary from

MVPD (oJ MVPD nnd from progranulling type 'I> progmmming type ~epending upon 1Ile ""Ieutto

which Cl>me:Jl!t bas sub.cribe.... in ilie relevant region affected by ilie pJO!;nullnling withdm.....al. lO

There are six majoJ urban area. oflhe c"unlry lIml are served by an NBC 0&0 where Com"asl. is

the dominam cable opellllor.'1 n,,:se are Philadelphia, Chiago, San FranCIOCI>-Oakland-SflIl

Jose, Miami-Fl. Laudm1ale. Washington DC, and Hartford-New Hnven. Forwithdrnwal "r

retransmis.ion oon.enl for an NBC 0&0 froma nalional teloo ll or DBS provider is iliese area;;,

the value ofn varies between.43 and ,7 wiu, au aH'JlI&e value of .62.1) Forwilhdmwal ofNBCU

cable networks from a nalionallelco or DBS provider. 1he value of n is approxiuurtely equal to

i SU, fOJ ""ample, Di'4!"rV-NeI'Is Corp. Order, Appendix D, pan!. 29.

9See hrtJel Katz Report} at pam. 55, which slales '"we a'same 1Ilal ifthejoint venlllre chwe \0
fr,,,:dose anyMVPD (after Ihe contnlci had expired), then Ihe diveraion mtio to each of Ihe
","mining, 1l0u-torecJosed MVPDl in Ihe DMA would be proportionallOthe MVPD"s share (}fall
MVPD subseribers In that DMA:"

LOSee Rogerson R£pon I at pages 33·40 for a d"".aikd <:llplauation ofthe formula thaI determines (I.

II AlUlOngh !he NBC network do~ not eUrTenlly neg(}Mle relmn.,ni.sion COlUlel1t 1~es On behalfof
ils affiliate sl8tions, it i~ ]106Sible !hat !he NBC network might begin doing this al wme P(}int. To
!he extent that Ihe NBC network begillS to llegotiule relrllD8mi~sioncon,ent fct:'i oJ!! behalf of
NBC affiliates, lhe lransaction will cau.", relmnsmission eonslll11 feesror NBC affiliates to ri~e by
the same amounl. thai Il WIll caU.", retransmission eOn~em fees fN NBC O&O's w rise. For
purposes of 3implif)'\ng lhe e~]lO~itiollofmy report, I will only e~pJicit1y refer 10 the effect of Ihe
transaction on increa,ing relfll.ll.lmission consent fct:'i for NBC O&O~. Howeo.e" Ihe reader
!lhonld keep in mhld l!wl th<:s<: dfeds will aioo occur for relJansmi~si(}nconsent fees d all NBC
affiIi8te11 ifNBC ever b<:!litt. neg<ltiating retransmission oonsent f..es (}n Iheir behalf,

11In thi, report I will use lJ>e term '"nationaI1elco" to refer t() AT&T (}r Verizon, which are the two
nationallelephone comI",nie8 that nrc rolling ont MVPD se..... i~e in their service llrell3.

IJSee Rogers"n Report}, Table 3, at pllge 56



.26. I' Subslimlion of these values jute> fl'rmn\~ t [1.2) yields

Rctran:>.OP

Cablelletll.P =

Tolalt.P

.62 x .OS x 42.98/2

.26 x .OS x 42.98/2

$.67

$.28

$.95

(II.3)

ThU6, in Ihe six mojo. urban are"~ of the Uniled Slates SeNed b~ ill! NBC 0&0 where CorneaSI is

the dominanl cable op~rall,)rwe would expect te>tal prograr\lrning fee.. charged 10 nalionallelco.

and DBS provid.... 10 increll!ie by $.95 per sub3cribo-rper ",ooth. In the remainderoflhe country

programming f.:c~ to Ihese 6Illlle MVPDs would iT\Crl'll~e by $.18 p~r ~ubscriberpermonth. For

regionJI cuble cYmuildern, Ihe value of (J. depends on Ihe share oflhe MVPD'. ~ub.",riber:; pa.>,ed

by ComC3Sl. If80"·" ofa cable overbuilder'. bomes were pa.>sed by Conlc/Ul. Ihe value of II i,

.49. JJ SUbslihUioll ofthiB. vulue inte> equ3lian (II.2) yields

Rctranst.p

Cablenelt.P

Tot:IIt.P

.49x.051l.42.9812 =

.49 X.OS x 42.98/2 =

$.53

$.53

Sl.%

(II.4)

Thu~, a regioual coole overbuilder that compele~ primarily wilh C"mCllS( will experience a fee

increase "r $.5) per sul:>&criber per lIlonlh for NBCU nalional ""ble network!! "00 an Jddilional fee

illcrea~e ofS.53 ~r "ub~berper monlh fur relnm~mi6sion consem for the local NBC broiidca:ll

television .ignal if;1 ;1 ill a regioo served by an NBC 0&0. ThUOj the magnimde oflhe liuly fee

14See Roger.wn Report [at puge )8.

IlS"" ROi!'!UOll Report [ al pages 38-40.
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increases expem,nced by regjonal coble overbuilden; thai compc~ primarily willi ComcastwilJ be

coffiparnble to the JlI.1gt1irude {lIthe fee increases experienc",j by the two DBS proviruer,; and the

two nationalle!"",•.

Dn;. \f;rael and Katz essenti~llyadOPl thr"", different Jille~ of acgumem in attempting to

refute my an..al~i~ and e~timntion. Their r",1 line (IfargulDent i6 that, even if my ",i~iDg rivals'

cosl. theory is completely correCl and pJOgmmm;ng fee~ charged to MVPDs thet compete willi

C()lllC~1 will increase by !he amount thai I predict, there. is a seo:ond additiolllli efleet on

~ub~cripljonprices \hal I 1m, 19norillg which will bave the reVelOe impxl on 9ubscriplion fue. aud

overwhelm the effec1 thel I do iJl"Illify, TIli, second effecl i~ thai C"moa;t'5 own marginal cost of

providing MVPD 6t"ryice will he rWuced by the ll'llJ1ll8cti"n and thai e share of this C(I~I n:dncti<lIJ

will be passed lhrongh 10 sub!icribers in tbe form orl",wer sub~criptionprices. l",'ill ret... to thi~

effeo;( 8S (he "reducetl double marginalizalion" effect. D", Israel and Katz assen thool Ihc

rna~ltu~ oflhe cosl reduction experiencoo by Comca.~l due (0 !he reduced donble

1fI.1fS;na!izaliOH effect is equal to !he full amoullt ofthe programmlng fee, \bill Comcas( l.-'lI1Temly

pays NBCU (before the 1nW3aclion), Based Oil this as3eniou. the.v argue thalille costreduetion

(experienced by Corneas!) due to reduced double marginalizalion wilJ likely exceed Ihe COSI

increase (experienced by Comcas!'s rivals) due to lhe raising rivals cOots efleet and Ihallhe

beneficial effects of Ihe vertical trnnsaclion on CO=I's own pricing will therefore likely

overwhehu the hntmful effeets of !he vertical trUlIl'acUon lin Ihe pricing of rival MVPDe. The;r

second Ii"" pf Mgumenl is to Ildvance a number pf diflerent r-o:wons why they beli"".. lilat my

raising rivall' costs theory predicting that O:>mcast will raise programming pricl"i 10 ill; rivals is

illC<Jrrect or why the estirnal-e of thi. effect Ihal I calculate OVeTlll8tes !he likrly elfecl. Their third
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line ofargument is thai the projlfamming me incr""se~ e:q)l:nen~eby regiooal-oable overbuild"""

am be ignored because regional coble overbuildeu serve 811111SignifiQlllI.hnre of the entire U.S.

population.

I ,",'ill dl-al with each of tbe lines ofargument separntely in the Delli Ihree lectians of the

peper.

2. REDUCED DOUBLE MARGINAUZATION

As descnbed above, Drn. Israel end Katz IDgtJC lh.l 811 additional effect of the tmn....criOJl

",ill be that Corneas!'. oWn marginal co~ of p10viding MVPD service will be reduced, aud lhat a

sll.1..e of lhis cost reduction will be pa••ed through to Corneasl subscriber.; in the fum] of lower

sub:scripl(oo fees. I will refer 10 this cl!el."t 83 the "reduced double marginalization" drect.

To develop 8 lormu1a for meruiuring the IIIlIgnitude of the co.1 decrelUe thai Comcast will

experience dUe to Ibe reduced double mllIginalization effect, Drn. Israel Dnd)(at.z begin by noting

thai, after the lmnllaclion, Corneas! will view lhe true marginal cost ofpurchasing NBCU

progrnmmiog as zero,.i=e Imy ree paid bycne division oflhe fum to onolherdivi~ion isu ~imple

tJallSfer paymenl tbIot does oot affecl lhe lotal profn oflhe fum. They claim that this illlplie~ that

Comeast', mugill3.1 cost will drop by nn amOWlI equal to the >alue cf programming ree~ thaI

COm<:af;1 pay~ NBCU before lhe troDsaclioo occurs. That i~, irComcasl currently pay,; a me ofw

doJlIll'l' per subscriber per moulh for NBCU prograrruniog, D1'9. Israel aod:Katz claim thel 1m

additional effect ofthe vertical tran.actiOll will be lhat, after the trllnMclion, Comea,t will view il.,;

COilS ofproviding service \0 subscribers ~ being w dollarli per subscriber per moulh lower t11"ll

before lhe tmosactiOll. Thmlhe pricilli eff""'16 created by lhe factlhat MVPD. competing Witll

7



CoJmc3!!l will have pmgrammin~pnc~~ lhal lIlr:li. 95 per sub~criberpermolllh higher than before

lhe lrnnsaclioD mUSl be weighed 8glllJl&llhe pricing effeclS crealed by 1M w..1 thot Corneasl will

view ;rn own costs ofproviding 8eJ'1ice as being w dollar~ per il\Ibscnb<:.r pec monLh lower !han

before the tran.action. 10 plIrticular, Lhen, DrB. IsmeJ and Katz argue lh&( ifw is somewhat larger

than $.95 per il\Ibscriber per m<lnth, Lhen Lhi. shonld be interpret"" ll.' !u!!l!""'ling that Lhe elfeet of

reduced doubk m~a!iza(i<lowill outweigh the elfecl ofincfe:WIed progrumming fees l<;>r

MVPDs lhal compete with Comc..c Publicly available duw suggests thai a reasoIllibly plawible

value 10 use for w ,",auld be $1.56.16 This obviou~ly i••omewhat JEIl"ger thon $.95

I wi\l II"'" explain why Lhetheo!)' ofDn.I....e\ and Kritz i. completely incorrect becnuseof

8 ballie error in economic re3!!oning in Lheir acalysi.l. In p.utirolar, ahhough their 8nalyai6 ,!arts

with II grain of trulh, they almost immedialely ,"Me a g£!!ve error in ecmwmic ,e_millg IhRC

....~ull~ in a cOInpJdelyfalse conclusion on their pwt

The grnin of trullllbey begin willi i~ the observalioo thai, after the vertical lmnsoelion,

Corneas! will view il. true ma,ginal e06t of providing NBCU prog£!!lnmmg 10 it.< subscribers as

being zero. The falal error in llIeir aoalys;" i. m ignore anew opponunity COSt thai Cornea.l will

nOw take aeoouol ofbecall3l' of llIe lJallRaetiOn. For pUrpDllei of my uplB.na.lion of thi. ignored

new opponunity C06[, I will use the figure J menlion 01)(:",'8 0[$1.36 per .ub.ocriber per moolll a~

being llIe programming fee llwl NBCU charges all MPYDl fl)r it.< programming. The oew

opportunity 00,1 i. created hythe faclthat llIe joinl venture d)llrges $1.56 per subscriber per moolh

1l0t only to Cl)mCMI bu\ ..1.0 ro all MVPD. lhal compete with Comca.t Furthennore, sine" llIe

IIlOrgiD31 COli to ilie joinl Vl:ll.lure of providing chi. progrnmming to an addilional vicwt"t i~

l! Set' Roge~son &po~ll, footnote 29, whidl cite1l Kogao daTa as reported in Peler Kafka, "Hale
Paying lbr Cable? Here's 'Why," All n""g., DigiU11,
http://m.:diamemo.alllhingsd.com/20 IOOJ08lh"~-payillg-for-coble-heres-the-rea.on-whyl.
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C'SSeDliaJly zero, !hi! emi", fee "r $1 .56 p"r rnb~criberper month represents profit to lhe joinl

venlure. Now '\Jppc~e thai Cornea!;! loweu il< rnb~criplion price slightly in an attempt to attract

more customen;. The critical point to recognize (wlllch i. the point that DIll. IErrlleland Katz fail

recognize iulheir 1II1aly~i.) i. thai to the extenl1ha1 the~e new cuslomel1i 3re cllstomel1i WI SwilCh

ftom 60me olherMVPD,!his will cOus" the joint venture to Jo.e $1.~6 per rnb5Criber per 1l101lth in

programming profit.. In particular, if 100% of the cu.mrneJ> thaI epmm'l would attract ere

cuslomersthal would SWilCh from SOllle other MYPD, then the oppprtullit}' wst of ettnlcting new

Cruilolllers ;. exactly equal 10 $1.56 per subscribe.- pe.- month. Thh i6 because. whe:n Come,,",l

altracls II new customer, illoa". a profit of $1.56 on sales ofNBCU pJOgT=inf, to the MVP D

that the customer 8witches from.

More generally, we can define the "swilcher share" ofCPlllrll'J1 a.' follows. SUPPo8e lhel

COlJll:ll')1 slightly lowe.. il:; subocriplion price 10 altrllCl new 8ub8criber.l. II willlllU1l.CllWO

differenl types of8ubocribers _people who previously SIlb8cribed 10 a differenl MVPD and people

who previously 8ub8cribed 10 no MVPD. Define lhe "switcher share" ofColIlcasllo be the share

of new subscriber.llllat are .wilche.. from ~OlIIe olher MVPD. J will Jet lhe parElJlleter e dellOte

Cornc""l" .wilcher .here. Although I am nol ~Wllfe of any publicly ~veneble<!ala lh~l provides

infom,aliOll on lhe precise magnitude are for a l)pical MPVD, it i, completely clear tllal e is a

~el)' larg:e Humber and will likely be clo~e t.J I Th>lt is, when Comcasllowers i\3 price in an

all.Cmpl IT> art1'llcl new ou~t<JlIIer., mMI of the oU8tomGl8 that il utl.roc~,will be customers lhal

swil,h from ~Pme olhe:r MVPD. To put this mothd" way, Comcll')l is essenlially compeling wilb

olber MPVDs for most ofilS business. There are wry rew ou.t<Jmers that view tf:u,Jru>elves Il'J

choo6in~ h<-tween the two 0l'riOllS of subscribing 10 Comeasl ver.ms not rnbsoribi1l8 to allY MVPD

9



al all

To rrtllrn 1.0 lhe elUlmple abov~, ira is the ~witchershore for Comca51. Ihm lhis m"""~ rhat

a oflhe eustomns ' ....1 it would ~llJaCI by lowering ils price ~JighUywould be cu~lpmc~ thal

switch from &lme other MVPD. "This means lhal the opportunity cost ofallrllcling a nev;

cuslomer is e X$1.56, b""ause illis i~ illc BmOUli1 ofprofillhot th~ verticaJly inLegrate.d finn will

108e when it attracls Dew eusmmen.. There]ore a complete accowlling of the effect!; ofvertical

inlegration ou the mill"giual cost to the combined emily or.erving new MVPD cuiltomers is as

liJllo,",' FirilL because the payment of Comc351 10 the Joint venture 01'$ I.~6 is now simple a

tr.llulfer payment, ille Irulrginal cost goes down b) $1.56. How"ver, second, because e of ,he

cusmlt1en. Ihal Comca.sl attracts will be from oth..r MVPDs, there is a n"w opportunity cosl of

a x ll.S6per >ubscriberper momh. A decrease in cost 0[$1.56 combined wilh an increase in co~t

ofa x SU6 yield8 a net decrease in co.t of(l-O) X$1 .~6. III particular, lfa is dose 10 I, Ihen Ihe

net decrease in COSI due 10 Ihe double JJ1ill"ginalizafion effect i8 close w O.

To summarize. Df1l. I:;l"aelllnd K.s12 erronoonsly claim that the magnitude (If the C081

deer....se due 1(1 the mluced double marginalizatiou effect is $ 1.56 per 5I1bseriber per monlh. In

ree.lity it is actually equallc only (1-0) x $1.~6 per subscriber per month where e is the swileher

.hare ofCorneas.. It i. completely clear that Ihe v.lue Qfe is elo.e IQ l. Even if il were as low as

.9, the lD8snitude of the cosl reduclion due IQ Ihe reduced double marginali1.8tion effect would

only be $. [6 per ;;ub.criberper tuQnlh, which i8 eomple1ely ~wamped by the increase iu olher

MVPO:!' marp;inal cost. of $.95 I su~ecl lhat a morr reali,l;c eSI;mal~or the ~orrect value 0 is

mu~h 13rger than .9, If, for example, the correct value e is .9&, then the eDrrec( magnilude oflbe

eMI reducliDu due to I"" reduced double 1llill"gin31izatLon effect wonld be $,03 per "ub.criber per

to



monlh. The importont point 10 nolice is lhal over any plausible range of values for lhe p!IftiIfle1f:r

fl, il i. cleal" lhal the reduced double marsinalizaiion effecl will be eomplelely ~warnped by

incr"""". in proSrDlilming fees of rival MPVDs if this latter effeel ig in tlw neighborhood of1i.95 as

Therefore, in iiIll11I1llIfY, I Bgree with Drs. I!lI1lel and Katz !balthere lire fWO "ep...-ale dl"ecls

tllBt need to be taken inlo account. The fIrsl effecl is lhe ine...",e in prognu1lming fce~ thaI

MPYDs competing wilh COlnCII.t will experience. The second effee! is the llecrellJe in 1l\Il.rgin:l.1

cosl!bal Comeasl will ellperience. The eritiCIII nli.take of Drs. bmel lIIld Klitz i~ lhal lheir

eslimate of the second effecl is ordef1; ofmasnitude hisher IllWl the ll1Ie wlue. Thi~ is becall3e

they ermne.;msly tail 10 lHke inlo account lhe fact lhal the vertically inle-gnlle'll fum willslill

experiellOO a mBrginal coal of$I.56 per subscriber per month when it attracts new SIlbseriber-. sO

long as the subscribel1l lhal il attracls shift from some othcr MVPD thllt wa.' also canyius lhe

To pUl thi~ ""olher WllY, I believe lilill the i~&ue (l r reduced double marginalizution rnised

by Dn.l!orael and KBtz is a ~ntln.lly a red herring. Although this errecl exists, it!; rnngnimde i.

Blmost cer1llinly very IlIDSU The real issue is ....heth'" or nol the vertically inlegrated linn will

have Elll incentive to incr~st' the prognlullning fees tllBt it charges to its rivals. If the increase in

prosrauuning fee'S is 1lR}"Where in Ihe nei!!b-bothood of the value 0[$.95 per snbscriber per month

tl,et I pred.icllhi. elIec. will completely ovelWhdm the reduced double marsinalization dl"eet. 11

17AB Elll aside. I would also like to mise lhe "'ore ",inor point thai even if the reduced double
mBrglnalizal ipo efT""" W8.< of lhe ,"me order or n'''snitude as lhe raisins rivllis' com effect, this
would 6till p",ellliaUy crean: an issuc of cpneen, )pr the CPlllllli~~ion. In the mlllkctll thai
COIJ1Cll6l .erv~, ,t is genemlly lhe domiruml provider. Any lmr\sIJ<:t;on thaillild lhe elIeo;:t or
giving CPLllCaslli SigllitiCllllt eo~t advantage over il~ competilors might tl1mllm 10 drive
Con,easl'. competilors out orihe 1l\Ilrket entirely or at leasl weaken thnn (onsidelllbly, nnd thu~

darnase compelitioll. Thns, eVel1 if the effect of the rmnsBction wus 10 Io:>wer Cpmea;l' s own eo:>~ts
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I will now tum 10 the critici!lllU thai Dill. Katz and I!<Olel rni6e abou! my raising rivals' cosls theory_

Also, note thaI a more fOlDlal vClllion of the economic arguments lhat I have made in this

section is presented in an Appendix 10 this report.

J_ RAISING RIVALS' COSTS

In this sectionl will consider Drs. Ismel and Katz's second line ofargument !hal_ my raising

rivals' cosl' theory is incorrect or Ihal the estimated magnitude of lhis eITecllhal I calculate

OVCrElates !he effect. They offer four diITe.rem reasonS 10 support this Hne of 3IIJUIlIent and I will

consider each sepamlely.

Reason Ill: Partial Ownership of the Joint Ventnre by GE

The raising rivols' costs Ihe(lJ)' require6 lhot lhe joint venture hove the incentive to take

aclions thai JllllXimizc the joint profilB of the joint venture and Corne;)!!!. This will be true if the

joint venlnre and Corneasl are able to closely coordinate thair actions and redistribute profits

hetwwn Ihem'l<'lves ~o lIS to leave both partie~ better oUfrom any lICtiOlllbat l1l8)[inlize~ lheir joinl

protJI~. I ~lated ill my initial paper that it would be complelely untenable for Ihe applicllIlta or

their CC{lnomi~1ll 10 attempl to orgue lhat thi~ type ofc1o~e coordination would be impos~ible,

becau~emany of the claimed efficiencin for the mmsaclion would require exaclly the same type

of clo;;e coordinarion and redistribulion ofprofils between the joinl venture aoo Corneas!. IS I

and raise ils rivals' co.ls by approximalely Ihe same amounl, il is not at all clear Ihal the ne< effect
On suhscribe.r. would be minor. Ifthe. result ofIbis was to drive Comcas['s compel.itors from the
market or at lesst considembly weaken them, !he reduction in compelilion mighl ultimately make
it profitable for Comcast 10 raise ils own subscription prices.

18See Rngerson &porl [at pnges 19-20.
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further n<'te:d Ih:u th.: COlllmi~~j<m irndf uneqnl vOClllly IlIll.de this same point itself in ;1.'1 anal)'llis of

the DirecTV-News Corp. lransacti"n. Lj

Drs. IOlnIeI and Katz hllve re:;ponded to thi. by giving one mlall example of one particular

type of efficiency llllli could be achieved without close cD"rtIinetion and rooisnibulion ofprofits.

nus is the rerlucoo double marginalization efliciency thai I have IItrel'dy discus'led above.

Namely, they point outlhae ifComc831 has II 51% ownet&h..ip Ihnre in the joint n:nture. it would

automatically "."are incentives for Corneas! \0 inlernalize 51 % of !he joint "enIn,,, "s rroli1.5 "'heu

it chose II dowI\lltream subscription price fur il. MVPD ...... ice., withDul the need for any

addiliotull con~uHalion or coordinulion with the joint venrure.

I have two oboorvalio", 10 offer aboullhis argument Firs', as [MV" nlreooy

delllou;;lmlOO in the previous section, Drs. I<lClle1 and ](.:lIZ an: Jargdy lIIisl.B.ken wha. Ihey cillim

thai !here is a signifiCllIlI efficiency asoociated wi th lll~ m:lu..:ed double mArgillO.lizaliop effuct. A~

I Illlowed III lh~ pr~vion ••""lion, ~lIeu ifComcast fully inlernalized 100% of the Uplllrell1ll p",lilll,

thi. alon~ w{mld llol ""ns~ il b;> male .iprificantly different pricing decisions 31thI' downslrell1ll

level. Second. e\'o:II if il i~ potlliible II,) lind all occasional e"lillIple ofan efficiency thel conld be

achievoo withoul clo~e ooordin:luop lIDd protil redistribulion, it completely cleaT IILIlI ""hiever=nt

ofmany importanl cia••"" ofeffici<:ncie. will reqnire clolle coordinalion lIDd profit redistribution.

lIThe DirecTV- New~ CQrp. tnI=lion involved Ne",. Corp. purchasing a 34% inl"""t in
Di"",TV which ~'OuJd be inCre:l800 to 50%. One of the scenarios which the COlllLpi••iou
COR!lidem.:l in "valuAling foredo~ure incenlives was the scenario where News Corp. lpade
.hi.ioM 10 rn,,-~imi2e the COLnbluoo profi~ ofoolh firms. Il describoo oue of the ralionale. fur
lhi. deci5iou as follows. "The proposed joint endeavors betweeu News Corp. and DirecTV that
are a basis for n,any of the Applicants' claimed benefits provide Elmple opportunilies to
compepSllle News Corp. for the losses in programming revenue 83socialed with toreclosure and
make the strategy profitable 10 both firms and their stockholders." See Appendu D, SIa.U"Ana/ys"
ofthe Likelihood ofForeclosure in the BroadCll.S1 Tefev~;on Programming Markel, See
DirecTV-News Corp. Order, III para. 7 Oil citoo in Rngerson &porl I at puge 20.
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Reason /112: Bargaining Model5 are Too Sll'liud For AlllIlyzing Competitive EfTeets

DflI, brael !IIld Kslz 5Ugge~1 lhe bargaining modd thaI the venic~l thoory of Mnn is based

011 is "far 100 slylize,j"l" In be nsed for purposes ofanalyzing lhe C(lm~liti,'e erTeel!; of lhi~

lrllIlMction even lhough they admillhal this same framework "commonly i~ used in academic

seClings 10 derive ba~ic inBighls aoon! "..nons Iype~ of negoliations." 2l It is difikull 10 know

whal to make of lliis crilique, espe>ciaHy in light of lbe fuCI UJ:!t Plore••or Kstz hiJoselfilas rocenlly

used precisely lki~ SlllIIe type ofmode) 10 provide eXloos;ve policy guidance to the Commission Oil

the i.ssue ofrelnlO~m~~jonoo"""nt." Almosl all econr>mic mooel~ are highly stylized, including

most of lhe gllffie Ihooretie model< thai provide lhe f[)undation for modem iodu5trial arguni:&lliou

lheory llIld thai playa key role in providing guidlln"-" for anlitrusl policy. BiIJE";n;ng lIlodels are n

oomplelely well-accepled and ~tandard lype ofmood used inlhe indwtrial organizalion literuture

to derive ba<ic insights u~eful for policy wmly:'lis. Furthmnore. a. [ noted in my previous paper,

lhe Commi5Sion ilself use<:! pred~ely lhis son ofmodel to 3lIol)'le the Adelphia_Time

WllIner-eomca~t lrnnsadion whi~h is the lllo~t recenl signlfiC4l11 tmnsaclion wilh vertical

competitive harms thai the Commi'iiion has evaluatedY

'"s". [~rael Kntz Rel'o>1II at peru. 43.

21See brad /(oft !&purt II al parll. 43.

22 See Michael L. Karz, Jonathan Ors.zag. aud Theresa Sullivan, "An E<;.nn<llnic Analysis of
Consumer Ham' From the Currenl Retransmission Consent Regime," November 12, 2009,
("KalZ, OrUBg, and Sullival\ (2009) 'O), snbmitted by NCTA Wi part of its comments, [II the Malter
ofA National Broadband Planfor OIIr Futuro, NBP Public Notice #~6, ON docket Nos. 09-47,
09-51, 09-137 and In the Matter ofAnnual A,'~e"smentofthe Stall'S ofComp€IiIl(>II ;n Iile Market
for the Deli","')' o.fVideo Programming, MB Docket No. 07-269, December 16, 2009,

'-"S<.'<! AJclpllia-Time Warner_Com<wt Order, Appendix 0, '" cited inRogf'rson &purJ J al page
22, imloJding footnote 33.
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Reason #3: Parameter Valnes

As I explained in Section II. I ofthiB paper, lhe formula for caleulaling lhe fee inerell3e thai

an MPVD competing with Corneas! will face due 10 the tramaetion iii given by

(lL5)

where M' denotes lhe per ;;ub5eriber fee inerea;;c due 10 lhe lranSllction, d denoles the share oflhe

eUSlOmerli thai would leave the rival MVPD if it were unable to offer lhe NBCU programming, n

denotes lhe share oflhese cn~torners lhat would swilch to Comcast, and II denole~ the per

subscriber prolilll1argin ofComCll'iL In order to provide wme informalion 011 Ihe rough order of

magnitude of Ibis cosl increase, I subslituled plausible parameter wlues into equation (11.4) to

yield a predieted fue increase of$.95 per subscriber perrnontiLl4 The only significant

disagreemenl on parnmeter values (ha! Drs. Ismel and Katz have with me regards the parnrueter [I.,

which iB the 5hare Of~'IIBtomel1l leaving a rival MVPD lhatwould switeh 10 ComCllBta;; opposed 10

some other MVPD. [n fael, lhey recommend using slightly higher values for It aod d lhoo I use,

which would result in a larger estimate ofharrn. To determine plau5ible values ofa, I make the

completely reasonable assunlption that Drs. bmel and Kalznsed lhemselves in lheirinitial report"

and lhat lhe ConnniBsion roulinely uses ilselt'" lhal ~'IIStomCfli leaving any parti~'IIlarMVPD will

?'See equation (11.3), above, for details.

1lSee Israel Katz Report I at pane. 55, which slales "we assume that, lfthejoiut venture chose 10
foreclose any MVPD (after lhe eonlmel had expired), then lhe diversion ratio m eaeh of the
remaining, nou-foreclosed MVPDs in the DMA would be proponional to lhe MVPD's share ofall
MVPD subscriber~ in lhal DMA."
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distribute thelTlllelve. lllI10ng other MYPDs according to the relative market sharl:ll of the other

MVPD,. J wi\1 refer to lhi~ a> the "rel~tive markel3hares" method ofcalculating u. In tlteir

follow-up repm1 Dl'i.I~,.ei and Katz report thet, although they believe that thi.. i8 8ti11 the correcl

procedure to use fur ,·.bJe overbuilder. end D.Jttiln.al tel005, they DOW believe that it would bC'

appropriate for the,~ ofDBS pmviders, 10 u.oe. "alue ofu equal to one third of the "alue

produced by the relalive market ab8res method.17

Dl'i. Israel lIDd Katz's explanatiou for their uew approach j, Il' f(lJll}w~. They not<: that in

lheir inilial fl.-oport mey conducted an empirical anaIy.i. of COIllCII.q( ~ub~,'ripli(ln data 8Jld

detelDline<;] lhat Comeasl did DOt appear to gain any additional cu~tomel'i in I\'~o," when: the

DISH network WB.:i unable to carry certain bmadca.t ~ignals for a 6 monlh period. They filio nole

that iu it> e"mrneul.:l the DISH network fIle<;] infonnalion indicating that. rehtiveJy !iubslantial

.hMe of DISH .ub.cribel'i left DISH during this Same time period. Thus. ba.ed outbe.e two

pi""". of evidenc.: it appelll'li that although a relalively significant number of wbacribers left

DISH, no additional aub:lCnbel1l wenllO Comeasl Dl'i. hl;lel and K<ltz suggest that this could be

explained by the theory that custome.... of Due DBS provider have !luch a .trong preference for

DBS over non-DBS MVPD ~ervice, thai if they decide to leave one "fthe tur~ DBS providerB

bocause programming i~ unavailable, they Ilimp,' all chppse 10 swilch 1.0 the other DBS provider.

If one literally accepled Drs.l.rae! and KaI2', data aI,d theDry .1 face vollle, Due would then

conclude that u should literally be equal 10 zero. Imlead Dfrecommending thaI n be ,et equal to

7..ero, Drs. I.rue! and Katz recommend thaI the valll~ of u s[ill be calculated usiug the reJali\'e

markel sb8res method but then that the rewltiug value be divided by 3.

l6See, for example, DirecTV_News Corp. Ordu, Appendix D, para. 29.

• d- See Isroel KatzReportIIat pam. 15, 16an 67.



I have three major commenl. on lhi5 is...,e. First, I lhink!hat the Conlmi""iou sh\Juld be::

vel)' caUtiOU5 aboul basing II major policy decision entirely on one piece orevidence provided by a

plll1y wilh a major iUlere"t in lhe \Jutcome based \In that Pllrty'~ \Jwn reported ~nllly~i5 of il~ own

private dalll. This should be especiully true whenlhe evidence 8eetll5 to 5Uille51 all(lmewhat

5WJlrising concluaion, DI1l. IOr.Je1 and Katz correctlypoint \Jut !hat their:! i. the \Jn1y d~lllllvaillible

Oll the pllrticulat i>.sue \Jf whcther or n\Jll\Jcal coble \Jperotors' subscriptions increa~e when a DBS

provider in lha IIl"IIlI they serve l\Joe. carriage <Jf 1I piece <Jf must-have pr<Jgranuning.~ H<Jwever,

the Commi8siou sbould DOle \h4t n,,"(lne olher!han a major cable Oper1ll(lr would be in a posilion

to bave data of lhi, '011, IU1d Corneasl i. the only large coble opeJlllor lBling any IIl'tiw inlerest i.n

this proceeding. Furthermore, I e~pe<'l thol Comea.t almo.t .urely keep. claw (In the where lbeir

new cusl(lmel1l come from, lind whot proportioo oflhem switch from a DBS provider. Ibis dota

w(luld likely ~bow !hatmaoy ofCumcll5t's oew cu!rt-omers ore. in filet. fonner DBS subscrims.

If tbi8 is correct, tbis would suggest that many DBS ...,bscrib= do v,ew cable '<:n'ice n II relevant

substitute for DBS. C(lmc..."t boo oot cbosen to shore anydota ofthi;; S(lrt wnb the Commission.

Secood, there i~ 0 reverse side to lhis same coin, Namely, ifi\ is true !hatlhe ml' DBS

providel1l arc particularly close suootitutea for one anolher, il seems equnlly plauswle 10

hypolhesize that DOn-DBS proviru,rs might ul'iO be plll1icularly close ...,bstitules for oue anolher.

For example, because (If their plll1icuJar geogrupruc 8ituatiotJ., SODle h(luseb(llds are ILQt obIII' 10

oblilin clear receptioo of DBS signals. As IIJlOtber example, many household.'lllpparently prefer

to purchase 0 bundle ofserviceg including broadband and telephony from a single provider, whicb

i~ not po~sible wilh a DBS provider. Finally, OOme bouseholds may either bave zoning

"Tbe more commonly ovoilable type <Jfdsto is lhe share of8ubscribers!hat leave a particnIar
MVPD wbenprogrwnming is withheld from it rnlher than whicb particular MVPD the leoving
customers switcb tD.



restrictions prohibiting the plllcement of a DBS salellite di~b or ~imply view the satellite dish w

being 100 UIl-'ightly_ To the e>;tent that non-DBS pl'Ovider~are particularly do~e ~bslilules, theu

wilen Comea.... withheld prograulllling from BI1lIN<mw lelco or cable Qvemuilder, it wuuld II" the

case lhat Comea't W(luld """,';ve a larger share Df switchel1l lhllltlle relalive D1arl",~1 share II\<Othod

",euld mggesl.

Third, evell ifwe divide my p,..ne.Qon of the likely ree increase II)' three, til" predicled

level of MI1Il frrnn the raising rival,,' costs eUect would 'Ii II clearly swamp an" pos~ible proje<oted

benefils from the reduced double marginalization drec\. DividiNg lhe eslimam ofa $.95 !"'r

subscriber per monlh increa.oe in progmmming fees by three yields a proJected increase in

programmillf'; fees of$,n per subscnber per "lomb. As] discUilsed ahove in Section 1I.2, if the

swilching mle for ComL:UI is 98%, the reduced double marginahutlion effecl will ,-educe

Cemea't's own CDSt.; by Dnly $.03 per subscriber per monlh 11mo the harm from lhe "'ising

nvab' cost5 effecl would still be more lhe W limes as large as llle beuelJt lrom t.... reduceddouhle

marginalizaliM effeet.

Re8t.1lD 114: Empirical ADal),is ur Price Effedlluf Past Verlle.l TflIDlIIletions

Dr.:. l~roel and Kutz conduct an empirical W13IJllii~ to al1empt to de!emlme w ....ther or nol

they can find an)' evidence that vertical inlegmtion of a network wilh EIlI MPVD result. in higher

prognun t'eel! and report thatlhey tiUI to find auy sucll "rree! My OWll as.ses>Iffient of lhis stud)' is

that it sutter. from so many deject,; and Ifuws bolh in de6ign and data, ~I:lt il is not m;eful for

purpo~es of providing evidence on lhis isme I bdi~ve thor inherenl limi!llltonB iu data

availability would nlake (l v.:ry difficult and perhaps eveu impossible to condUCl Bstudy ~10(



".,'-' ...__._----------

provided good informal ion On thi. issue Therefore. I do nOI raull Drs. l<Jll.el and Katz for being

unable 10 conduct such a .tudy. My ooly point is Ihm the itudy lhey have preseuted don Dol

provide useful evidence.

To explnin the (Jaws in their study I will have 10 begin by de.cribir.g the nature of Ihe ;;ludy.

Dm, lanlel 3Ild KALz consider four ditferem instaDces e>f .....mcal inlegmlion or di.integnllion. The

timt in~taDce OCCUlTed in 2002, when Cablevj~iou60ld il. 85% interesl in Bravo. The 6c<:ond

iJlSlatlce e>ccurred in 2007, whan ("(Ox purch:l~ lhc Travel Channel. The third irultance Dceurred

in 2004 when News Corp, purcha.ed n conlJoHitlg inlerest in DirecTV. The fourth iJlSIBuoe

occurred in 2008 when New. Corp. wid ilS COIlIJ"OUiog interest in DirecTV. For the third and

rounh iruilaDce8, the five network~ owned by New. Corp. thai D.... Israel and Katz llBve pricing

dala fM 1lle Fox New" Fox Spore en Eapanol, FX, National Geogl1lpbic, and Speed. Foreach

iruilllllce Drs, I,rael aDd Katz have pricing <:\alB fur the EQUlIlllI fees charged by the n_orb; in the

yearn both befo~ and ~lier lhe lJam""lion occurred. They attempllO a8seil, the impaci of the

integmtionldisinlegmlion evenl. on network prices. Allhough they de> nOI provide great deIBil.

lhey report thai thev .llempl to coulJ"Ollo iiorne exlenl for gene",llrends in network pricing e>ver

Ihe relev3ll1 time periods aDd SOUle other faclors.

r will DOW make four obiiervatioJlS abom thi. 'lUdy.

Finn. thll iruilaDces involving CuhJevsion and CDX 1lle completely inappropriale to usc for

thi. study. Thh ii because the network. iuvol"edorenalional networks and Cablevi.ion and Cox

both have eXlreIIlely smallsub3<:riber .hare.' nl the IIlllioD3llevel, and, in fael, do no! compere al aU

wilh Ihe maje>r incwnheul cabl" operelol'!!, Comeaatond Time WllJIIer. ThereJi;;>re, the raising

rivals' coslS theory would .ugg~.llh81 \lenkal inlegration ofa national cable uetwork with Cox or
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C"bleviaion would have ab~olutely "" effect on lhe foo.< it would eharge Ie the other major

incumbent rable opemlDrn suclt:l9 Comea.t and TUne W!lrner!!lld ""Duld nJoo have all extremely

modest elYeC! On the fees it wculd chargE the two DBS providers. Althongh D". 15n1el and Katz

do nol report where their pricing data came from, cOIllnumly .v.illlble fee dalR .uch!ll; that

publi6hed by K.agan i~ normally inlerpn:ted n~ being dalR on the evernse ree charged for various

tletworb weighted by the nwnber of~b6cribernfor which each fee is being chBCged. Then:ton:,

the theory itself predicls thaI fee change6 associaled with these two events would likO'1y be too

~mall to delocl. This is becaw.e the va.,1 bulk of~nbscribefllihatthe~enetwor1t:l were oold 10 weJe

~b8'Oribern of lite major Cilble operal<Jfll and the the<Jry predids no change in lhe~e fee•.

Fwtht-nnon:, the theory predicts a n:Jetively mode.t cb!!llge even in lhe feeo charged l<l the two

DBS provideni. A mode.t change lor a m1alJ number ofsubscribf11 eVeniged lDgEther with no

change for most sub.crib"", would likely prodwean averagE effect too small to mea5ttre.

Theretore, il is immedialcly c\~;}[ thaI two of the four in.lance.' thnt Drs. Israel olld Knl:l report

n:~lts for Me completely inappropriate lD l1S~ for their study. Tbi~ leaves Dfll. I~rael and Katz

with two even18 to;> study, lhe integration ofNew. Corp. with DirecTV ill 2004 llnd the suhaequenl

disintegration ofNew~ Corp, with DirecTV in 2008.

My ..e.::ond o;>bservetion relatr!. to tlte validity ofusing the di~integmlio;>n ofNewR Corp.

with DirecTV in 20008. Allhongh Dn;. I~rael MId Katz do no' explicitly .tlic the oollICe of their

pricinj! dalR, they do explicitly state thai the mOst recellt year for wltich they have pricing dalR i.

2009 and tbat their data is annual,'; Tbi~ mCiltlS that Ihey have one yea.- cfdata for

po8l-lranMClion pricing - 2009. Furthermore, it i6 typically the case thaI progmmmers and

MVPD~ 8ign rrmlti-yeart".ontrants. Therefore ir may well bethe ~ll3e that many ~flhe prices paid

29SW l~r(Jel Katz RepOl'llIat para. 82 8Ild 83.
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In 2009 wel"l' determined by contract. signed prior ll> New; COrp.'i spin offofOirecTV. Thj~

leave, Drn. bnoellllld Katz wilb only one aveu! to study _lhe inlcl1Tol!ion ofNew. Corp, wjlb

DirecTV in 2004.

Third, even for lhe one ev""t tbat in principle might be able 10 provide D~eful infonnalion,

Dl1i. lSfatlood Kntz arc llot clear how Ihey d..-al ",jth the is.'iue of long term c(mlrac," thai e~rend

(lVe, die lrall~ll.ctiondate. Given thai Ihey mUlH heve interpreted 2009 da\ll. EIS being post

rraIlSllcl;on oilItIlo be able 10 include News Corp.'. 2008 l<Il" ofOireeTV ill their study, il seem~

likely that lhey inl"'t'reied da\ll in 2005 and laler as being post tnru.acricn dnla tor News Corp.'.

2004 purchase ofOj,......,TV. Once again, to the extent thai prognun tec~ were determined hy

longer tenn conlrncb IMl !iplllllle<llhe t:rl1nI;aclion dale, we would not necesawily exp""l there 10

be mueh ofan immediate impact.

fourth, Bllhough I am confident thai DI'8. [,u-Jel aod :Katz were likely able 10 roDlrol

eff""lively for my geneml lIxlld~ in netwo:>rl price'! over Ihe period, I am mucb less confidenl thaI

they Were able 10 control properly for (ssues .nch a< age or the network, quBlity change. 10 Ihe

network, entry or exit of nomworks that compete wilh Ihe networJuo "ein~ studied, ElIId /WW the

network!; were bandled loge1her. In a study with u llIrge. amounl ofd.1ta, this mllY not be 86

importanl, since one miglll hope that Same ofrandomue". Il'i>ociuled with uncontrolled-for evenl'

may simply avemge onl. However, given th.1 D",. 1",..:1 and Katz actuully have only oue data

poinl thaI appears 10 Ill! a Iea!lOnahle cElIIdidate lor Ihem 10 smdy, their inability 10 properly control

for olher f.oc",'" is m "ltllxmely seriO\l3 is.ue.

4. RI:CIONAL CABLE OVERBUlLDJi;RS

A.'i I described above in SmiDll 11.1, regional cable ovel'buildern 1h.:>.1 compele s.ignificantly
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with Camcasl will experience the...mc general magnitude cl'programrning fee increas~s O!J will

the two DBS pln-iden; and the IWO national lelWj_ Wheu Drs. 16T8al tIIId Katz cakulnno the dollar

value afharm from the reisi"g rival5' cosls rtf"';l, they decide 1.11 only coll8ider the prognunming

fee inore3se~ experienced by Ihe N,o DOS providers and the lwo uarianal lelws. The=~<JlIth~y

give for thi~ decisi<Jo is tlmt, since re[2i"nai cable <Jverbnilder.; ""rve all illsignificalll numbw- "I'

~ubscribenon a lll!lti,mallevel, the harms lilat the li1lI\~".[ion creote8 for regiolllli cable

overbuilden; and their cuslomers:lre insignifican' 00 alllltlOllal level. JO

I have lhree cmnmenlli 10 off",on this. Filll, llhink jI i6 important for the Commission to

recognize the fuclual issue tlml regional cable overouilders and their cu.'tome-J~ will .uffer the

lla1lle magnitude ofcompelilive barm per subscriber from \hi, lnmsaclion fl8 will the two DOS

provider.; IlIId the twO nalional lelcos and their sub~cribers. It is cf7\llinly part of lhe

C<Jmmissiop's manda',e 10 de\;ide how 10 weighl various harms 10 various differenl groups and

regious, bul I think that il would slill be importanl for the COulflLi6sion 10 delenuine 1M per

.ub~cribeJmagnitude of thr. harm for variou~ gronps of ~ub,;criberubefore drtl:nnining whethel" or

MilO ignore aDd (If these harms.

Second, to the eXlenl tllat oue ofthe gool. of Ihe Comminion i. to I06ter the future growth

of oompetilwn, il may be thol the Commi••ioD would detennll1~ thllt competitive hnrm 10

overbuilders migbt be more significllllt lhaD their cWTent market 6hllreS would .ugge61.

Third, the cou,pctilive harm to cable overbuild",. toot compele with Ccmce.tt will al.o

<pill over to 8fTecl cuslDmers ofComc:lst in the regions where it compeles with lhe6e overbnildet\l

10 tile extent the cculpetilion from these overlouilder'l creoles pre~~u"" for COOlC8!lllo lower it. own

priCCll und improve the qunlity of its own ...,rvices.

lOS"" J.mul Katz Reporl JJ, foolnote lOO, page 54.
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III. HORlZONTALHARM

1. INTRODUCTION

In my initial paper, I pre~e"t WI economic modellha' e.plaill~ why 8 "ufficient oonditioll

for collibined CIWlIe<lihip ortwo netw"rko (or bJocu ofnelwmh) 10 ruif.e progmrllrnil1g fees;~ thaI

the tw<l networb be panial 6IIbstill,!es for one llDQo",r in the particular~e 11\9.1. the va]lIe ofone

network to On MVPD i~ lower conditional on a\re:l.dy carrying lh\l other network. I abo argue

tl:wl, since MVPD subscribers likely value lllcn:3:!e8 in variely 01 a decrea6ing rale, Ibis implies !hal

any two ''mUSt have" ""'workS will like!}' have such an cl'fi,e1 on One ,,"olher's' marginal values

and lbus be partial subslitules f",- one another in !he rr"luired ~eru;e. In particular, I argue IMt !he

NBC O&O's and Corneasl RSNs are likely partial ~ubsllrules for I}llr allclher in the par1icular

.,
sense defllled above."

Dm. IBrnel and Kat.: mrllce live diffef"niurgunu,n~10 attempt 10 rebut my horizonlallhcory

ofhal1l'l In !he ne"l section I will begin by reviewing the anderlying ec<;IllOmie model tha Imy

theory ofharm i~ based. on. TIlen I will ""parately eon~ider each of tbe five rLtgurllen[,; raised by

DB. I.rnel and Katz.

2. THE UNDERLYING ECONOMIC MODEL

J 'I also .rgue that NBCU's block "r popular national c.:lble networks can be reasoDabl}'
categorized a, "must have" programming and, to the <:xtent this is lrue, lhen this block of
programming and Comcast's RSNs are also likely partial substitlltes fc< one another in lhe
particular sens¢ dermed above. For pUlpoaes ofdescribing the dis~greemellts between Drs_ Israel
and Katz and myselfmost clearly and ~imply, I will lOcus only on the combillation orthe NBC
O&Os with the Corneas! RSN~. However, all of lhe argument. [make with reSp<:CllO thi6
combination also apply to !he combinalion ofilie NBCU's blocl ofnalional cable neIWOTb with
the C"OIllC.!lt RSNs.
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In my inirial report, I pres<:nlod only a num~,;cal exam~le. To fully discuss S<Jnle of the

arguments prem,tod by Drs. lornel and KalZ, il ",ill be u~eful 10 genenlize Ihe eXllJI1ple by

sub~titulillgparurneterl' for the numerical valu..,..

Suppose l!lal an MVPD ctin QlITjI lwo network.'!. SllPPOse l!lal it would eam a profit ofv

per ~ubscriberifil carried only one o;>flhe networb and would earn an addilional plQfil ofv_ ,; per

:lUbocriber if il al~o carri\ld the second llelwoa wbm:

(11I.1)

J will refer to v as the marginnJ value or [)Ilrrying the /iBt network and v' B as the marginal value

ofcarryiug lhe .>e<:ond network. The pDIametec'; is a mea~re ofsubiticullIbilitybetween Ihe two

network~, with higher value. ofBCQrreiiponding 10 a higher degree of substirutabiluy between lhe

two nelworks. To Ihe extent lllat ~ub~cribe", valne iuerease~ in variety at a de.:n:.asing role, we

wo;>uld generally expeel any two;> netw(>oo to be .ub~litules for One al\Qlber 1(> some e",lenL When

,) ~ 0, we would normally refer to the nelwork! as being "independent"' and wheu,; ~ v we wonld

llClJDlaHy refer to lhe nelwork! oS bdng "perfect ,ubslitules" ror one anolhcr. \\ihru6 j~ belween

these two CXlrcme valnes, we would n"'111ally refer to the networks as being "par1iol sub.tjtnl~s"

fur one anolhec.

To keep the e:.:.ample al simple lIS possible; ~ume that the progrurnmer's COS\ ofproviding

the netwOlK to the MVPD ie zero S<J the joinl gain ifthe MVPD <'3ITies the network is slnlplyequal

to the MVPD'. profll.'l A...ume also lhal the MVPD and programmer have eq,,1l1 bargaining

"II i. eMy 10 see that Ihe exumple described below conlinueo to yield lhe salOe condusion ifwe
lr3~wne IMt there is a coel of deliveriUi Ihe plQgrnmU1ing or if the prograullner earns additjOD~1

ad"eni~ing"",,,,,ne when the MVPD .hDW~ the programming.
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strength in th\< lIe!l.'\< that they choose a pritt" to evenly splil th\< joint profiL "

First suppo'\< that two differeol prognmunen e:lch own one of the two Dlrtwol~ TheiL

.0 long as !he MVPD cam" both ""tworl<~ ill equilibriUDl, when the MVPD negoMte. with eHlIn-

of !he Nit! prognllIlllleJlL ihe maJ&inal profit of adding a network will b\< equal 10 v-Ii per

sub.criber sDd the negotinted fee will therefore be equal 10 halfthi. amount or (v-o}f2. Therefore

ihe total fees paid for boJth networb will be double Ihis amount or

(III.2)

Now ,uppD8e thm the SlIme prognllnmn-ollins boJlh netwooo. In this case !he jDiot profit of

adding boJ!h Detworh i. ""Iu:llto 2v-o. Therefore, sl) lODg 8i the prognullmer sells boJih network'i

bundled tog\<iher a. a .ingle item, \h\< negotiated fee tor lhe bundle will be halfl:hiB amounl Dr

6/2 (III.3)

A compnrison of{JlL2) and (1ll.3) reveal. lhal the programming fun me by 1l/2 becau.e of

combined owneJ'1lhip_ Thi8 8how. thai wrnbined owneJ'1lhip will iUCf'Clllle progmmming t~ 10

the extenl that the two ~tworl<s a", partial submluleS for ODe unother aDd that the increlllie in

progrOltltlliug f«ll will be larger to the extent thai the degree of .ub.titulability betwce:l lhe lW<l

network< grmos larger.

1"hU. a Bingle OWIlf:l" will be able to negoliale higher tolBl fe.,. than WIll two 8epantle

lIft is easy to.ee lhal the uample described belo:>w oominru:. 10 yield the ~amewnclusion if we
~ume that the programmer receives some share IJ of the totIl snrplus whe", IJ is between I} all<J I



owner~ to the u~nt Ihal the l\llo lIelWorb are paltial ~ubslil\lle.. The busic oconOmlC reaSon is

:limply thai, when negoliatiQII'I for each networ"- OCCur separalely, each. ptogrllllUller i. only uble 10

exlrael ""me share of ~le joint profit from adding ~le la.t ne[Work. Ho..'e~er. when llegolintions

OCCur fur a bundle Qfnetworb, tlw pmgtllmmer is able 10 extnlct" .h.1re oflhe join! >Ulplu~ from

adding lhe entire bun.dle. So long as networb wi~liu Ihe bundle are purtial sub.litule~, lhe joint

~1l1p11l3 from adding a bundle of ooth networks will be grealer Ihan twiee !he sIl1plu8 from adding

the laSI network.

Recall Ihat lhe pMticular eX!lll"!Ple I coDliidered in my fi~1 report islhe case whare v = Sl.OO

and ii ~ $.50. Th31 is, the marginal vaJue oflhe flf.t network is eqWlllo SI.OO bill !he marginul

~alue of the !'ttond network in only e<jIlal 10 h:1.lfthis IIJflOUnl, or SjO. In Ilt.i~ case, tolal

prngrummmg fee.; are $.~O UDw,f'epllJ3le ownership and $.75 under combined ownership. Nole

in particular that the Co:.: increase due 10 combined ownel'!lhip in !hi. C8BC is utrerne\y 6ignifieant

•.ven lhough!he two nelworks are fur from being perfect subslitules for one another. Combined

ownership cllIll'e6 progI>lIurn.ing lees 10 ri.e from $.50 10 $.n whieh i. a ~Do..;, in.:rease. Thl"

iliustraleS a very import'lIll poiu1. !hat I will rerum to belpw. NllJlIely, if Ihe parllJfleler 6 is large,

combined ownership of twO networks will resul! in large iucreases in prnwalllming fee~ even if lhe

networks are far from being pnfccl 6ubslitule., To put this lIJIjJ~ler way, il i. NOT necesSllIy f"r

two netwom to be perlcet sub.tirutes or 10.,,,,,,, be close ro being perfect sub. lim Ie;; in ~td.,r fur

combined ownership of Ihe ~twofb m ,ignificnnt\y increase progmmming lees. Combined

OWJ1erJlhip of two netWorks nlay l'Cliult in significant ir:lL:retl.es in prngmmming fee~ .,ven if!he two

uetworks are only panilll substilJ,lles. Comhiued ownership will have a large dollar impacl on

programmiU8 tees 10 Ihe e.lel'll thallhe CIIlT'iage of one netWork ha6 a large dollar impact On Iile


