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SUMMARY
Pelitioners reply to the poinis raised by AT&T, Inc., Honizon Wi-Com, LLC and the WS
Coalition as follows:

The Peiilion for Reconsideralion was (imely becavse the Commission's May 25 Order
was a rule of general applicabilily thal was regnired by the Administrative Procedure Act to be
published in the Federal Regisler bnt was nol.

The granl of 3-year relief to incumbent WCS licensees to meet the build-out obligation
did not in any way relieve them of the separaie and disiinel substanlial service requirement
necessary to warrant renewal. Nol only is this a simple matter ol dislinguishing the two differeni
obligations, but the Commission repealedly pul AT&T and other WCS licensees on nolice thal
they wonld be expected lo meel the normal renewal requirements.

The Court of Appeals hag consistently held that the Commission cannol mnsulale
incimben licensees [rom repewal challenges, thus investing them with a kind ol permanent
property right in their licenses. 'Wlile the Comunission ¢an adept procedures thal farly open
licenses 1o everyone, il cannol elfectively puaraniee a licensc o an incwnbent without giving
other applicants e chance 1o apply.

In the 1596 Acr, Congress lefi undisiurbed the well-eslablished rule that renewal
applications must be subject to competing applications. The facl 1hat Congress changed e law
50 a5 lo permil the eliminalion of comparative broadeasi renewals strongly underscores the fact
thal such renewal challenges reinain available for al) ather exclusive radio serviges.

Distmissal of some competing applications without comparative evalualion is simply an
end-run around Ashbacker. The Comrmussion may [aw(lully apply dispositive and calional public

inlerest comparalive crilena in a summary fashion, bitt il cannot dismiss olherwise qualified



applicants without conrsidering the cainparative mierits af their applications. /TN v. FCCis1in
[ull accord with that principle.

A license renewal may not be granted witloul sane level of service delined by the
Comrmssion as substanbial. The prant of a challenged renewal in the sbsence even inediocre
service would contravens not only 73 years ol precedent but evecy recent objective of the
Commission Lo encourage the fullesl uze of the broadband spectruin that is cmrrenily available.

Grant ol the incumbents’ applicalions would reward exaclly the behavior (hat the Commission

condemns.
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Green Flag Wireless, LLC, CWC License Holding, LLC and James MecColler
{"Pelitioners") hereby submit this Consolidaied Reply io the Oppositions filed by AT&T, Inc.
{"AT&T"), the WCS Coalition, and Honzon Wi-Com, LLC ("Honzon”) in the naptioned
proceeding.

L The Petitlon for Reconslderation was Timely

Honzon lodges a preliminary objection to Petilioners' Reconsideration Petition on
grounds al hmeliness. Horizon's objection relies on the addity that the Commission did not
publish the full 1ext of the Order adopled on May 25, 2010 (FCC 10-856) in the Federnl Regis;ftr
but only those portions of the lext that deall with the Nolice of Proposed Rulemaking part of the
released docwnent. Horizon's conclnsion is that the release issued on May 25 was a licensing
decision thal did nol require publication in the Federal Register. Because il was not published,
the argument goes, ils release date started the ime for filing appropnate petitions, and a
reconsideration petilion wonld therefore have been due uo later than May 24. Unfortunately, 1his
analvsis fails because the Commuission 1lself did not apply the proper procedures.

The Commuission's failure to publish the [ull texl of the May 25 release in the Federal
Register was bolh cunous and inelfective. The omission was curions becanse ane can imagine
perpleaed potential petilioners bemng vusure of whether (o [ile appeals or petitions on May 24,10
they fled on Lhat dale. the Commission conld very well have later published the full text of the
May 25 release in the Fed. Reg.. which would have rendered any appezl fatally premature. {The
Coun of Appeals diamisscs premature appeals as rutlilessly as late appeals.} By taking the odd
course of nol publishing the tull rext al its May 25 release, the Commmussion now is effeclively
obligating prospective litigants in other cases lo [ile appeals 30 days afier the release dale of an

Order rather than awaiting the normal publication in the Federal Register [or lear that the




Commission will fake them oul by never publishing in the Federal Regisier. This will result in
mnch wasied time and effori before the contt on appeals which are premainre bni can simply be
re-filed when the proper notice is duly published in the Federal Register.

But more importantly for present purposes, the Commission was actually obligaled to
pnblish the full tex! of the Order in Lhe Federal Regisier. The May 25 Order look no action on
any applicalion pending beflore lhe Commission; rather, it adopled a policy [or the Wireless
Burean Lo follow in processing the pending applications, No applicaiions have aclually been
dismissed or granied based upon the May 25 Order (other than Green Flag's application [or
Hawari which was dismissed pursuant to Foolnote 272 ol the May 25 Order). There would be no
basis lor any affected applicant (o seek eilher reconsiderelion or appeal ol a Commission aclion
with respecl to any npplication because no actual action on an application has occurred. The

May 25 Order cannol thereflore be deemed a "hcensing" achion.

is lo govern aclion on applications in the fumre, the Adininisiralive Procedure Act would
chararlerize the Order as a “substaniive rule] ] of general applicabilily adopted and authorized by
lew" or a "stelemeul| ] of general policy." 3 U.S.C. Sechion 532{(a)(1 D). The AFPA requires tha
such rules or policies be published in the Federal Regisler tor the guidance of the public. (/)
Anderron v, Butz, 350F. 2d 439 (D.C. Cir. 1977): Appalackian Power Company v, EPA, 560 F.
2d 451 (D.C. Cir. 1977}. When an agency fails to publish such rules — no matter how
denominaled by the agency — the rules are uuenforceable. If the Commission intends 1o apply
the policy which it adopted in the May 25 Order, il must duly publish thet Order in the Federal
Register as required by law. In the meantime, Petiioners' Petilion 15 certainly uot lare; 1f

Because the Order did not act on epplications bul rather announced a rule or policy wiich
anything, it is early.



II. The December 2006 Exiension of Time Did Nol Relieve WCS Incombenis of
Renewal-Related Snbscantial Service Obligations

AT&T arpues that in granting an exiension of lime lo 1nget the substaniial service
requirements of Section 27.14(a), the Commission was implicilly and sub silentio also granting
some sorl ol waiver of the dilferent substantial service requirement necessary for renewal.
Tlhere are a muliimde of reasons why ilis claim is incorreci, not the leasi of which being ihal ihe
Commission expressly declined lo grant the very reliel thai AT&T now says il undersiood 1o be
granted. [n this regard, Petilioners made the following poinls in their Reply Comments in ts

proceading, but they bear repealing here.

1. The December 2006 Order Made Clear Thut the Exienzion Granted Would Have

No Effect on Renewals. The WCS licensecs exphicilly asked for conditional renewal of their

licenses or extension of the leom of their licenses in addition (o reliel fromn the substantial service
obligation of Section 27.14{a), The Commussion expressly considered and denied these
r+.3|:l|u'.=::als.l ("Thns, while we are extending the deadline to meet the constructlion requirements,
we rainind WCS licensees that wish o renew their licenses that they innst tiinely file 2 renewal
application in compliance with the Commuission's rules [or its licenses.") (Foolnote omitled) /4.
at Para. 15. The Coimnission was slressing that the normal renewal rules and procedures would
apply to WCS licensees and tliey were in no way insulated from the risk of competing
applications or of non-renswal besed on not ineeting the build-oul threshold,

2. Hecause the renewal-related substamial service requirement is different from the
build-cul-relaled subsiantial service obligalion, an extension granted for the lalter does not nnply
an exlension of the former. To understand the present sifuation, it is inportanl to distinguish the

[our levels of service which are in issue.

! Consolidated Request of the WCS Coalition for Linited Waiver of Construction Deadline for 132 WCS
Licenses, 21 FCC Bed 14134 (2006). {“Decentber 2006 Order™
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The first service level is that necessary 1o meet the baild-out requirement
of Seclion 27. 14{a). Such service 18 defined as service which 1s "sound,
favorable and subsiantally above a level of inediocre service which jusi
1nighi minimally warrant renewal." See Section 27.14(a) ol the
Commission's mles. For WCS licensees, the Commission laid oul very
clear guidelines and sale harbors 1o establish the service thresholds that
wollld meel this tesl. The Commission relicved the WCS incumbents of
lhe obligalion Lo 1neet this build-oui-relaled level of service for Lhree
Vears.

The second level of substantial service is Lthat necessary to earn a rencwal
expectancy in a comnparative hearing. Section 27.14(b) eslablishes that
level using the same language as thal for the build-oul threshold.
However, 1l appears thal lhe Commuission nilends to take additional factors
inlo aceount beyond mere coverage in weighing the right to a renewal
expectancy. These are laid out in 27.14{¢) ol the rules. In other words,
Ihe Commission set the bar lairly high for an incmnbent who faced a
comparalive chellenge since 1l would have lo pravide service aubstantially
above mediocre lo esm the decisive renewal expectancy, As Petitioners
ponnted out an their onginal Pealion, there 15 nothing novel or harsh about
Ihis — the Court has very consistently reqnired the Commmission fo deinand
some heighlened level of service by an incumbent to menl a renewal

expectancy in the face of a challenge.




¢ Third, implicit in the FCC's longstanding renewal expectancy standard is a
thicd level of substantial service — (he level necessary Lo justily a renewal
in the absence of a comparalive challenge. If there is a level service which
is "sound, favorable and subslanbially above a level of medioere service
which just mighl mimmally warrant renewal,” then there must logically be
a mediocre level of service whicl is enough lo menil a renewal in the
absence ot challenge.

+ Fally, ifthere 1$ a level of service which might minimally warrant
renewal, then there must be a level of service below mediocre which
would pof warranl renewal. We need not split hairs as to liow far below
mediocre a licensee's performance must [all in order Lo jnstily non-
renewal, becauae here there was no pertormance at all. This principle is
fully supporred by the Courl of Appeals: "Insubstantial past performance
shouid preclude renewal of a license." Citizens Cormmunications Center v,
FCC, 447 F. 2d 1201, 1213 (D.C. Cir. 1971).

The key point here is thal the WCS licensees could have met the basic renewal-releted
threshald of snbstantial service {mediocre sarvice) without necessanly meehug the level of
substantial service necessary to satisfy either Lhe build-oul cbligation or a renewal ¢xpeclancy.
That build-out obligation involved providing service Lo a relatively large portion of the licensees'
service areas — Lhe slated safe harbors of 20% of the mobile population ar four links per million
of populalion give an idea of breadih of service 1hal was expected 1o constilule snbslanlial

service. In the December 2006 Order?, the Coimunission relieved the WCS licensees of (he

? Consolidated Request of the WCS Coalitfons for Limited Waiver of Construction Deadline for 132 WCS
Livenyes, 21 FOC Red 14134 (2006).



requirentent to achieve this rather weighty level of service necessary W avoid forfeiture under
Section 27.14(a), bul i expressly did noi relieve them of the obligation to provide the level of
medpcre service that would have jusiified a renewal in the absence of a challenge. The WCS
licensees could safely rely on the fact that they were uot going Lo suffer a [orfeilure if they did
no! achieve the safe harbor levels necessary lo comply with 27.14(2). but they had no reason at
all lo think (hat they had been exempied from providing the [ar lesser level ol service uecessary
to qualify as mediocre. They could, [or example, have provided service to 10%, or maybe even
5% of their mobile populations and rightfuliy claiined that as mediocre service. In short, grant of
the Commission's December 2006 Order was not al all inconsislent wilh an expeclahon ol al
least a mediocre level of service at renewal tine.

3. Il this point required elucidation, the full Commission provided it iu connection
with AT&T’s merger with BellSouth. In its Memorandum Opinion and Ovder' approving the
merger, Lhe Commission considered allegalions that AT&T/BellSouth would warehouse ther
BRS and WCS spectrum. id. al Para. 182, The lull Commission rejecied the chailenpes,
concluding thal its BRS substantial service standards would be sufficient 1o prevent
warehousiug. 1t added: “Since WCS licensees are required 1o demanatrate subsiantial service at
renewal, the paine logic applies 1o WC'S spectrin.” Jd. In the Merger (hder, the Commissian
was well aware thal AT& T had applied for and received a waiver ol the build-oul deadline for its
WCS licensen sitice il iraposed express condilions on the merger parties wilh respect to those
brild-ant requireinents. fd. at Appendix F. Yer the Commission al the sane time reiterated that
WS licensees like AT&T were required to deinonsirate substantial service al ranewal. Clearly,

the Comrnigsion was well aware of what it was doing in both the December 2006 Order and the

PATET fne. and BellSouth Corporaiion, Application for Transfer of Control, 22 FCC Red. 5662 (2007)
(“Aereer Order”).




Merger Order: 1t was exiending the build-oul dale while expressly advising WCS licensees Lhal
their stalus a! renewal remained subjeet to whatever rules normmelly apply Lo renewals and
renewal challenges. AT&T and all other WCS licensees were therefore fully apprised as early as
Mareh, 2007 that the Commission was expecting subsalanlial service (in the renewal sense) to he
demonsirated at renewal time regardless of the waiver granted in the December 2006 Order.

4, Finally, il eny more evidence ol the Comrnussion’s intent in the Deeeinber 2006
order is needed, we liave the clear adticulalion by 1he Chiel ol the Wireless Bureau of the very
principle espoused by Jomt Pelitioners here: “[E]ven in instances wliere the Coinmission Lias
granted waivers or extensions of construclion requirements for periods exlending beyond a
licensee’s initial lerm, Lhe licensee was aubject to renewal requirements miguered by the ite
onginal license expiration date.” [Citing the WCS Order an an exainple of this principle].
Petition for Extension of Terms for 220-222 MHz Band Phase I Nationwide Licenses Held by
Aecess 220 LLC, 22 FCC Red 18508 (WTB, 2007).

Al ol these factors detnonstrale that the WCS licensees could nol reasonably hiave hed
any besis [or beliel thal they had essenlhially either been granted & de facto exlension of thear
license tenns or had been guaranieed a renewal regardless ol (heir compliance wilth goveming
minimel requirements foc license renewal. The Commission repeatedly advised them duai
exaclly the opposile was Lrue —that they were not gnaranteed anything and they would need 1o
comply with normal renewal requirements. There is therelore no unlaimess at all in the
Commission aclually enforcing the verv measures wlich 11 repeatedly advised then il inlended

to enforce.




1l. Compeling Applications Must Be Enlertained

ATA&T and the WCS Coalition arguoe Ikat the Commission 1s nol required to enlertain
competing applications, despite the clear directives of the Courl of Appeals 1o the conmmary. As
we saw in Petilioners’ original Petition, the Comuinission repealedly tned (o end-run the 309(e)
comparative heanng requiremnent by differenl mechanisms, inclnding the simple expedient of nol
accepling competing applications until the incumbent had been adjndged noworthy. In Carlisie
Broudeasting Associates, 59 FCC 2d. B85 (1976), relied on very heavily by the Courl in Mew
Sauth Media Corp. v. FCC, 685 F, 2d 708 (D} Cir. 1982), the Comrrussion expressly found (hat
nol permiliiug challenges o renewal applications “would eppear to create a property niglit in (a)
frequency beyond the contemplation of bath Congress and the courts.” Carfisie at §90. The
MNew Seuth court concurmrad that the Comuniasion could not insulate incumbents from challenge
by the expedient of delaying or simply not accepting challenging applications. Thns, bolh the
Conmission itself and the Conrl have recognized thal 1he Commission cannot creale g vifyal
property right i a license by forestalling renewal challenges; if a renewal application is filed,
thers must be an opportunily Jor a challenger to file loo.

The exceptions cited by AT&T and the WCS Coalition are clearly distinguishahle. In 2
"[irst come, first served” fling situation, everyone has an equal chance 1o apply for the license al
1asue and, of course, 1 two applications are [iled on the same day then ihey are mutually
exclusive, The open [iling procedure guaraniees e fair and eqral opporiunity by ell to file. This
it nal the case where a renewal filing triggers Ihe opening of a window during which challengers
may file. Similarly, in (he Pioneer's Preference situation, the Commission eslablished & two
irack process thal lavored innovutive companies while also ensuring that other spectmun was

available for non-innovative applicants. The Commission lhere specificelly relied an the fact



that there was a sirong public interest imperative to "encourage inmovation and more rapid
delivery of uew services and lechnologies to the public." Estabfishmeni of Procedures to
Provide a Preference to Applicants Proposing Affocations for New Services, 8 FCC Red. 1659
{1993), The Comrmnission was very mindful ol the Court’s observation in the ARINC case, deronautical
Radio, Inc. v. FCC, 928 F.2d 428 (D.C. Cir. 1991}, Ll any exceplions lo the comparative hearing
requirement of 4shbacker must be limited to highly unusual circumsiances.

Al a minimum, we believe any such departure froin the statutorily prescribed and

judicially recognized practice of resolvitg inutually exclusive applications

through comparalive hearings must be premised on some truly compelling

grounds that are special Lo the particular proceeding in whicli the Commissiou

proposes to adopt a cousortium procedure - otherwise, the Commission could

impose a consortium requirement it every Heense proceeding involving multiple

gpplicants, rendering lhe comparative hearing requirement a nullity,
Id, A routine license renewal proceeding — parlicularly onu where the incumbents have a record
of service that is less than mediocre — hardly qualifies. We also note that the Commission's
pioneer's preference rules were never reviewed by (e Courl ol Appeals, so we cannol conclude
lhat even thal procedurs would have passed judicial muster.

In addibon, AT&T obeerves at some length that the Commission may determine whether
the mulually eaclusive epplicalions are bone fide or meel the basic qualificalions necessary o
apply. Wilh Ihis we Liave no quartel, the Commission has elweys been able to require applicants
Ie meel basic qualificalion slandards nccessary Io apply for any livense. Here, ol course, thers is
no question thal Petiboners meel those requirements and are hona fide applicants so the
ebservalion las ne pertinence 1o Pelitioners' epplications.

Finally, AT&T attempts lo distinguish lhe New South case, supra, as "extiaordinary.”
The case was perhaps extraordinary 1o Lhe complexity of the various inter-related proceedings

that led the Commigsian Lo (ry to prevenl new compeliug applications from complicaling matlers

eveu further than they elreudy were. The Court ook serious issne with the fact that the




Commission's procedure lhere — preventing competing applications from being filed while it
figured oul how to handle the incumbent's misconduct — had the effect of permilling the
reprobale licensee (o continue operating for many years beyond the expiration of its license. In
effect. the FCC rewarded the licensee’s niscanduct by permilling il to retain iie license wilhoul
chalienge well beyand the ime when its license should have expired. AT&T [ails Lo see that this
exacl prablen teints its own situalion.

AT&T and the other WCS incuinbents had 10 foll years in which they did absolutely
nothing with their licenses. The Commission rewarded then with an addilional three years lo
meel Lhe build-oul obligationn. Then in the SDARS ]:-n:u:f:nf:i:lir'l‘gr,.'¢ the Commiission effectively
granled them an additional three and one-half years in which 1o build out. The incwnbents will
therefore have 16 % years to do polhing with their licenses. At the same lime, m this proceeding,
the Commssion proposes to disniiss the competing epplications which have already been filed,
not enlertain any other comnpeting applications, and granl the renewal epplications with ne
showing whalsocver that the incumbents provided subslanlial service — or any service at all —
during the previous license lerm. The incumbents have therefore been rewarded lor their
dilatoriness with a "go home free” pass, This procedure constilules precisely 1he evil thal the
New South Courl decned: licensees who have failed to measure up 10 2stablished renewel
standards are actually being insulated from atlack. creabing lhe kind of vested property interesl in

the licenses which Lhe slatulory scheme abhors.

* Amendmoent of Part 27 af the Commission's Rules to Govern the Operation of Wireless Comnmunications
Services in the 2.3 GHz Bund, FCC 10-82, released May 20, 2010,

10




1¥V.  Pertigeuce of the 1996 Act

As we have seen, the D.C. Circuit Court of Appeals has laken the very sirong and
consistent view Lhat the Section 309{e} of the Acl, coupled with the 4sAbacker case and the
repeated injunctions i the Act that licenses are not a propery inlerest’, guarantees a right to
chellenge incumbenl licensees via a comparative heaning. This inlerpretarion of the Act was
applied with unvarying censlancy through 1996 when Cengress, al the behest of the broadcast

industry, modified the law to eliminate comparative hearings for broadceast licensees enly. By

nol modifying Section 309(e) of the Act, Congress deliberately lefl in place for all other
licensees the well seitled principle that comparalive hearings were required i the case of a
reiiewsl challenge.

AT&T would have us believe thal nothing can be deduced from Congress's limited
achion. To the contrary, the easy inference is that Congress underslood, correctly, that the law
ler radio licensees precluded the Commission from forsgoing comparalive hearings on license
renewals. The Commission had several limes thed lo adopt procedures thal weuld eliminate the
need for comparalive hearings for renewal epplicanis, and in every case it was slapped dawut by
the Coun. Citizens Communications Centerv. FCC. 447 F. 2d 1201 {(D.C.Cir. 1971). Axnsing as
ir does from Section 30%e) of Ihe Act, the hearinp obligation applies Lo all radio licensees, not
just broadcasters. Onily by an acl o] Congress — which Congress did enact in 1996 — cenld the
Commiesion slop holding die comparative hearings which the Act otherwise required. Since the
1996 ainendmeutt ro the Act was limited ouly to broadcast licenses, we can only assume that
Congress fully intended for the pre-existing hearing requiremnentl to conlinue 10 apply o all other

categories ol licensee which it did not exempt from the hearing requireinent. Otherwise the

* See Central Florida Emerprises. Inc. v. FCC, 398 . 2d 37, footnoie 4 {D.C. Cir. 1979) for an exlended
reatment of the Acl's prohibntians against entrenchung licensees.
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limitation of the amendment 1o broadeasters only would have been meaningless. See, lor
example, Demarest v. Manspeaker, 498 TS, 184, 188 (1991) {helding thal where a caiepory of
persons was expressly excepted in only one pant ol a starte, that calegory is uol excepted in the
remarnder of Lthe slatule). For the Coimnisgion o now do awey with comparauve hearings thus
(lies in the face of what Congress inusl have mniended by leaving the hearing requirement inlact.

Both AT&T and the WCS Coalitiou poinl te the fact thar the Commission had adopled a
two-step procedure for cellular renewals, a (acl of which Congress inusi be presumed to have
been aware. In that reEa.rd, we note thal (g} the FCC's two-step process was never reviewed by
the Court for compliance with the Ashbacker and 30%(e) requirements. It is not at all certain that
the two-step process would pass judicial musier given the Citizerns Communicafions case. supra.;
and (b) the two-step process establishied for cellular does provide for 1he Aling of compeling
gpplications. 47 C.F.R. 22.935. The Commisston hae 1ot "abandoned comnparalive hearings," as
ATET erroncously declares. This contrasts wilth the procedure propesed by the Commission
here where no compeling applications would be allowed at sll. Accordingly, the cellular rules
offer no guidance at all as 1o whether the rules now proposed etther meet judicyal requiremenis ot
snggest spme Congressional blessing ol the eliminalion of competing applications.
¥, Dismissal of Compeling Applications Does Not Comport With 4shhacker

AT&T and the WCS Coslition rather blithely suggest that because merely (iling an
applicalion creales no vesled rights, the Coimnission 1nay avoid z comnparalive hearing by simply
dismissing Pelitioners’ applications. Pelilioners have already explained in their enginal petition
why Section 27. 321 of the rules offers no comfort 1o the iIncumbents. In the present
cireumslances, that rule could only be used to disiniss fheir applications since they have not

provided the minimal inediocre level of service required o warrant a renewal, More
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iinportantly, the suggeshion that Ashbacker can be evaded by sunply disinissing the unflavored
application and thus elimmalkig the mutual exclusivity is absurd. Thar course wonld be even
more ontrageons than the acrian candemned by the Supreme Courl in Ashbacker; at leasi here
the Commissian preiended thut it was going lo give the non-granied applicalion some
consideralion. Asswning the competing applicant is basically qualified and eligible for the
license being applied for, the applicant actually dees have a "vested right" to be cansidered wilh
the incumbent. That's whal Ashbacker was all aboul.

The WS Coalilion arpues thal, becauae tie Commission may change its application
processing rules in mid-stream, it may simply dismies the Pecilioners' applicatious while
relaining and granbing the incmnbents. As Petilioners siressed in theic original Pelition, the
Commission's flexibility to chiange procedures in mid-stream does not exlend to dismissing some
bul uol ail of the pending applications. There is no case where the Coimnission has ever doug
thal, and obvicuaiy no court has ever blessed a procedure which would seem Io viplate
Askbacker on its face,

Tn this regard, the WCS Coalilion's reliance on Hispanic Information and
Tolecommunications Network, fnc. v. FCC, B65 F. 2d 1289 (D.C. Cir. 1989} ("HITN") 15 sorely
misptaced. There lhe Commission edopted licensing rules which gave a disposiiive prelerence o
local applicants. The Coimnission then evalualed the pending mniually exclnsive applicerions
according to the comnparalive criteria 11 had established, declared the local applicant the winner
based on Ihal evaluation, and dismissed Lhe losing applications. It did not simply dismiss an
entire category of mnlually exclusive applicalions with no comparative evaluation. HITH sinply

stapds for the proposilion that once the Commissian has adopled comparative crilerig, it need nel

13



consider other faclors which it has elready determined (o be non-dispositive in @ meaningless
hearing. Petilioners have no argument with (hal.

A proper analog lo Lhe silualion we have here would be il the Commission decided thal it
was going to give a dispositive comparalive preference lo incumbenis who have done nothing or
virually nothing with their applications, and on thal basis dismiss the mulually exclusive non-
incumbenis. That would accord with the HITH procedure but would alse, of course, be

irrational, arbiirary, capricious, and violalive of some Lhirty years ol FCC and circuit precedent.

The comparative criteria which the Commission establishes and applies (o the mulually exclusive

applicanis must pass (he public inlerest smell teat. The adoplion of a dispositive preference for
local applicanis clearly passed (hat lest in H7TN,; a dispositive prelerence [or incumbents who
have provided no service al all during their len yeer lerm clearly would ner.

On 1he clher hand, Petitioners suggested iu their coimnents in the NPRM in this
preceeding 1hal diversificalion of ownership of broadband licenses should tie a key comparative
factor in evsalualing inutually exclusive WCS applications. No commenter objecied to or
opposed thal suggestuon. Peliliensrs would have no objection e a procedure Jike that apphed n
HITN where ihe Commission simply and quickly evalualed the incumbenls and the challengers
based en who has less exisling spectruns in Ihe particular markel. As proposed by Petitiongrs, an
applicant with less than 25 MH2 of spectrum in 2 given license area would be summanly
preferred over a licensee wilh more than lhal. The spectrum-rich applicant with would be

disimszed and ie other applicabion granted. Since the benefits of increased compelition, new
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entry, promoling small businesses, and promoling innovation are all served by such an evalnative
procedure, it would likely be sustained by the Court under the HfTN precedent.®
¥1l. Renewal Reqnires Some Mediocre Level of Service

The WCS Coalition argues Lhat the Commission can 1nake a public interest finding thal
wauld support renewal of the incuinbenls' applications in the absence of any service whatsoever.
First, this proposition is fotally at odds with the dictate of the Citizens Communicaifons Center
courl, supra, thatl an incumbent must have provided substaniial service {however Lhe
Commission delines il) to juslily 2 renewal. No service does nol do il. The grant of a renewal to
a licensee who has doue zero with its license in 1en years would also be ullerly inconsislent with
75 years of Commission precedent. There is no recorded case in which the Commission has
granled a reuewal to a licensee who has failed to put il license to any use whalsoever, and for
good reason: the Coinmission has consistently placed the highest pricniy on hicensees actually
using their licenses. If they are not being used, the Commission wilhout exception takes the
license away and gives il lo someone else. Aparl from these legal objeclions lo the WCS
Coalition's suggestion, the fact is thal some WCS licensees actually did do something with their
licenses prior to 2007, The hurdles which the WCS Coalition posits as being bars to usage of the
spectruin were obviously not so high that some licensees could not overcome them. Since it is
an ealablished [act that the speetnun was indeed usable duriug the license termn, the incuinbents’
tailure to do so is inexcusable and shonld nol be condoned by a renewal unprecedented in FCC

history,

® To qualify for comparative evaluation on this basis, an incumbent would cbviously have had to have
provided al least mediocre service, as explained in Section II above, Without that il cannot qualify [or
renewal at all.
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VII. The Commission Should Grant Petitioners' Applications Promplly
AT&T and the WCS Coalition complain that their renewal applications have been in

limbo for three long vears. At leaal Iheir applicaiions have been accepled for filing. Having sat
an their licenses for ten years, and having then requested a further three year exlension of lime to
binld eut, the incumbents can hardly complain with a straight face aboul being in limbo. Their
Irack recond of putting this valuable specirum to use is abyvsmal. It is high tiine thal the
Coimnission give Pelitioners an apporiunily lo pul the spectrum lo the new, immediale and
innovalive use which they plan. This is exactly the sort of changing of the guard in he public
interest thal the Communiculions Act and the Courts envisioned by not vesling any penmanenl
nghts (o a license in any licensee. Renewa) inust be camed, the incumbenis have [ailed lo eam
it, and somebody new should therefore be given Ihe chance to do a beller job.

Respecifully submined,

GREEN FLAG WIRELESS, LLC

CWC LICENSE HOLDING, INC.

JAMES MCCOTTER
NTCH-CA, INC.

Dona Id J. Ev

Fletcher, Heald & Hildreth, PLC
1300 North 17™ Street. 11" Floor
Arhingon, VA 22209
T03-812-0400

Seprember 2, 2010 Their Atlorney
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