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SUMMARY

Petitionetll reply to the points raised by AT&T, Inc., Horizon Wi-Com, LLC and the WCS

Coalition as follows:

The Petition for Reconsideration was timely because the Commission's May 25 Order

was a rule of general applicability that was reqnired by the Administrative Procedure Act to be

published in the Federal Register bnt was nol.

The grant of3-year relief to incumbent WCS licensees to meet the build-out obligation

did not in any way relieve them oflhe separate and distinct substantial service requirement

necessary to warrant renewal. Not only is this a simple malter of distinguishing the two different

obligations, but the Commission repeatedly put AT&T and other WCS liceusees on Hotice that

they WOJlld be expected to meet the normal renewal requirements.

The Court of Appeals has cousistently held tbatthe Commission cannot insulate

incumbent hCen5ee~ from renewal challenge$, thus investing them with a kind oJ"perma.llent

propeny right in their license". While the Commis~ion can adopt proceduTUlhat fairly open

licenses 10 everyone, il cannot eJrecll~'ely guarantee a IiceJlsc 10 all iJlcwnbenl wlthoul gl~'lllg

other applicants a chauce to apply.

ln Ihe 1996 Act, Congress left wldisturbed the wei I-established rule that re[Jewal

application5 must be subject to compe1mg applicatioll5. The fact that CO[Jgress c~ged the law

so as 10 permil Ihe eJimin"tioJI of comparallve bro.dn~l renewals st("(mgly underncorc.ll the facl

tbal such renewal challenges remain available for all other e"eluslve radio services.

Dismissal of some competing applica~iollS without ("omparative evaluatio[J IS simply an

end-run around AJhboder. The Corr.mission may lawfully apply dIspositive and rational public

inlerest CDmparalive criteria in. a summary fashion, bm it cantlot dismi&S otherwise q<Jalified



applicants withClut cCln~id~ng the cClnp8lsti\'e merits \If their appliCSli\llls. HIIN v. FCC is in

full accord with that prin.cipk

A liceme renewal m<lY 'ICIt be granted withLlul SLllIIe level Qfservice defined by the

Commission as substanlial. The granl of a challengeJ ,enewal in lMoC absence even mediocre

service would contravene not only 75 years ofpreceJenl bUl every recent objective of the

Commission 10 eru;ourage the fullesl use oflhe broadband SpCClt1JlII that is cUlTently available.

Grant ofthe incumbents' applications would reward exactly the behavior lhal the Commission

condemns.
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Green Flag Wireless, LLC, CWC Liceru;e Holding, LLC and James McCoUer

("Pelilioners") hereby submit this Consolidated Reply to Ihe Opposilioru; filed by AT&T, Iuc.

("AT&T"), the WCS Coalition, and Horizon Wi-Com, LLC ("Horizon") in Ihe naptioned

proceeding.

I. The PedtloR for ReCOR!llderalion Wll!l Timely

Horizon lodges a preliminary objection to Petilionen;' Reconsideration Petition on

grouuds of timeliness. Horizon's objection relies on the oddity that the Commission did not

publi~h the fulllext oIthe Order adopted on May 25, 2010 (FCC 10-86) in the Federal Regi~ter

but only those portions of the lext that deall with the Nolice of Proposed Rulemakiug part of lhe

released document. Horizon's conclnsion is that the release issued on May 25 was a licen~mg

decision lhal did nol require publicalion in Ihe Federal Register. Because il was not published,

the argument goes, its release date started the time for filing appropriale pelitions, and a

reconsideration petilion wonld Iherelore have been due uo later than May 24. Unfol1unately, Ihi~

analysis fails because the Commission il.5elf did nOI apply the proper procedures.

The Commission's failure to publish Ihe full texl oflhc May 25 release in Ihe Federal

Regmer was bolh curious and ineffective. The omission was curions became cne can imagine

perplelled pol,mlial peillioners bemg uusure ofwhelher 10 fik appt:als orpelitions on May 24; if

they filed on Ihat dale. Ihe Commj~sion ronld ~C1)' well have later published the fuillext oflhe

May ::5 rekase in Ihe Fed. Reg. whICh would !IIIve rende<l'd any appeal fatally premature. (The

Coun ofAppeals di3ll1isses premJture appeals as ruthlessly as late appeals.) By laking the odd

coursc of noI publishing Il:e full tellt 01" il.5 May 25 release, the Commission now is effectively

obligating prospochve liliganls in olher Cll8CS 10 [ile appeals 30 days after Ihe release dale ofan

Order rather thall awailing the normal pubhcalion III the Federal Register for fear lhat the
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Commission will fake them out by never publishing in the Federal Register. This will result in

mnch wasted lime 3Ild effort before rhe conTt on appeals which are premarnre bnt can simply be

re-filed when the proper notice is duly published in rhe Federal Register.

But more importantly for present pllIJloses, the Commission was actually obligated to

pnblish the full text of the Order in the Federal Regisler. The May 25 Order look no action on

any application pending before the Commission; l'athel', it adopted a policy for the Wireless

Bureau to follow in processing the pending applications. No applications have actually been

dismissed or granted based upon rhe May 25 Order (other than Green Flag's application [or

Hawaii which was dismissed pursuant to Footnote 272 or the May 25 Order). TIlere would be no

basis [or any affected applicant to seek either recoru;ideralion or appeal ora Commission action

with respect to any npplication because no actual action on an application has occurred. The

May 25 Order cannot therefore be deemed a "licensing" action.

Because the Order did not act on applicatioru; but rather announced a rule or policy which

is to govern action on applications in the fumre, the Administrative Pror.edure Act would

rhararterize the Order as a "substantive rule[] of general applicability adopted and authorized by

law" or a "stakmeut[ 1of general poliry." 5 U.S.C. Sedion 552(a)(I)(D). The APA requires that

surh roles or policies be published in the Feder~J Register lor tile ~idance of tile public (Id)

Andcr.'on v. BUli, 550 F 2d 459 (DC. Cir. 1977): Arpolarh;<)fI Powr~ ('r;m'ra"y v. EPA, 566 F.

2d 451 (D.C. Cir. 1977). WhGll an agency fails to publish such roles - no malter how

dennminated by tile agency - the role;; afe uUGllfon;eable. If tile Commission 1lI1ellds to apply

the pnlicy which it adopted in tile May 25 Order, it must duly publish that Order in the Federal

Register as requned by law. In tile meanlime, PetiliOllen;' Petition IS certainly uot late; If

anything, it is early.
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II. Tbe December 2006 Extension of Time Did Not Relieve WCS Incnmbents of
R1'newal-Relat.ed Snbst.antial Service Obliglltion~

AT&T argues that in granting an eXlension of time to Ineet the substantial service

requirements of Section 27.14(a), the Commission was implicitly and sub si/clllio also granting

some sort of waiver of the different substantial service requirement necesSilry for renewal.

TIler6 are a mullimde ofrea80ns why Ibis daim is incorrecl, not the leasl of which being Ihallhe

Commission expressly declined 10 grant the very reJiefthat AT&T now says it understood to be

granted. In this regard, Petitioners made the following points in their Reply Comments in this

proceeding, but they bear repeating here.

I. The December 2006 Order Made Clear Thut the Exlension Granted Would Have

No Effeet an Renewals. The WCS licensees explicilly asked for conditional renewal oflheir

licenses or extension of the lenn oftheir licenses in addition 10 relief from the substantial service

obligation ofScction 27.14(a). The Commission expressly considered and denied these

requests. j ("Thns, while we are extending the deadline to meet the construction requirements,

we remind WCS licensees that wish to renew their licenses that they mnsttimeJy file a renewal

application in compliance with the Commission's rules for its licenses. "J (Footnote omitted) !d.

at Para. 15. The COlmnission was stressing that the nonnal renewal rules and procedures would

apply to WCS licensees and they were in no way insulated from the risk ofcompeting

applications or of non-renewal based on not meeting the build-oulthreshold.

2. Because the renewal-related substantial service requirement is different from the

build-out-related substllntial service obligation, an extension granted for the laller does not imply

an extension of the fonner. To understand the present situation, it is important to distinguish the

four levels ofservice Which are in issue.

, COII.solidaled RequeJ'1 ofl"e WCS Coalition.ro~ LimirecJ Waiwnq(Conslrl/Cl;on Deadlinejo~132 We<,'
Licenses, 2t FCC IWd 14134 (2006). ("December 2006 Order")

,
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• TIle fimt service level i, that nece,sary to meet the b~lld-out req<JiremerJt

of Section 27. 14(a). S<Jch service is defined as service which IS "S<)\lrJd,

favorable and subsiantially above a level ofmediocre ,ervice whichJusl

mighl minimally warrant renewal." See Section 27.14(a) of ihe

Commission's rules. For WCS licensees, the Commission laid oul very

clear guidelines and safe harbor, to e,tabli,h the service lhresholds that

wonld meel this tesL TIle Commission relicved the WCS incumbents of

the obligation to meet this build-oul-related level of service for three

years.

• The second level of substantial service is that necessary to earn a renewal

expectancy ill a comparative hearing. Section 27.l4(b) establishes that

level using the same language as that for the build-oulthreshold.

However, it appears that the Commission inlends to take addItional helors

into account beyond mere coverage in weighing the right 10 a renewal

expectancy. These are laid out in 27.14(c) of the rules. In olher worns,

the Commission set the bar lairly high lor an incwnbenl who faced a

comparaliv", ,h8Jhmgt: sinre it would have to provide service subslantially

abo'.e medlo,rt: to earn the declsl'.e rerJewal expectancy, As Petitioners

pointed out m their ongin.al Peution, there is nothing novel or harsh about

lhis - lh", Court has very corJswerJ!ly reqnired the Commission to demand

.lome heighlened level of service by an incumbenl to merit a renewal

expectancy in the face of a challenge.
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• Third, implicit in the FCC's longstanding renewal expectallc)' sbmlard is a

(hird level ofsubstantial service - the level necessary to justify a nmewal

in the ahsence ala comparative challenge. If there is a level service which

is "sound, favorable and substantially above a level of mediocre ll£:TVice

which just might minimally warrant renewal," then there mustlo!llcally be

a mediocre level of service which is enough to merit ~ rell~wal in the

absenee of challenge.

• Fiually, ifUlere IS II lewl ofsel"'iice which might minimally warrant

renewal, then there mu~' bt' a lnel ofst'rvice below mediocre which

would /101 warranl renewal. We nwd not split hairs lIS to how far below

mediocre a licensee's performance must fall in order to jnstify non-

renewal, bee~uae here th~e was no per!ormance lit all. This principle is

fully suppnrred by Ihe Court of Appeals: "[.ll~ubstantial past perfonnance

should preclude renewal of a license." CitizcIIs C"mmun;cm;alls Cemer v,

FCC, 447 F. 2d 1201, 1213 (D,C. Cir. 1971),

The key point here is that the WCS licensees could have rnellhe basic renewal-rela!ed

~h,eshotdof snbsmntial service (mediocre service) without necessarily meell\lg the level of

substantial service necessary to satisfy either the build-out obligation or a renewal expectancy.

TII3t build-oul obligation involved providing service to II relatively llll"ge porrion of the licensees'

service areas - the slaled safe harbors of20% ofthe mobile popula~ionor tour links per million

of population give an idea of breadlh (Of ~ervice Ihat ""lIS expected to constitute snbstantial

service. In lhe December 2006 Orderl , the Commis.ion relieved the WCS licensees of the

'Consolidated RequeJ'1 «l!he WCS Coalilian/or [,imild Woi""r 0ICoIIslniction Deadlinelor 132 wes
Licenses, 21 FCC Red )4134 (2006)



requirement to achieve this ralher weIghty level of service neces~ary to avoid forfeiture under

Soxtioll 27, 14(a), bUI i! elpre:'lsly did nOI relieve them oflhe obligation to provide the level of

mediocre wrvice lhat would have jnstified a renewal in the absence of a challenge. The WCS

hcellSe<:8 could safely rely on lhe fact thaI they were uot going to suffer a forfeilure if they did

nol achieve lhe safe harbor levels necessary to comply with 27, 14(3.). but they had no reason al

aUlo think lhalthey had boon exempted from providing lhe far lesser level ofservke uecessary

to qualify as mediocre. They could, for e"ample, have provided service to 10% or maybe even

5% of lheir mobile popuiatioJl8 and righlfully claimed lhal all mediocre sen ice. In short, grlJnt of

the Commission's December 2006 Order was not al all inconsi81ent wilh an expeclaholl ofal

least a mediocre level of service at renewal lime.

3. Hthis point required elucidation, the full Commission provided it iu cOJUloxtion

with AT&T's merger with BellSouth. In its Memoral/dum Opinian and ender' approving Ihe

merger, lhe Commission considered allegalions thaI AT&TlBellSouth would warehou~e Iheir

BRS and WCS spectrum. Id. al Para. 182. The full Commission rejecled the challenges,

conrluding thaI its BRS !Illbstanlial service standards would be sufficienl to prevent

warehousiug. II added: "Since WCS licensee~ are required 10 demonstrate: substlJnlinl savice al

renewal. ~le swne logic applies 10 WCS spoxtrum." /d. In the !.,[e'ge, (hde" the Commission

was well aware lhnl AT&T hnd applied for and received a waiver ofthe build-out deadline (or its

WCS licellses sillce It irnpQsed e"pre~s condilions on rhe merger parties wilh respect to those

build-om reqnirelllenl~. Id at Appendi" F. Yet the Commission allhe swne time reiterated that

WCS licen~ees like AT&T were required to demonslrate subst2ntial service al ranewaL Clearly,

the Cornmi!lSion Was well aware ofwhat it was doing in both the December 2006 Order and the

'.iT&T Inc ,m.J BellSoui" Corpo,alion, Applicalionlor r,am!e, o.rControl, 22 FCC Red. 5662 (2007)
("),k,ge, Ord",'''j.
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Merger Order: It was e... tending tile build-oul date while expressly advising WCS licensees lhal

lheir stalu8 a! renewal remained subjeet to whalever rules normally apply to renewals and

renewal cllalleng~s AT&T and all other WCS licensees were therefore fully apprised as early as

M3.rth, 2007 tllM th~ Commission was expecting subslanlial service (in the renewal.sense) to he

demonslrated at renewal lime regardless of the waiver granled in lhe Decemher 2006 Order.

4, Finally, if eny more evidence "flhe Commis!lon's inlentm the Deeember 2006

order is needed, we have the dear arlicuJalion by lhe Chief (If the Wirdes.. Bureau of lhe very

principle espoused by Joint Pelitioners here: '"[E]ven in in.>tances where lhe Commission has

granted waivers or extensions ofcon>truclion cequ1Temenl~ for periods exlending beyoud a

licensee's initial lerm, lhe licensee was ~ubject to rcn.ewal cequiremenls triggered by the its

original license expiration dale." [Cili~g tile wes OrJu J~ an example of this principle].

P"lilion fe>r &tension ofTerms for 220-222 MHz Band Phase I Nalie>nwide Licenses Held by

Acc"..s 220 UC, 22 FCC Rcd 18508 (WTB, 2007).

All of lhese factors demonstrate that the WCS licensees could nol ree80lIably have hed

any basis for belief thaI they had essen Ii ally eilher been granted II de fllcto eXlension oflhei,

licenSl: lenns or had been guuanteed a renewal regardless of lheir compliance wilh govemin.g

minimlLl requirem~nl6 for license renewal. The Commission repeatedly adVIsed Ihem dtal

exaclly the opposite was true -that lhey were not guaranteed anything and Ihe~· would need 10

comply with uornla! renewal requirements. There is therefore no unlwmess at 3[] in the

Commission aclually enforcing lhe very measure~ which 1l repealedly advised them il intended

to enforce.
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III, Competing Application!! Mun Be EUlert.iued

AT&T and the WCS Coalition ~rgue that the Commission is nol required to rntenaill

competing applicalions, despite the clear directives of the Coun ofAppeals to the COIl!TllI)'. As

we saw in Peti lionl']1;' original Petition, the Commission rl'pealedly tried to end-run the J09(e)

comparative hearing requirement by different mecbanism$, Inclnding: Ihe simple expedient of not

accepting competmg applications wltil the incumbent had been ad.indged nnworthy. In Carlisle

B~orJrJWl>'ljng Associates, 59 FCC 2d. BB5 (1976), relied on very heavily by the Court in New

Soollh Media Corp. "1'. FCC, 685 F. 2d 7(18 (DC Cir. 1982), Ihe Commission expressly found Ihat

not permittiug challenge. to rene...al applications "would appear to Cre<!le a property rigllt in (8)

frequency beyond the cOlltempblion ofOOlh Congress and the couns." CarlisiI' al 890. The

New Soulh coun com'urred that Ihe Commission could not insulate incumbenls from challenge

by the expedjent of delaying or simply not accepting challellging applications. Thns, both the

Commission itself and Ihe Conn have recognized that lin' Commission cannot create a virtual

property rigllt ill a license by forestalling renewal challen.ges; if a renewal application is filed,

Ihere must be an opponunity for a challenger to file too.

The exceptions cited by AT&T and the WCS Coalition are clearly distinguishable. In a

"fin;t come, firEt served" filing situation, everyone has an equal chance to apply for the license al

i8slle IlIld. of COllm" iflwo appli~<ltionijare filed on the same day then (hey are mutually

cxc]usi"e. The open filing procedure guarlllltee~ a fair and eqnal opportunity by 011 to file. This

is nol lite case where a renewal filing triggen; the opt:ning of a window during which challengen;

may file. Simi larly, in lhe Pioneer's Preference situation, lhe Commission established a 1\0'0

lrack proces~ that fa"ored innoYlltive companies ...hile also cnsuring that olher spoclTUln was

available for non-inno~athe applicants. The Commission there specifically relied on lite fact
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lIlal lllere was a slrong public interest imperative to "encourage innovation and more rapid

delivery ofuew services and technologies to lhe public." Estabfishm'!II/ ofProcedures to

Provide a Preference 10 Applican/s Proposillg AHoca/iomfor New Services, 8 FCC Red. 1659

(1993). The Commission w,,-, very mindful of Ihe Court'. ob""rvalion in lhe ARINC ca."", Aeronautical

Radio, Inc. v. FCC, 928 F.2d 428 (D.C. CiT. (991), Ihat any exceptions 10 the comparative hearing

requiremenI ofAshbacur musl be limited to htgllly unllSual etreum;;t:lnces.

Al a minimum, we believe any such departure from lhe st.atutorily prescribed and
judicially recognized pnlctice ofresolvitIg mutually exclusive applications
Ihrough comparalive hearings must be premi8ed on some truly compelling
grounds that are special 10 llle particular proceeding in which the Commissiou
proposes to adopt a cousonium procedure - otherwise, the Commission could
impose a collSortium requirement itI every license proceeding iuvolving multiple
applicants, rendering Ihe compaT1llive hearing requirement a nullity.

Jd, A routine license renewal proceeding - particularly onu where the incumbenls l13ve a record

ofservice lllat is less Ihan mediocre - hardly qualifies. We al.o note thatllle Commission's

pioneer's preference rules were never reviewed by Ihe Court of Appeals, so we cannOI conclude

that eVt"n lhat procedure would have passed judicial muster.

In addillon, AT&T observes at. some length that llle Commission may determine whelller

Ihe mutuaJl;" "","clusr"e appJicalion~ are bona fide or meetlhe basic quali fieSlioM necessary 10

apply Wllh Ihis we Ilave no quarrel, lhe CommissIon has alwa;... been able to require applicanls

10 meel bask qualilinlion slandanls necessary 10 apply lor any huense. Here, of course, there is

no queslion that Peli tiont"rs meet those requlrl::mem~ and are /JOI'UJ fide applicants so lhe

observalion has no pertinence to Pel ilione~' applications.

Finally, AT&T att<lCllpto 10 distinglmh Ihe New South case, supra, as "extIaordinary."

The case was perhaps extraordinary llllrte complexity oflhe various inter-related proceedings

lhat led Ihe Comm'osion 10 Iry to prevelll new compeliug application. from complicating mallers

cveu funllcr Illan Illcy alreudy were The Court wok serious issne willi the fact. that. Ille
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Commission's procedure there - preventing CI:lmpetillg applicalion8 from being flled whil" il

figured out how to handle the inlOumbent's misoonduct - had the effect ofpermilliug the

reprobale liceusee 10 continue oper..ting fur many years beyond the expir..lion ofits license. in

dTecl. the FCC rewarded lhe licensee's miscondllcl bypennitling 1110 retain its license wilhout

chaJlellge well beyond the lime when its license should have expired. AT&T fails 10 see ~18tlhis

exaCI problem taints its own siluation.

A1"&1" and the olher WCS iucumbents had 10 full ye~ m whieh they did absolutely

nOlhing with their licenses. The Commission rewarded lhem with an addihonal three years 10

meellhe build-oul obligatiou, TIlen in the SDARS proceeding/ the Commis~ou effeetively

granted them an addi,ionallhree and one-halfyears in which IU build Ollt. The incwnbents will

therefore have 16 Y, ye~ to do nOlhing wllh Iheir licenses. At the same hme, in this proceeding,

~le Commission proposes 10 dismiss the competing applications which have already beeu filed,

not entertain any olher competing applllOalions, and granl the reuewal E1pplicalions with no

showing whalsoe..er that the incumbents provided subslanlial service ~ or any sel'lice al all-

dunng the previous1icense lerm. TI,e incumbents have therefore been rewarded for their

dilatoriness Wi~l a "go home free" pass, This procedure c,onstitules precisely the e..il thai the

New Soulll Court decried: licensees who ha~e failed to measure up to eSlabllshl'xi reuewll.l

slandards are actull.lly being insulated from atlack, crealin~ lbe kind ofvested property inreresl iu

Ihe licenses which Ihe slatulory scheme abhors.

• Am""d"""nl ofPari 27 ofthe Commission's Rules to Gwern fhe 0p"ymion of WiNless COlnmunicafia",'
Se",;as in ,h,' 2.3 GHz Band, FCC 10_82, released May 20, 2010,

10



IV. Plrrtlueu« oftbe 1996 Ael

A~ we Ilave ~ee[l, the D.C. Circuit Court of Appeals has laken the very slrong and

consiSlem view lll.at the Section 309(e) of the ACl, coupled with lhe Ashbacker case and the

repeated injwlcliollS in the Act tllst licenses are not a property inlereor, guarantees a right to

cllallenge incwnbenllicensees via a comparative hearing. This inlerpretalion of the Act was

applied with unvarying conslancy lhrough 1996 when Congress, allhe behest of tile broadcast

industry, modified the law to eliminate comparative hearings for broadcasllicenooes only. By

nol modifying Section 309(e) of tile AcL Congress deliberately lell in place for all olher

Jicen:;ees the wen settled principle tllat comparative hearings were required in the [.ase of a

renewal challenge.

AT&T would have us believe thai notlling can be deduced from Congress's limited

aclion. To the contrary, the easy inference is lhat Congress underslood, correctly, tllat the law

for radio licensees precluded the Commission from foregoing comparalive hearings on license

renewals. The COmmiS$IOn had several times tried 10 adopt procedures tllal would eliminate lhe

need for comparative hearings for renewal applicants, and in every case it was slapped down b.,·

tile Coun. CiliUM COlfllflunica!ions Crllier v. FCC 447 f. Zd 1201 m.C.Cir. 1971). Arising as

it does from Section 3fJ9{e) of tbe Acl, the heJring obligation applies 10 all radio Jicen:;ees, not

just broadraslers. Only by an acl ofCongres. - whkll COrJgreS$ did eoact in 1996 - conld tile

CommissjoJI Slap holding dle comparative hearings wltich the Act otherwise required. Since the

1996 amendment to the Act was hmited only to brQadcnt licen:;es, we can only asswne that

Congn."S8 futl.,· intended for the p","e~lsting hearing requirement to continue to apply to an olher

clLtegories of license.:: which it did not e~empt from the hearing requirement. Olherwise the

, See Centrlll Florid" En"''7'n.u.s, Illc. \'. FCC, j9~ F. 2d 37, footnole 4 (D.C. Cir. 1979) fur an exlended
uealmem of the Act's prohitntion. llG.in,1 enlrendun8 lioen~ees.
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limitation of the amendmenl III brn~dc~~tem onlr would ltave been meaningless. See, for

example, Demo"',S1 ~. Mall;,p<'abr, 498 U.S. 1M, 188 (1991) (holding lhat where a category of

penon~ Wa!; expressly excepted in onlr one p~n of a ~tarutc, tltat clltegory is uot excepted in the

rem~inderor the statute). For the COlmnission I<l now do Jwar wilh comparative hearing~ thus

flies in the face of what Congress must have intended by leaving (he llcaring requirement intact.

Both AT&T and the WCS COlilitiou point 10 the fact thaI the Commi~sion had adopted a

two-step procedure for cellular renewals, a fact ofwhich Congress musl be presumed to have

been aware. In Ihat regard, we note that (a) the FCC's two-step process was never reviewed by

Ihe Court for compliance with theAshback.t'r and 309(e) requirements. It is not al all certain thai

the two-slep process would pass judicial muster given lhe CilizerlS Comm""icaliorlS case. supra.;

and (b) Ihe two-step process established for cellular does provide for [he filing of rompeling

applications. 47 C.F.R. 22.935. The Commission has not "abandoned comparative hearillgs," as

AT&T erroneously declares. This contrasts with the procedw-e proposed by the Commission

here where no competing applic~tionswould be allowed at all. AJ::COrdiJlgly, the cellular roles

offer no guidance at 11.11 as 10 whether the rules now proposed either meet Judicial requirements or

snggest some Congres~ionalblessing orthe eliminalion of competing Jpplications.

Y. Dismiull.l orCompdiug AppliclitiollS Dae& Not Comport Wjlll .4..d.bacur

AT&T and the WCS Coalition rather blithely suggest that becau$e merely filing an

application creates flO vested rights, the COimnission may avoid a comparative be<lllng by ~imply

dismining Petitionem' applications. Petilioners hllve alrelldy explained in tbeir original petition

why Section 27. J21 of the roles offers no comfort 10 tbe incumbents. In the present

cLfl:um~tan"es, that rule CQuld only be used to dismiss Iheir applications ~ince they have not

pro.. ide.1tlle minimal mediocre level of service required 10 warrant a renewal. More
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importalltly, the suggestion Ihal Asllbadwr can be evaded by simply dismissing the unfavored

applicatiou and lhus eJ imillaling the mntual ex:c1usivi ty is absurd. ThaI course wonld be even

more outrageous Ihan the ll<:tion condemned by the Supreme Court in Ashbacker; at leasl there

the Commission prelended thut it was going to give the non~granled application some

~onsideration. Asswning the competing applicant is basically qualified and eligible for lhe

license being applied for, the applicant actually do;>es have a "vested right" to be considered wilh

the incumbent. That's what &'hbacker was all about.

The WCS Coalition argues that, because ~Ie Commission may change its application

plOcessing rules in mid~stream, it may simply d,smi&.S Ihe Pc,itiom:rs' applicatious while

retaining and granting the iucmnbents'. As Petition.er5 slressed In their original Petition, the

Commission's flexibility to change procedures in mid-slream does not e"tend to dismissing some

bu!uot all of the pendmg appJication.~. There is no case where the Commission has ever doue

that, and obviously no wart has ever blessed a procedure which would seem 10 ~ioJate

Ashbacker on its face.

111 this regard. the WCS Coalition's reliance on Hispanic Infonllarian and

Tl'il'Commul1ictltions Net..'ork. Illc. v. FCC, 865 F. 2d 1289 (D.c. Cir. 1989) ("HiTN") is sorely

misplaced. There the Commission adopted licensing rules which gave a dispositive preference to

local applicants. The COimnission lhr:n e,'alualed the pendiug mntually Hdnsive applications

according to the comparative criteria it had established, declared the local applicant the winner

based on that evaluatiou, aud dismissed the lo.ing applications. It did not simply dismiss an

entire category of mntually exclu6ive applications with no comparative evaluation. HITN simply

stands for the proposition that once the Commission ha~ adopted comparative criteria., it need not

13



~onsider other fiICtors whi~h it has already determined to be non-di~positivein a meaningles~

hearing. PeIitioners have no argument Wilh thaL

A proper analog to the situation we have here would be ifthe Commission decided that it

was going to give a dispositive comparative preference to incumbents who have done nothing or

virtually nothing with their applications, and on that ba~is dismiss the mutually exclusive non­

in~urnbents. That would i1CCOrd with the HITN pro~edure but would also, of course, be

irrational, arbitrary, capricious, and violative ofsome thirty years of FCC a.ud ~ircuit precedent.

The comparative criteria which the Commission establishes and applies to the mutually exclusive

applicants must pass the public interest smell test. The adoption of a dispositive preferen~e for

local applicants clearly passed that test in HITN; a di~positive preference for incumbents who

have provided no servi~e at all during their ten year term clearly would nol.

On Ihe olhu hand, Petitioners suggested iu their COimnents in the NPRM in this

pro~eeding that diversllkation of ownen;hip ofbmadband licenses should lIe a key comparative

factor in evaluating mutually exclusive WCS apph~atiom. No commenter objected [0 or

opposed thai ~ugge~lion. PeljtioMrs would haw no obje~tion 10 a pwcedure like that applied In

HITN where the Commission simpl~' and qUKkl~' evaluated Ihe incumbenta and the rhalletlgers

based (In whCl has leas existing spoxtrum in the parlicular market As proposed by Petitioneo:>i, an

applicilJll wllh less than 2S MHz ofspectrum in J given lirense 3rea woald be summarily

preferred Clver a hcen;;ee with more th:mthat The spertrum-nch applicant with would be

dismia~ed and ~le O~ler application granted. Since the benefits of in~rea~edcompetition, tlew



entry, promoting small busines~es, and promoting innovation are all served by such an evaluative

procedure, it would likely be sustained by the Court under the HfTN precedent6

VI. Renewal Reqnires Some Mediocre Level of Service

The WCS Coalition argues that the Commission can make a public interest finding that

would support renewal ofthe incumbents' E1pplications in the absence ofany service whatsoever.

First, this proposition is totally at odds with the dictate of the Citizens Communications Cenler

court, supra, that an incumbent must have provided sUbstantial service (however the

Commission delines it) to justify a renewal. No service does not do it The grant of a renewal to

a licensee who has doue zero with its license in len years would also be utterly inconsistent with

75 yellrs of Commission precedent. There is no recorded case in which the Commission has

granted II reuewaJ to a licensee who has failed to put its license to IIny use whatsoever, and for

good reason: the Commission hIlS consistently pillced the highe.~t priority on licensee.~ actually

n~ing their licenses. If they are not being used, the Commission without exception take.~ the

license away and give.~ it to someone else. Apart from these legal objections to the WCS

Coalition's suggestion, the met is that some WCS licensees actually did do something with their

licenses prior to 2007. The hurdles which the WCS Coalition posits as being bars to usage of the

spectrum were obviously not so high that some licensees could not overcome them. Since it is

an cstablished fact that the speetrum was indeed usable duriug the license tenn, the incumbents'

failure to do 00 is incxcusable and shonld not be condoned by a renewal wlprecedented in FCC

history.

'To qualify for oomp....tive ev.luation On this basi", an incumbent would obviously have had to have
provided at least mediocre service, as explained in Section II above. Without that it cannot qualify for
renewal lit all.
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VlI. Thf COnlDlinion Should Granl Petltlonel1l' Applications Promplly

AT&T and the WCS Coalhion ~ompl~ill thai Iheir renewal application~ have been in

hmbo for three long years. At leasl Iheir applicallon~ have been accepled for filing. Having sat

on their licenBea for ten years, and having Ihell re'luested a further three year e;o;lension of time to

build out. the incumbents can hardly complain with a straig.ht face about being in limbo. Their

track record ofpulting thi~ valuable speclrum to use is abysmal. It i~ high time thai the

COlmnis~ion give Pelilioners an L1pportunily to put the spectrum 10 the new, immediate and

innovative use which they plan. Thi~ is exactly the SLIrt ofchanging of the guilJd in Ihe public

interest thai the Communiculions Act and the Courts envisioned by not vesling any permanent

rights to a license in any licensee. Renewal mu~1 be cltfTted, Ihe incumbents have raikd to earn

it, and somebody new should therefore be :i'wcn Ihe chance to do a belter job.

Respe,,;lfully submilled,

GREEN FLAG WIRELESS, LLC
CWC LICENSE HOLDING, INC.
JAMES MCCOTIER
NTCH-CA, INC.

Fletcher, Heald & Hildreth, PLC
131lO North 17th Stred IIIh Floor
Arlington, VA 22109
703-812-0400

Sepl~mber 2, 2010
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