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Reply Corument Date: 55 days after publication in ihe Federal Repister

In order to promote innovation, investmeul, competition, and free expreasion, and to prolect and
empower consumzrs, in late 2009 the Commission ssued a Notice of Propesed Rulemaking in the Matter
af Preserving the Open Intermet (NPRM). The NFRM seebs public commenlt on nles thal would codify
the Internet Policy Statement’s [our principles and sirengthen them by prohibiting broadband Internec
access moviders fron) treating lawful (afic in a discriminalory manner. and by requiring providers 1o be
wansparent regarding their nelwork management practices.” The discussian generaled by the
Commigsion's Crpen Inlemnet proceeding appears to have narrowed disagreement on many of the key
elements of the {ramewotk proposed i the ¥PRM: First, that broadband providers should not prevent
users [ron) seading and receiving the lawtul conent of their choice, using the lawful applications and

“services of their choice, and connecting the nonharm$ul devices of their choice o Lhe network, al least o
[ixed or wireline bradhand pletforms.” Second, thal brozdhand providers should be ransparent
regarding (heir network management practices.” Third, that with respect (o the handling of lawFu! traffic,
some form of anti-discrimination protection is appropriate, at leas on fixed or wireline broadband
platforms.* Fourth, that broadband providers must be able to reasonably manage their networks,
including through appropriate and tailored mechanisms that reduce the effects of congestion or address
traffic that is unwanted by users or harmful 1o the necwork.” Fifth, that in light of rapid tachnological and
market change, enforcing high-level rules of the road throngh case-by-care adjudication, informed by

| Preserving the Open Inierner; Broadband Industry Practices, GN Docket No. 09-191, WC Docket No. 07-52.
Nodice of Proposed Rulemaking, 24 FCC Red 130564 (2000) (2pen Inteme: NPRM); tee ol Appropriate
Franework for Broadband Access o the Internet Over Wireline Faciliies ef al, CC Dockel Nos. 02-33, 01-337, 95-
20, SB- 19, GN Dacket No. 00-185, C§ Docke! Na. 0252, Policy Stalement, 20 FOC Rod 14986 (2005) (nfemer
Policy Sratement].

2 See, g, AT&T Commenu at 1-2; Comeast Comnienis at ii; Qwest Reply Commenta al 5; Communications
Workers of Ametica Commenis al 12,

* See, ¢.8., Cablevision Reply Comments at 15; Comeast Reply Comments al ii; Yerizon Reply Comments at 12,
4 See, £.5., Verizon & Gongle, Verizon-Gougle Legislative Framewark Propossl, 21 1, available af
hip:ifeww. google.comigoogleblopwpd v verizau_google legislalive_fanework_proposal _081010.pdf;

Communicatons Warkers of America Cominents a1 14-21.

3 See, &.g.. Free Press Reply Comments ar 1D,




engmeeting experise, is a betler policy approach than proinulgaiing deluiled, prescriprive rules thal may
have consequences thal are difficult to foresee

There are two complex issues, however, (hat menil further inguiry. The firel is the relationship
between open Dilemmel protections and services Lhat ate provided over the same last-mile facilies as
broadband Inlernet access service (coimonly called “manaped™ or “specialized” services). The second is
the application of open Intervel rules to mobile wireless Dilemel access services, wlhch have unique
characterietics relared to technology, associated epplication and device markets, and consumer usage,
The ¥PRM raised boll of hese issues bul addressed them in less detail thau many other issues, and the
Commission’s analveis wounld benefil frawn furiher development of these issues in Lhe racord. We
Lherefore find it appropriate to Forther inquire into (hese areas.

I SPECIALIZED SERVICES’

[n the ¥PRM, the Conumission recopgnized that broadband providers may provide olher services
over the same last-mile facililies used ta provide broadband Internel access service.” These services may
drive ardditional private investment in networks and provide consumers new and valued services.”
However, |here appear to be three general areas of concern about how Lo maintain Lhe investment-
promoling benehis of specialized services while protecting the Internet’s openness:

(1) Bypussing Open Internat Proteerions: Open Dilemet prolections may be weakened if
broadband providers offer specialized services thal are substantally similar to, but do not
technically meet the definiton af, broadband Internet access service, and if consumer
protecions do not apply to such services. A similar concern may arise il spectalized setvices
are intepmated into broadband Intemet access secvice, for example, if a broadband provider
olfters broadband Inle mel access service bundled with a “specialized service” that provides
pricrilized access to a particular website,

(2) Supplanrting the Open Internet: Broadband providers may constrict or fail o continue
expanding (he network capacily allocaled 1o broadband Intemet aca2ss secvice n order ta
provide more capacily for specialized services. If this ocrurs. and particularly if ane or more
specialized services serve as substitnes for the debvery of conienl, applications, and services
over broadband Inlernel access service, the u]i:f:n Inlernet may wilher as an open platform for
cormpetition, innovation, and free expression."

“ $ee, e.z., Public Interest Commenters (PIC} Comments al Appendix B; Center for Democracy and Technology
{COT) Comments al 38,

T The MPRM used the reon “managed or specialized services” (o describe the services that we here call “specialized
strvices,” We avoid the term “managed services” Lo prevent conlusion with services they have long been previded
by communications service providars Lo enterprise costomers, which may inclode managing compuling and
cammunications faciliGes on bebalf of such cuslomers. See, e.g., CDT Comments ut 47; Akamai Reply Commenis
ai | 1; Wikipedia, Manag ed services, hllp:/fen. wikipedia org/wikiManaged_services.

¥ Jpen Intermet NPRM, 24 FCC Red al 13116-17, paras. 14B-53,

®See, o ¢.. Yerizon Comments al. B; Comcasl Comments al 60-61, 64-66; Amenican Cable Ass'n Comments at 17-
18; Clearwire Comments al 13-14; OPASTCO Commants al, 11, 13; PAETEC Commenis at 31; Brizhi House
Commenta ar | 3-14; Covad Comments a1 %-1(; Molorola Commenis al 14-16; Sprinl Nexiel Reply Comments al 2.

1 See, e.g., Netllix Comments al % 11; CDT Comunents at 46-48; Vanage Comments al 27; Google Comments &l
75; Free Press Comments a5 L11; Dish Netwark Reply Comments ac 12 XO Communications Reply Comments al
20-21.

I oo, .k, CDT Comuments at 16-9%, Independent Film & Television Allianee (IFTA} Comments al 18-19; Google
Comuments al 76; Sony Elec mowes Keply Comments al 6-7.
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(3) Anti-competitive Conduct: Broadband providers may have the abiiity and incenlive 10 engage
in anti-cownpetifive conduct with respect to specialized services, particularly if they are
vertically iutegrated providers of content. applications, or services; or if they enter mto
business arrangements with third-party content, application, or service providers concerning
specialized service offerings. Such discrimina1ory conduct could harm competition among,
and private investment in, content, applicalion, and service providers.”

Theee concerns, panticularly the second and thied, may be exacerbaled by worries that due to limited
choice among brozdband Intetnet access service providers, conswners may nol be able 1o effectively
exercise Ileir preferences for broadband Interiiel access service (or conlent, ap?licmions. ar bEIvICEs
available through broadband Luternel access service) over specialized servives.'”

Tlere appear to be at least six general policy approaches to addressing lhese concerns while
promating privale invesiment and encouramng Lhe development and deployment of new services thu
bewe it consumers. These approaches could be employed elone or W combination:

(A) Definitional Clarity: Deline broadband Intemet eccess service clearly and perhaps broadiy,
and apply open Intemnet rules to all forms of broadband lutenuer access service.” Specialized
services would be those services wilh a different scope or purpose than broadband Internet
access service (4.e., wlnch do nol meer the definition of brozdband Iuiemet access service),
and would nol be subject to the rules applicable 1o broadband Interuet access service. Bul
such services could be addressed through one or more of the below policy approaches, or,
altematively, the Commission could address (e policy implicalions of such services if and
whel such services are further developed in the market.”

(B Truth in Advertising: Prohibit broadband providers [rom marketing specialized sefvices as
bmadband Internel accass service or a8 a substitue for snch service, and require providers Lo
offer broadband Intervec accens service as @ ¢tand-alone service, separate from specialized
services, in addilion to any bundled ofTerings.'

(C) Disclosure. Require proyiders to disclose information sufficient 10 enahle consuners, third
parties, and the Commission to evalugle and report on specialized services, meluding their
effects on the capacity of and the markers for broadband Inlemet access service and Inleroet-
based comenl, applications, and services.”” The Comunisaion or Congress could then lake
aclion if necessary.

12 See, £. 3., Hetlix Conruments a1 9; Snfware & Inlarmauan [ndostry Ass'n al 6, 8; Yonage Comoents at 37-28;
Dish Nevwark Beply Commenix a1 12.

" Sce gemerally Frea Press Comments al 14; Vonage Comments 2t 7-8; Open Internet Coalitian Comments ar 71-72.
¥ Ser, r.g.. Worage Comments at 27; CDT Comments a1 49-50; Newlix Comments at 10: Google Comments at 75-
70, Inl’] Docnmeniary Ass'n, et al. Reply Commenis al 16; Qwesl Repy Comunents at 33-24; Sprint Nextel Reply
Comments al 16-18.

15 gee, e.5.. PAETEC Compierts al 31; Google Comments at 76-77; PIC Corpments aL 32; Free Press Comments al
110-11; NTCA Comments &l 11: Akumai Reply Comments at 11; CCTA Reply Comments at 19-20; Disl Network
Reply Commenis at 14; Open Inlernet Caalivon Reply Comments at 27-28.

1% See, e.g., IFTA Comments al 21; FIC Commenis al 35: CCTA Reply Comments al 20.

"7 See, e.g.. PIC Comments at 35, CDT Comments 3t 47, 31; CCTA Reply Comments at 21-22; Int'] Documentary
Ase'n, et al. Reply Comments at 16-17,



(D} Non-exclusivity iv Speciaiized Servives: Require that any comumercial arrangements with a
vertically-integrated affiliate or a third panty Yor the affering of specialized services be
offered on the same terms Lo other thind panies.’

(E) Limit Speciatized Service Offerings: Allow broadband providers o offer only a limited set of
new speclalized services, with hunciionality thal cannot be provided via broadband Intermnet
access service, such as a telemedicine application Lhat requires enluuced qualicy of service."

(F} Cuaranteed Capaciiy for Broadband Internet Access Service: Require broadbad providers
Lo cowtinue praviding or expanding network capacity ellocated o broadband [nlemet access
service, regardless af any specialized services they choose 10 offer. Relaledly, prohibit
specialized secviced fram inhibiting the perfonpeuce of broadband loterner access services at
any given ime, including during periods of peak usage.™

We peck commeni on earh of these concerns and sugpesied policy responses, a5 well as any othar
concemns or pelicies regarding specialized services that the Comunission should contider. Which policies
will best protect the open Internes and maintain incentives for private invesunent and deploymenl of
innovative services Lhat benefit consumers? In addition, we seek comment on whether specialized
services provided over uiobile wireless plaiformu raise unique issues.

Il APPLICATION OF OPEN INTERNET PRINCIPLES TO MOBILE WIRELESS
PLATFORMS

The NPRM seeks commenl on “how, Iv whet exient, and when™ apenness principles should apply
o mobile wuele.ss platforms, with a pamtzular emphesiy on furthering innovation, private investment,
compertition,’' and freedom of expression.”? In light of developnents since (he jssuance of the NPRM, it
i3 now epproprizre o updale Lhe record on vertain guesiiona relalad 16 the application of openness
prnciples Lo wireless. Mobile broadband providers such as AT&T Mobitity and Leap Wireless (Crickt)
have mceull}' introduced pricing plans thal charge different prices based on the amount of dala a cuswomer

" The emergence of these new business models may reduce mobile broadband providers' incentives
w Emplo)r more restriclive network mawsgement praclices that could run afoul of open Mitemet
principles.” Additionally, Verizon and Google issued a proposal for open Inrernet legislation that would
exclude wireless, excepl for proposed transparency requirements.

@ See, ¢ 2., ¥Yomope Comments 2t 28-29; [FTA Comments ar 18; CCIA Reply Comments al 21.
¥ See, e.g., Insomie for Policy Integriry Reply Comments al. 12-13, 17,

¥ See, e.p., IFTA Comments at 19-20;, PIC Comments al 33-35; CDT Comments at 50; CDT Reply Commenis nl
3740 Sofware & Informaiion Industry Asy'n Comments at B-9.

¥ Open [nrernet NPRM, 24 FOC Red al 13068, para. 13, 1311718, para. 154,
B rd a1 13095, paras. 75-78, 13102, para. 95,

P See AT&T, AT&T Announces New Lower-Priced Wireless Daa Plans 1o Make Mobile Internet More Affordable
m Mare Pegple, hilp'ifvww alt.com/gen/press-room? pid=d B00& cdvn=ne we S newsatlicleid=30854 (June 2, 2010);
Leap Wireless, Cricket Launches Industrny-Pirst All-Tnclusive Mobile Braqdhand Service Plans, Press Release,

hup:/#phy corpornle-ir.netphoenix. zhiml 7e=12 1 7228 p=irc]- news Arlizle &£[D= 1455833 &highlight= { August 3
20140).

M Xee, e.¢.. Leap Wireless and Cricket Communicatioos Reply Comments at 11 {“carriers that charge overage fees
n cuslomers exceeding a cerlain usape level may nol need 1o employ such {fechmiques” gs limiting thronghpuot speeds
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A Transparency

We seck commen! on whal disclogsure requirements are appropnale o ensurs thal consuminers and
content, applicaiion, service, and device providers can make inforined cholces regarding use of mobile
broadband networks. Whal information should be disclosed about deviae and applicalion requirements
aud cn:ﬁniﬁcaliun processes? Are there any exisling models tha could pravide guidance for shaping such
rules?

B. Devices

We scek further conmment on the ability of new technologies aud business models o facilitale
nou-harmfal altachre ot of third-party devices (o inobile wareless networks. Can adhereace (o industry
standards for mobile wireless networks ensure non-harmful technical interoperability berwesn mabile
broadband devices and networks? Will deployment of next-generalion technologies (e.g., LTE) further
facilitate interoperability? To the extent that cownpliance with wchnical siandards needs to be valideted
throngh laborarory testing, could such testing be canducied through independent autharizel 123t centers?”
Were the Commission Lo require mobile provilers Lo allow any non-harmful device to connect 1o their
network, subject Lo reasanable nelwork management, how would mobile broadband provider conduet
have 1o change, if al all, in light of existing device certification programs?

Ag noled above, some mobile providers have imraduced usage-based dala pricing. To what
extent do these bosiness models mitzgale concems abont congestion of scarce nexrwork capacity by third-
parry devices?

C. Applications

We seek comument oo how best Lo maxiraize consumer choice, innovalion, and freedom of
expression o the inobile application space, while ensuring conlinued privatr invesment and competition
in mobile wirzless broadband services. To what extent should mobile wireless providers be permirted Lo
prevent or reatct the distribution ar nse of types of applications thar mey mtenslvely use nerwork
capacity, or Lhat cause other network manapement challenges? Is the use of reasonable network
management sulficient, by ilself or ju combinalion with nsage-based pricing, (o address such concems?
Should mobile wireless provide rs have less discretion with respest Lo applicat:ans thar comnpele with
services the provider offers? How should Lhe ability of developers to load sofiware applicalions onlo
devices for development of prororyping purpases be pralected?

We also seek comroent on Lie extant to which cercain application distribution models—such as a
mobile broadband Internel access service provider acling 25 both a network operator and an app store
provider/curalor—rmay allect consumer choice. If providers were ta be prohibited from: denying or
restricling access 10 applications in their capacity as network providers, should they nevertheless have
diseretion regarding what apps are included in app stores that they operate? Are there safe-harbor crileria
thal, if met by a provider, would ameliorale polential concems? For example, if a provider's custamer

for cosmmern that are heavy handwidih users), AT&T Reply Comments at 94 (“To be swre, providers can—and
some will—begin m address congestion challe ages, in part, hy adopling usage-sensilive data plar=.".

M See Tom Tauke, Yerizon & Alan Davidson, Google, Joint Policy Proposal for an Gpen Inlemer,
lwip:#/policyblog verizon.comPlogPosi T4 ainPolicyProposal loranOpenlnierneLaspx (Acg. 3, 2010}

? For instance, the Commidaion adopled ransparency requirements [ar licensees in the 700 MHz Upper C Block.
Service Rules for the 698-746. 747-762 and 177202 MH: Bands of gl , WT Dockel 06-150, Seeond Report and
Omder, 22 FCC Red 1528%, 15300 (2007

U See generally New America Foundation Commenls al 29-3[, 34; Yerizon Reply Comments al 36.
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had a choice of several app store providers 1hal offersd applications thal could te downloaded onlo the
customer’s mabile device, woald that adequately mutigate concerns abont potentially anii-compelilive or
anti-consumer effects of a provider excluding applications from its own app store?

Finally, we seek comment on how dilferencee beiween web-based and native applications should
inform our analysis. Sheuld a mobile provider bave more discretion (o restrict consumers” downloading
andfor uee of nalive apphications than they should with respect 1o web-based applicarions?

W

The N¥PRM i llis proceeding incIndad an Initial Repulatory Flexibilily Analysis (IRFA) pursuant
o 5 U.S.C. § 603, exploring the polential impact of the Commis«ion’s proposal on small entities.™ The
maliers discnssed in this notice do not modify in any way the JRFA we previously issued. However, we
received coinments concerning the TREA with regard 1o maiers discussed in this Public Notice.™ Parties
thal filed comments on the [RFA, and anyone else, are invited 1a file commenis on the IRFA in light of
this addilional notice.

wokoke

Intereswed parties may [ile comments god reply comments on or before the dates indicaled on the
first page ol this docnment. When filing commenis, please reference GN Docket No., 09.191 and WC
Dockel No.07-52.

Comnenis may be filed using the Coiamizsion’s Electronic Commenlt Filing Systewn (ECFS} or
by filing paper copies”” Comments filed through the ECFS can be sent as an electronic file via the
Invernet o bapiwww.fec.govicgblecs/. Generally, only one capy of an eleciromric submission crmust be
filed. If mulliple docker or rulemaking numbers appear in the capiion of the procesding, conwmenters
st transmit ong elecironic copy of the comments to each docket er rulemaking number referenced in
(he caption. In cownpleting Lhe Tansmidtal screen, coinmenters should mclude their full name, U.S. Posla}
Service mailing address, and the applicable docket or mlemaking nuinbers. Parties may also submil an
elecironic comment by Inlermet e-mail. To get filing instractions for e-mai) commenls, commenters
should send un e-mail o ecls@fcc.goy, and should include the following words in the body of the
message, “get form.” A sample form and directions will be sent in reply. Parties who choose to file by
paper musl file an odginal and four copiey of each hling. If more (ian one docket or mlemaking number
appears in Lhe caption of this proceeding, commenters must submit (wo additional copies for each
additional docket or rulemaking nnmbet.

Filings can be sent by hand ar messenger delivery, by commercisl overnight couner, or by first-
class ar overnight U5, Poslel Service mail (although we continue wo experence delays in receiving .5,
Postnl Service mail), Prrijes are sirongly encouraged o file commants electronically using the
Commizeion’s ECFS. All hilings must be addressed (o the Conmmnission’ s Secretary, Office of the
Secretery, Fedaral Communicaiions Commiszsicn, 443 12th Sireel, 8.W., Woshington, D.C, 20554,

§ Efecuve December 28, 2009, ali hand-delivered or messenger-delivered paper filings for
Ihe Corunission’s Secrelary sms! be delivered 1o FCC Headquareers ar 445 12% SL., SW,
Rooin TW-A315, Washingion, DC 20554, All hand deliveries st be held logether wich

™ Open Internet NPRM, 24 FCC Rod a1 13136-52, App. C.
 See, e.g., American Cable Ass'n Inilial Repulalory Flexibility Analysis; NTCA Comments at 12-13.

¥ See Electronic Fifing of Documents in Rulemaking Proceedings, GC Docket No., 97-113, Repan and Onder, 13
FCC Red 11322 (1598).




rubber bands or fasteners. Any cuiveloped rmust be disposed of befare entering the
building. The filing hours at this locatian are 8:00 a.n. 1o 7.00 puin.

§ Commercial overnight maul {other than U.S. Pastal Service Express Mail and Prority
Mail) must be seul o 9300 Eaee Hamptan Drive, Capitol Heighis, MDD 707473

¥ U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12*
Streel, SW, Wasliugron DC 20554,

Parties shall also serve gne copy with the Commission's copy couwracwor, Baat Capy and Priating,
[oc. {BCPI), Poctals TL 445 120 Sireet, 5.W_, Boom CY-B402, Washingon, D.C. 20554, (202) 483-5304,
or via e-nail lo fec@bepiweb.com,

Decurgents in GN Dockel Np, 0%-1%] and WC Dockel No. 07-32 will be available [or public
insfa:l.iun and copying during business hours al he FOC Relerence Information Center, Ponals 11, 445
127 51 5. W., Koo CY-A237. Washingion, DC 20554, The documenis may nlao be purchased from
BCPL lelephone (202) 88-3300), facsimile {20X) 438-5563, TTY (202) 488-5562, ¢-inail
fec@bepiweb.com.

To reques! malerals in accessible formals for people with disabilities {Braille, large print,
elecronic files, avdic formal}, send an e-mail w lee504 @ Feesov of eall the Consomer & Governmental
Alfairs Bureau sl 202-418-0530 (voice)}. 202-918-0432 {ny).

Thix mater shall be trealed as a “permit-bur-disclose™ proceeding in accordance with the er parte
rules.” Persons making oral ex perie presenrations are reminded at memoranda summarizing the
presentalions most cottain nummeries of the sub$tance of the presentabious and uot merely a listing of the
subjects discussed. More than e one- or two-senlence descriplion of the views and argupents presenled
generally is requirad.? Other requireents pertaining 1o oral and written presenialions are set forth in
seclion 1.1206(b} of the rules.”?

For further infonnelion. contacy William Xehoe, (202) 418-7122, o1 John Spencer, (202) 418- '
2487,

FOC-

W47 CER. § 11200 et seq.
" See 47 CER. § 1.1206(b)(2).
¥ 47 CER. & L. 1206(b).




