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)
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Section §9.3{(eX 11} of the Commission’s 3 ajl Rooi
Bules 3 FCC M
)
ORDER
Adopted: September 1, 2010 Released: September 1, 2010
By the Chief, Wireline Comipetilion Bureau:
L INTRODUCTION
1. In this order, we deny a joint request from Accipiter Communications (Accipiter) and

Qwest Corporation ((Jwest} (collectively, the Petitioners) for 2 waiver r:rf the study area boundary [reeze
codified in the Appendix-Glossary of Part 36 of the Commission’s rules.! The Petitioners requested a
weaiver thal would permit Crwest Lo remove a terrilory from its Arizona study ares and permit Accipiler 10
add that territory o ils existing Arizona study area.” We find thal the Petitioners have not demonatrated
that a waiver of the Commission's rules would serve the public interest.

IL STUDY AREA WAIVER
A BACKGROUND

r Study Area. A study area is a geograpliic segment of an incumbent local exchange
carrier’s (LEC) telephone operations. The Commission [roze al] study area boundaries eflective

I See 47 C.F.R. Part 36 App.; Accipiler Communicalions, Ine., and Qwest Corporation, Joint Petilion for Waiver of
tha Definition ol “Study Area” of the Appendix-Glossary of Pan 36 of the Connnission’s Rules, CC Dockel No. 96-
43 (filed June 20, 20067 (Pelition).

? Petition ot . Accipiter alse requested a waiver, il necessary, of seclion 69.2{2){11) ol the Commission’s rules lo
conlinue Lo allow it b use the Mational Excliange Carrier Association (NECA) 89 ils tarifT pool administrator. See
Petilion al 6; 47 C.FR. § 69.3(e){11), See infra para. 13,
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November 15, 1984, The Comunission ook this action lo prevent incumbent LECs from eslablishing
separate study areas made up only of high-cost exchanpes to muximize their receipt of high-cost universal
service support. A carrier invst therefore apply 1o the Commission for a waiver of the study ares
boundary free ze if it wishes Lo Irsnsfer oc acquire additional exchanges *

3 Universal Service Support. Section 54.03(b) of the Commission’s rules provides that a
carrier acquiting exclieuges from an wnaffiliered camier shall receive the same per-line levels of high-cost
universal service support tor which the acquired exchanges were eligible prior Lo their transter.” This rule
i= meant to discovrage a carrier [rom acquiring an exchanpe as a way Lo increase its share ol high-cost
universal service supporr.

4, The Petition for Praiver. Accipiter and Qwest [iled a joint petition for a walver of the
study area boundary fresze on June 20, 2006.7 Cn July 10, 2006, the Wireline Competition Bureau
(Burean) released a public notice seeking comment an (he Petition.” The requested waiver, if approved,
would perinit Accipiter to include the portion of Ihe Vistancia development in norliwest Maricopa
County in it Arizona study area, aud would allow OQwest to remove the same territory frow ity Arizona
study area.” The Pelitioners argue that grant of the waiver is in Lie public interest.'® The Petitioners state

* See MTS and WATS Market Structire, Amendment of Part 67 of the Commission s Rules and Estubdishiment of a
Joint Board, UC Dockel Mos. 78-72, 80-286, Decision end Qrder, 50 Ped. Bep. 939 (1585 (Parr 67 Order). See
also 47 C.F.R. Pan 36, App.

* Parr 67 Ovder at para, 1.

Y47 CF R § 54.305(b). This rule applies w high-cost loop rupport (HCLS) and local swilching support (LS5). A
carrier's scquired exchanges may receive addilional support pursuanr w (ke Commissien’s “satery valve”
mechanism. See 47 CF.R. § 54.305(d~{). A carrier acqniring exchanges also may be eligible o receive inlersmee
cormmon line sapport (ICLS), which is not subject to the limitations set [orth in seotion 34.305(0). See 47 CER &
54,902

® See Federai-State Joimt Board on Universal Fervice, CC Dockel Mo 96-45, Reporr and Crder, 12 FCC Red 8776,
8942-43, para. 308 [19%7) (subsequent history omitied).

" Qyweal is an ineumbent LEC and has approximalely 1,421,000 access lines m oue sindy area in the siare of Arizooa.
Accipiter ia wn incumbent LEC and has approximalely 289 accexs linex in one study aren In Arizans. See Unjversal
Service Administrative Comipany, Federal Universal Service Support Mechanism, Fund Size Projeciion [or (e
Fourth Quarter 2010, Tables HC12 amd HCOS {(Aug, 2, 20101

¥ See Wireline Competition Burean Seeks Commynt on ihe Petition of Accipiter Communications, fnc., and (west
Corparation (o Waive the Study Area Boundary Freeze, a8 Codffied in Part 36, CC Docker No_ 9545, Public
Notice, 21 FCC Red TB14 (Witeline Comp. Bur. 2006). ATLT filed comments opposing the Petitioners’ request for
a study area waiver because it “would perpetuate the flaws in the existing high-cost support framework but also
explail thewn Lo obtein “rural® high-cost sepport (o $erve customers 0 an area that is anything bot 'rural.'™ AT&T
also srares that anether provider, Cox Commuanications, is already providing service to Vistancia without receiving
universal service supporl. See Comments af ATET, Inc., CC Docket No. 96-45 (filed July 24, 2006) at 1,4, In
Teply lo AT&T '3 commenls, the Pelilioners argue that AT&ET s objottions o the Patition reflect ATET s views on
e Commission's high-cost support rules in genesal, and have no relevance Lo the Petition filed pursnant to (he
exisling rules and Commission precedent. See Reply Comments of Joint Petitioners Accipiter Communications, Inc.
aund Qwest, CC Docket Ho, 96-45 (iiled Tuly 31, 2006) a1 2.

® See Pelition al [. Specifivally, the area subject o this Irnsaction consists of all of Sections 25, 24, and 33,
Taownship 3 Horth, Range 1 West, and Section 30, Towuship 5 Morth, Renge 1 East, of the Gila and Sall River Base
and Meridian, Maricopa County, Arizana. See Petiljon ai 3, note 5

" See Pelition ar 6. See afso infra para. 10,
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(hat the Arizena Corporation Commission (Arizona Commission) issued an order approving the ransfer
of the subject area as requested in the Petition."

5. Accipiler currently receives, for its existing 289 lines, Elpnprr;:mr.imﬁtmljpr $5.5 million or $12,111
per line annually (or $! 009 per line monthly) in high-cost universal service suppor, which is among the
highes in the nation.'? According to Accipiter’s own eslimares of how murch additional support it would
receive it we granied the requested study area waiver, each additional line within the affected area could
receive as much as 5838 annually in universal service high-cost support.™

6. Standard for Waiver. Generally, the Commission may waive its rules tor good canse
shown. The Commission may exercise its discretion to waive a rule where the particular facls make
stri¢e compliance inconsistent with the public interest.”’ In addition, the Commission miay take into
arcount cc}m]demtmns of hardship, equity, or mere elfeclive implemenretion of overall policy on an
individual basis." Waiver of the Commission’s rules is terefore appropriale only if special
circumstanves warrant a devialion from the general rule, and such deviation will serve the public interest.
In evaluating petitions seeking a waiver of the role freezing study area boundaries, the Commission
applies a three-part standard: (1} the change in study area boundaries must not adversely affecr the
untiversal service [und; {2} the state commission having regulatory authority over the translerrsd
exchanges does not object Lo the transfer; and (3) the transfer must be in the public interest.” In
evalualing whether a study area boundary change will have an adverse impact on the universal service
fund, the Commission anzlyzss whether a study area waiver will result in an annual aggregate shifl in an
amount equal to or greater than one percent of high-cost support in the most recent calendar year."

B. Discnssion

7. We find that good canse does nol exist to waive the study area houndary freeze to permit
Orwesl Lo alter the boundaries of iis existing Arizona study area by removing the terrilory described

! $ae Peticion at 2-3; Application of Accipiter Communications, fac. to Exiend fis Certificate of Convenience and
Necessity in Maricopa County, Docket No. T-02847A-02-0641, Opinion and Order, Arizona Corporation
Commitsion (Feb. 15, 2005) (Arizona Order). Furthet, the Perilioners provided a lemer fom the Arizona
Commigsion indicating its sepport for the requesied study area waiver. Se¢ Lemer from Ernest G. Johnzon, Arizone
Corpomtion Commission, (o Marlene H. Dorich, Secrewary, Federal Communication Commission, CC Daocket No.
05-45 (Hled March 5, 2007) (anaching Arizona Crder).

¥ See Universal Service Administrative Company, Federal Universal Service Suppert Mechaniam, Fund Size
Prajection [or the Firsl Cuarter 2010, Table HCO1 (Aug. 2, 2010).

13 Sze Lamer fom David Cosson, Counsel for Accipter, to Marlens H. Dortch, Secretary, Federal Coinmunicarions
Commission, CC Docket Mo, 96-45 ([iled Dec. |7, 2007) (Accipiler December 17 Ex Farte Letiar).

W See 47 CER 6 1.3,
¥ Soe Northeast Celfular Telgphone Co. v. FOC, 89T F.2d 1164, L 166 (D.C. Cir. 1990% (Norrheast Cettular).

18 See WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972); Northeas!
Cellutar, 897 F2d al 1166.

" See, e, US WEST Compiunications, Inc., and Eagle Telecommunications, fac., Joint Petition for Waiver of the
Deftnition of “Stwdy Area” Cordained in Part 36, Appendiv-Glossary of the Commission's Rules, AAD 94-27,
Memorandwin Opinion and Ocder, 10 FCC Red 1771, 1772, para. 5 (1995) (PTIEagle Order).

tf Seg id al 1774, paras, 14-17; see alsa US WEST Comanninications, fne., and Eqgle Telecommunications, fne.,
Joinr Petition for Waiver of "Study Area” Contained in Part 36, Appendi=-Glossary of the Commission's Rufes, and
Petition for Wabver of Seciion 61.41(e) of the Commission's Rules, AAD 94-27, Meinorandum Cpinion and Order on
Reconsideration, 12 FCC Red 4644 (15957,
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herein. and to permit Accipiter to add Uie same Lerritory to i3 exisling Arizona stody area.”® We conclude
that the Petitioners have not demonstrated that a waiver would serve the public interest,

8 Impact on the Universal Service Fund. Seetion 34.305(b) of e Commission’s rules limits
high-cost loop supporr and local switching suppart for the acquired exchanges Lo the same per-line
support levels for which the exchanges were eligible prior ta their transfer.® Consistent with the
Commission’s Dinding in the Shyfine Order, Wowever, section §4.305(b) of the Commission’s miles would
not apply in this instance because no facilities or custoniers are being transterred between Ue parties.”’ In
Accipiter estimated that it would be eligible for annual net increases of as much as $176,439, $480,885,
and $664,314 in universal service high-cost suppont for the tirat three years, respectively, after acquiring
the subrect ltrrimry.“ Recently, however, Accipiler offered o forego amy additional universal service
high-cost support thal might otherwise be available as a result of the waiver.” In this case, the waiver
would nol impael Oie fund,® but as more fully diseussed below, we find that Petitioners have not
established that granting a sludy area waiver in this instance would serve the public inleresl.

% Position of State Commission. The Arizona Commission has previously iasued w onder
approving the territory transfers.” The Arizona Commission alse provided a lerter indicating its suppart
of the requested study area waiver ™ Thus, the slale commission with regulatory autiority oves the
trangferred area does not oppose (ie tmnsfer.

10. Public Interest Amalysis. Pelitioners siate thal the transfer of the area from Qwesl lo
Accipiter will provide customers with new services from a locally-based camer specializing in meelng
the needs of the rural community it serves and that Accipiter intends Lo provide quality basic and
advanced voice aud broadband services o the new exchange, including the inslallation of fiber-1o-1he-
home or another technology, if its studies show & comparable service level can be provided in the moal
cosl-efTective manner.”

** 47 C.F.R. Part 36 App.
Ma7CFR. §54.305(h).

* See Petition al 5; M&L Enterprivas, fnc, dib'a Shydine Yelephone Company, Petition for Waiver of Sections
36,018, 36612, and 62,2 (T} of the Commizeion's Rules, CC Docker No. 2645, Order, 19 FCC Red 67461, 6767,
para. 16 (2004) {(Skyiine Order).

B Coe Accipiler estimates thal potential annual [CLS [or the subject area would range between 5166,000 and
$216,000 by year three of operation depending en the degree ol build-out and market penerrarion. Sees Accipiter
December 17 £x Parte Leder al 6-7.

¥ In March 2010, Accipiter submitted an ex paste letter in whicl it nffered o lorgo high-cost loop and locel
switching support. See Letter from David Cossen, Counsel for Accipiter, 10 Marlene H. Dorich, Secretary, Federe]
Commaunications Comrnission, CC Docket Mo, 9645 (Niled Mar, 1, 2010% {Accipiler March 1 Ex Parte Leder).
Subsequently, on August 10, 2010, Accipiter submitted an ex parte letter slating that Accipiter would accept a gran)
of its petition conditioned npon the subject area being ineligible for all lorms of universal service high-cost support
including [CLS. See Leiter from David Cossen, Counsel for Accipiter, to Marlene H. Dertch, Secretary, Federal
Communications Commission, CC Docket No. 96-45 (filed Aug. 30, 2010).

H Sea supra note 21.
® See supra note 11.
8 See id

27 See Petilion at 6.
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11. We are not peesuaded that grauting the requested relief would serve the public interest.
Vistancia is a planned commaunity located in the greater metropolitan area of Phoenix, Arizona.™
Accipiter is currently ofiering fiber-lo-the-home telecammunications and broadband iniernet service 1o
the Vistancia community.”” Cox Coinmunications {Cox) is alse providing wireline telecommunications
and broadband servicer to customers in the arza without receiving any universal service suppurt.”

12, Petitioners have nol met their burden of proving thal special circumatances warrant a waiver
of our rules in this instance.  Aceipiier hag not shown a compelling need Lo receive addilional high-cost
support, such as high basic local service rates or low Lelephone penetration levels. Indeed, in light of ils
recent offer 1o forge additional high cost suppon, il is nol elear in tie record before ws why it continues Lo
seek a smdy area waiver at all. Accipiter lias ol presented any evidence (hat suggests universal service s
threatened in the subject area. nor has Accipiler demonstrated thal special cireumslances warman! a waiver
of our rules We [ind ne cireunstances of hardship or inequity that would warrant gravting such a
waiver,’ Accurdlngly, we conclude thal specie] circumslances do nol exist thal warrant a grant qf the
requested waiver.

13. Petition for Waiver of Section 69.3(e)fil). Accipiter also mquesis & waiver. il necessary,
of section 69, 3(&)(1 1) of the Commission’s rules to continue to allow it to use NECA ay its warifi pool
administrator.’ Section 69. 3(e)(11) requires that any changes in NECA common line wrif parricipation
resulting from a merger or acquisition of telephone properties are 1o be made eflective on the neal annual
access tariff filing effective date following the merger or acquisition.” Because we deny Accipiler's
request to add the snbject terrilory to itx existing study area, Accipiler’s requesied waiver of section
69.3(e) | 1} it dizmissed without prejudice at mool.

IOI. ORDERING CLAUSES

14, Accordingly, 1T 1S ORDEREL, pursuant to sections 1, 4(1), 5(c), 201, 202 and 259 of the
Commuuicalions Act of 1934, as amended, 47 U.S.C. §§ 151, 1340, 155(c), 201, 202, and 254, and
seclions 0.91, 0.251, and 1.3 of the Commission's roles, 47 CF.R. §§ 0.91, 0.291, and 1.3, that the joinl
pelition for waiver of the study amea boundary [reeze as codified in Part 36, Appendix-Glossary, of the
Commission's rules, filed by Accipiter Communications, Inc., and Qwest Corporation on June 20, 2006,
IS DENIED, as dexcribed herein.

ik [ H
See wwrw vistancia.com.

* See http: i worw Zonacgmmunications com/residential/internet. Accipiler now operales under the trade name of

Zona Conmnonications.

3 See Petirion at 2; AT&T Comments at 4; Lerer from David Cosson, Connsel for Accipiter, (o Marlene H. Dorich,
Secreary, Federsl Commnnications Coinmission, CC Docket No. 96-45 (filed Aup. 9, 2007) (slating War although
the number of snbseribers served by Cox is not available to Accipiter, dere are approximately 1,300 homes in the
subject area and Lhere is a potential for 2,300 wo 3,000 residentlal onits).

*t See supra para, 3.
* See 47 CF.R. 8 69.3(e)11).
33 Iﬂr.
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15, IT IS FURTHER ORDERED that, pursuant to section 1.102(b) 1} of the Commission’s
rules, 47 CFR. §1.102(b) 1), this order SHALL BE effective upon release.

FEDERAL COMMUNICATIONS COMMISESION

Sharun E. Gillett
Chief
Wireline Competinon Buresn




