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)
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FCC Mail Roor,;

ORDER

Adopted: September 1, 2010

By Ihe Chief, Wirelille Competition Bureau:

t. INIRODUCTION

Relewoed, September I, 2010

1. In this order, we deny ajoinl request from Accipiter Communications (Accipiter) and
Qwest Corporation (Qwe!rt) (collectively, the Petitioners) for a waiver of the 9tlIdy area boundary freeze
codified in the Appendix·Glossary ofPIlrt 36 of the Commis.ilioll'S mles.1 TIle Petilioner~ requested a
waiver thai would permit Qwe.sllo remove a terrilory from its Arirona r;tudy area and pennitAccipiler 10

add that territory to ilS exirting Arizona study area.' We find thai the Petitioners have ncrt dfllllorulr&ed
that a waiver of the Commi~~ion's rules would serYe the public interest.

II. STUDY AREA WAIVER

A. BACKGROUND

2. Study ArM. A .rudy area is a geographic ..,gment of an incumbent local "",change
carrier's (LEC) telephone operations. The Commis~ion froze all.rudy area boundaries effeclive

I See 47 C.P.R, Part 36 App.; Accipilo' Communica/;ons, Inc., and Qwest COlporntion, Joinl Petition for W.iv", or
the Def"lilion of"Swdy Area" of the Appendix.Glo",ary or pan )6 oflhe Connnission's Rules, CC Docket. No, 96­
45 (filed June 20, 2006) (Pe~tion).

, Pelilion 01 1. Accipiter .1'0 ..quested a ""ll;ver, ifner-<ssary, of seclion 69,)(e)(II) oUhe ('.ommi""ion'. '"Ie' 10
conlin"e 10 allow il to uoe the Nalional Exchauge Carrier A'oocia'ion (NECA) .. ii' lariff pool .dmini;[,ator. See
Pelilion a( 6; 47 C.F,R. § 69.3(0)(11), See infra para. 13,
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Novembe,r 1S, 1984.' The Commi"ion look this actiOl! 10 prennt incumbent LEes from ",tablishing
separate study areas made up only of high-cost exchang« 10 m1l:l.;mize lhe;r receipt ofhigh_cost univer....1
ser,i"" support., A carrier ltIu~llheJef{)re apply to the Commission for a waivt'f ofthe study "It'"
boundill)' fru It: if it wishes 10 1'."3fe, Of acquire ,ddilional exchallge~'

3, Universal Service Support. Seotia" 54'.J05(b) of lhe c<:,mmi"ion's rules provides that a
carrier acquiring e~rhellge~ from an unaffiliaTed "arri", shall receive the same pel·line level, of high-cost
universal service. sUPF"''' tOJ' which the acquir<d e!<Changes were eligible prior 10 thei, (ransfe•.' This rule
is meant to discourage a carrier from acquiring aD exchange a, a way to incre"e ill; ohare oChigh_oo81
lmiwrsal service ~upporr.'

~. The Pe/ilion for W"il'er. Accipirnr and Qv.'." ftled a joint peLition for a w~iver of the
~tudy ~rea ~o"ndary fre<:ze On June 20, 200tl.' On July 10, 2006, lhf. Wireline Competition Bureau
(Bureau) ",le"sed a public notice .eeking commenl <In lhe Petition.' The requcs'e.::r waiver, if appro.'ed,
would P'"unil Accipiler tQ include !lIe portion of Ihe Vi,uncia developmenl jn nort!twe.t MaricQpa
County in it. Arizona s,",dy "'''''' aud would allm." Qw~.t til remQve the ~.me territory ml\\l itel Miwna
study BreQ: The Peliti~ners ~rgue lhat grant of the w&iver i< in tiLe publi~ interest. 10 Th~ PetiliQner;; amre

, See MTS ami W~1:,' MllJ"ker Slrucfur., ~",md",,", ujPart 67 afIhc Co",,,,is.ion·, R~leii IJ1!d Mlabli.hm.nl af,'
Jainl Board, IT Pode.( Nos. 78-72, So-:;:36, Dt.dsi<>n and Ord.r, W P.d, R.g. ~J9 (J~~') (P",167 Order), Se"
a/so 47 C.F.R Pa" 36, App.

, FaN 67 Order al para. I.

'41 CfR § '4.30S(b). lbi, role opplies to high-cosll""p .uppon (HCLS) and I<;K"I swilching ,upp<>rl (LSS). A
carrier" .cguired exchanges moy recei....ddilional support pursuanT to 11"•• Commission's «safe')' v.lve"
",,,"ani,lTo. See 47 C,F,R, ~ ~4.30~(dHf). A corri..- aoquiring exch""ges oj", ma~ be eligible to recti.e in(er;lIlle
common Iino ,"pport (lCLSI, which is notsubjo« lo 'he limita(ions set forth in ""o(i~n 54,3DS(b). &~47 C.F,R. ~
;J4,902.

• See Fede>-a/_Sralc Joint 8,'",d on Univer<al Sc,""ice, CC Docle( No 96_4', Repon and Ord." 12 FCC Rcd 8776,
S942-43, para, 303 11997J (,uboequen, hislory nrnitlJ:d).

Qwe,( is an incumb.nt LEC ""0 h.., appro.,imalely J,421.000 """0" ILnes in o"e Sludy ",eo in !he "ore of Arizooa
Accipi\u i,.n Incumbenl LEe and h... ~pprnximalely 289 ace",," lin.. in one stIIdy are. in Arizaoa. Se. U",veTSIll
Servin Admini,trative Con,pany, f~d.".\ Univernal Service SllJ'pan Mechani.m, Fllnd Size Projec(]on for 0...,
Fourth QuaRr 2010, T.ble, BC12 omd HC09 (Aug. 2, 20101.

• See lFi,~!ln~ Competilion Bur<"" Seeks Comm,·~r on Ih~ P~IiUon ofAccipil~rCo"""",,,caliolU, Inc.• and """"
Corpotalion 10 Waiv~ r~. SIU~' Area Boundary h~.·;.,·~ Codified in ParI J6. CC Dook.. No. 96-45, Public
No'i"", 21 FCC Red 7S 14 (Wi.. line Compo Bur. 2006). AT&T filed comments opposing !he P.'itioncrs' reque'l for
a srudy area waiver be<,",e ;1 "wculd perpeluate!he fl.ws in th.e e~isting ~igh-cost support f,,,,,,.work but also
.,plci( ,hem lo oblein ',u,.I' high'COSl support 1o Serve cuslomers;o an""'" !hat i, anything bo, ',",ot. ". AT&T
.1"" ''''I''' thaI ano!her provider, Cm Communi'Minns, is already providin~ ,e",ice to Vistanci. wj'houl receiving
universal ..rvic. ,upport. See Comm.nt!> of AT&T, Inc., CC Do<ket No. 96_45 (filed July 24, 2006) 01 J,4, In
Teply (0 AT&T', commenLo, lhe Petili"""" alJ\U" tbat AT&T's objcC!ions 10 th.e P.lition r.nect AT&T's view, ('"
U,e Comm;ssion', high-cm;! support rules;n gen""ll, and have no relevance (0 !h. P.lition med pmsuallllo ill.
e~is(]ng IIJIeJ and Commission prt-eedenL S.. Reply CQmm<mlS of Joinl Petilion." Accipiler CommUllic.l;ons, Inc
aud Qwe" CC DockelNo. 96-45 (filed July 31, 2006) "12.

'See Pell(ion al J. Specifi.'.l1y, (h. <rea subjecl to (ili, Ie"","",;"n tOll.i,l, ofall o[Set(ion, 25, 26, and 35,
Tow",hlp 5 North, R.nge I We5l, "nd Section 30, TO"'l1,hip 5 No~.h, R"nse I E.", of The Gila ond Sal( Ri,er Base
Bod M<ridian, Maricop" C"uo'y, Ari2'.na. See Petilion a( 3, note 5.

10 See Pe/il;on.T 6. See ~I.a infrapor•. 10.
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lhal lhe Arizona Corporation Commission (Arizona Commi~~ion) issued an order approving die transfer
oflhe subje<:t area as re,que"t.-d in lhe Pelition."

5. Accipiter currently receives, for its e:<:i.liJig 289 lines, approximalely $3.5 million or $12, III
per line ~nnually (or $1 ,009 per line monlhly) in high-co", universal service suppon, which is among the
highe.l in the nation," According to Accipiter's OWII estimales ofhow mnch additional support it would
receive if we granted the requested .tudy area waiver, each additional line within the aff.<:ted area could
roc-eive a, much as $838 annually in universal service high-cost support."

6. SlaJ'Idard for Waiver, Generully, lhe Commission may waive its rules for good caUae
.,hOWII." TI,e Commission may exercise il~ discretion [0 waive a rule where the particular facls make
stricl compliance ;noonsi,tenl with the public intere';t." In add ilion, the Commission n,ay tlke into
account conaiderations ofhardship, equity, or more effective implememeTion of overall policy on an
individual basis.I' Waiver of lhe Commission's rule. is ~lerefore appropriale only if special
cir~umstanC<l~ WarraD! a deviation from the general rolle, and such deviation will serve lhe public ilileresl.
In evaluating pe[itjon~ seeking a waiver of the rule freezing sludy area boundaries, the Commission
applie~ a three_part standard: (I) the change in ~tudy area boundarie~muslnot adversely affecT the
universal service fund; (2) the .lale commission having regulatory aUlhority over the ITan<ferred
e,xchange.l doe~ not objecllo the transfer; and (3) the transfer mU~1 be in the public intere>!." In
evalualing whedler a sludy area boundary change will have Il/I adverse impact on lhe universal service
fund, the Commi..ion analyzes wbether a sludy area waiver will result in an annual aggregate ;;bift in an
woount equal 10 Or grealer than one percent of high-cost support in the most recent calendar year."

D, Dlacuaaion

7. We lind lhal good cause does nol e",iSl to waive tbe study area boundary freeze [0 pennil
Qwe'l 10 alter the boundarie,' of ii' elcisting Arimna study area by removing the terri lory described

, I See Pelidon at 2-3; Applicalion ofAccipiter Co",,,,,,,,icaIi01u, Inc, 10 ExJend II' Cm!{icale "fConvenienee and
Necessily in Maricopa Counly, Docket No. T-02847A--02-1Jo641, Opinion and Order, Arizona CotpoI1l1ion
Commi..ion (Feb. 15, 2005) (Arizona Order). Fun:her, lhe Petition.... provided. leuer from lbe Arizona
COmmiilSion indinating its support for lhe requ"'ted study ore. waiver. See leITer from Ern"'l G, Johnson, Arilona
Corl'O",tion Commission, 10 Marlene H, Dortch, Secretary, Fed.I1lI Communicalion Commission, CC Dock... No.
96-45 (filed March 5, 2007) (OIl.ching Arizona Otder)

"See Uni~eJ!III1 Service Administralive Company, Federal Unive"al Service Support Meebani..", Fund Size
Projection for lhe Finl Quarter 20 I0, Table HCO1 (Aug, 2, 20 I0).

II See Lener from David Cosson, Coun,el fur Aecipler, 1O Ma,lene H. Dortch. Secretary, Pederal COlnmunicalion'
Commission, CC Docket No. 96-45 (filed Dec. 17, 2007) (Accipiler December 17 &: Parle Lener).

"See 47 c.P,R. § 1.3,

"See Narlheart Cellular Telephone Co. v, FCC, 897 F.2d j 164. 1166 (D.C. Cir, 1990) (NorrhellJl Cellular).

" See WAIT Radio v. FCC, 41 S F.2d 115), 1159 (D.C. Cir. 1969), arl. dMied, 409 U.S. 1027 (1972); Norrlleasl
Cellular, 897 F.2d al 1166.

" See. e,g" US WEST COnlnl!O'licaliol'iJ, Inc.• and Eagle Telecon,n,,,nicatiol'iJ, Inc.. Joinl Pelilion for Waiver o/I"e
De/intrton of«Stwdy Area" Conlained in Pari 36, ApP"',da_GIoo:sary o/Ihe Commission's Rul.., AAD 94-27,
MenlorandUlo Opinion and Order. 10 FCC Rcd 1771. 1772, P"". 5 (1995) (PTl/Eagie Ord").

"See id. al 1774, p....... 14-17; see al,o US WESTColllnlUnicafjons, fnc.. ond Eagle TelecommunicGlioTl'!, Inc.,
Join, Pelilionjbr Walv" 0/ "Siudy Area" Contained in Pari 36, Appendi:r-Glo,sary of Ihe Commi,5/on's Rtiles. ond
Pelirion}or Waiver a/Section 61.41 (c) o/Ille Con,mission's Rules, AAD 94-27, Meloor.ndum Opinion and Ordet on
Recon'idera!iofi, 12PCC Red 4644 (1~97).
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herein. and tD pel"m i' Acei pit"r '0 sdd Ihe ",me territory to il..'l exisling Arizona study area." We conclude
thot tne Pel ilione.. have nUl demonslr~ted th'll " w,i,'" would serve the public intere;;!.

g. Impact ~Il the Uni'!n.<al Snoia F.",d. Seeti"n 54.305(b) of tile Commission's rules limits
hlgh-co<t loop ,upp~rr and IDcal .",it,hing support for the ~cquired exchanges to the same per_I il'e
.uppon levels for ",hich the enhangu were eligible prior Mlhe,r transfer." Consistent "'ilh the
C"""",s.io,,', flild ing ;n the S!ty{;lle Order, howew.r, ""erion S4 J05(b) of the Commission's rille. "'ould
nO[ apply ill this inSl<ln~e beeau<e n~ facilities '" e~,tonler<,re bei"g tran~terredbetween tile parties." In
A~~ip;[Cr estima[ed Iha[ it ",ould be ehgible fD' aJ\flual net i"~re,,ses of as much as $176,480, $4 80,885,
and $664,314 in univemal "",vice high-cost ,upp",t for tho tir.,"htee yes,", respectively, after acquiring
the subJt~tltrritory." R",en[)y, howovc" Aocipitor "'Ifercd to fore.:,) allY additional unive~al servica
high-c"';t ,upp""t that might "theTWise be available as a result ~f the waiver." In this ~ase, the waiver
","uld n"t impact ~le fund," bill as lIl"re fully d"oll$std below, .... e lind Ih"l Petitioners have n"'t
establ is!ltd [hat gnmting • ,tudy are. waiver in this instance would serve the publ ic illteresL

9 Position ,,(Slale COItJ"j;SS;OIl, The Arizona Commission has previously i..ued J.ll ",roer
approving the territory lransfe,",l' The Ariwna Commission also provided a ierter indicaling it. ,up port
"'fihe requested study area waiver." Thus, the ;;tate comOli~~ion with regulatory autilOrit,., o,'e, the
tran~furred :rrea does nol oppose tile trllnsfer.

10. Public III/a,sl A"a/y$i$. Petitioners stale that the tronsfer of the area from Q""esl 10
Accipiter will provide cu,t",me," ",ith new services from a locally-based carrier specializing. in meebn~

the needs oft.he rural community II .,erve. and that Accipiter intends to provide quality basi~ and
~dvancedvoice J.lld broadband services to the new exchange, including the inslallation of fiber-t<>-the­
home or onother technology, if il.'l stUdies show "comparable service level ca.n be provided in the mo~t

cost.-effective manner."

" 47 C,F.R, Part 36 App.

,. 47 C.F.R, § 54,]05(b).

" See Petition 01 5; M&L Enlerprue" l"c., d/b/a Skyli"e releplrone Company, Pe/mOll/or Wa;yer q(Secr;olU
36,611, ]6.612, I11Id 69,1 (MJ ofthe Co",,,,i~;on:'- Rule<, CC Docke' No. 96-45, Order, 19 FCC Red 676 I, 6767.
plll1l. 16 (2004) (Skyline Or';"r).

1;]. S"" Aodpiter estimalrs that potentiol onnuallCLS lor the subject orea would tonge between $166,000 and
$216,000 by year three ofope,iltion depending on the degree ofbuild-oul ond market pene"orion. See Acdpiter
December 17 b Parle Leller ot 6-7.

"In March 2010, Accipite' submitted an ex parle letter in "'hklt it nffured 10 forgo high-coot loop and 10CIl1
switching supp",rt. See Letter from David Cosson, Counsel for Accipilrr, 10 MEIf\one H. Dortch, Secretary, Fodor.1
Communications Commission, CC Dock'" No, 96-45 (filed Mor, I, 20 I0) (Accipiter Ma'cb 1 b Parte Lette').
Subsequently, on August )0, 20 I0, Accipi,er submitred an .... parle letter sLoting Ihol Accipiler would accept • g"~1
of its petition conditioned upon the subjeOl a",,, being ineligible for all fonns ofuni~e...l .eTV;CO nigh"",,,,,, SUppor1
including ICLS. See Utter tr",m David Co.,on, Counsel fu' AUipiter, 10 Morl",," H. Dortch, Seorel:lry, FederaJ
Communications Commission, CC Docket No, 96-45 (filed Aug, 30, 2010).

" See supra nolr 2 I.

" See supro Mle 1L

os See;d

27 See Pelition", 6,
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11. We"", nor persu.dcd tltatll,auting the requested relief would serve the public interest
V;,lollc;a ;1' planned community [a"nled in the grl"lle, metropolit:m area ofPhoenix, Arizona."
Acc ip;ter is cmren,l)' ofterillg fibeHO-the·hume tel""ommun;calions and broadband internet service 10
the Vi<lilncla communil)'." Cox COlDlI'.u"icati,'n. (CoJ1() i~ also providing wireline lelecomlliunicalions
&nd broadband ,e", ice, tD cu,romers in the arca witltolJt receiving an)' universal service support.'·

12. Petitioner,; h~~e nor mel Ihei. burden of ~rovi"g thai ~pecial circumstance. W!IJTmt a waiver
(of DU' ,ule. in this inst.mce. Acc;pite' h:>s nOllhDwn. ellmpolling need 10 receive addilional high-<:ost
support, ,uch "" high basic local se""ice rates or low 1~I~phl>ne penetration level•. Indeed, in light of ils
receor olfe, 10 furgo addiltonal hi~h ell.r suppon, ir i, nor d"'ll" in the ,ecord before us wh)' it contiuues 10
,,,,,k a shld)' area waive' at alL Accipiter Itas !tol presented!lO)' evidence IMt ,uggeru unive,...1~rvice is
thre.lened in the subject area uor h"" Accipiler demonsl,aled tllal ~pecial cire~m'lunces w""",nl a waiver
of 0·"' ,ules. We (Ind no cireutn~tancesof hardship Or inequity lhal would ",orr.,,! 11",.,ling such a
waiver." Accordingly, we conclude lhal special circuRl.'Ilaoces do nol exist th.r Wl1no, a gnmt of tlle
requesled waiver.

13. Pelilio" for Waiver ofSeclJon 69.J(e)(1l!. Accipiter also requesl.' u w.iver. if n.....ssary.
of section 69,3(e)(11) ofthe Commission's rules to ellnliuue to .Uow itto we NECA:>s ii, wiff pool
administroto,.'l Section 69.3(e)(11) require~ Ihat ~ny changes in NECA COmmon lin~ wiff plITicil"'lion
resulting from a merger Or acqnisition of telephone propertie.; are 10 be made effeclive 011 the nul annual
access tariff filing effective date following the merger or acquisilion." Because we den)' Ae<:ipiro:r'.
reque.<t [0 add tl,e subject terrilory to it,; exi<ting study a,ca, Accipiler'~ reque!lted w~iver of ,e,tion
69.J(e)(lI) is di.missed without prejudice as mool.

m, ORDERING CLAUSES

14. Accordingly, IT IS ORDERED, pn",uant to seclion. 1, 4(i), S(c), 201, 202 and ~S4 ~f Ih.
Con,mullicalioll5 Acl of 1934, as Hnlended, 47 U.S.C. §§ IS1, 154(i), 15S(c), 201, 202, and 2S4, and
seclions 0.91,0.291, and 1.3 oflhe COlllmission's roles, 47 C,F.R. §§ 0,91, 0.291, and 1.3, ~,at lhe joint
petition for waiver of lhe study area boundary freaz.e as codified in Part 36, Appendix-Glossary, of Ill.
Commission's rules, filed try Accipiler Communicalioll5, Inc., and Qwest Corporalion on June 20. 2006.
IS DENIED, as de.cribed herein.

"See www.vi.tanci•.com.

"See hnc;l/www,zonacommuni0a\ionscom/residential/internet, Accipiler no'" operale, under lhe trode "am. Qf
Zona Commnnications.

"See Petidou at 2; AT&T Comment' a14; Lem,rfrom David Cos.<ou, Conu,el for Accipiter, to Marlene H. DO!1ch,
SecreIar)', Federal Comn'nnications COlnmusiOll, CC Docker No. 96-45 (filed Aug. 9, 2007) (staling Q,a, altllough
tlle numbe,- ofsnbscribers served by Cox is not ovailable In Accipiter, d,e", are approximately 1,300 home' in tlle
,ubject area ""d Q,ere is a potenlial for 2,500 to 3,000 resid.mlal nuits).

" See ,up'" p.ra. 5.

"See47 C.F,R. ~ 69.3(e)(1 I).
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15. IT IS FURTHER ORDERED lh~l. pursuant to section 1.102(b)(I) of the Commi,,;on',
rul"", 47 C-FR §Ll 02(b)11 ), Ihi' order SHALL BE effeclive upon relea'e.

FEDERAL COMMUNICATIONS COMMISSION

Shsron E Gillt1:t
Chief
Wireline Cpmpetilion Bure.u
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