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September 16, 2010 
 
 
 
Ex Parte Submission—Filed Electronically Via ECFS 
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 


Re: Level 3 Communications, LLC, Petition for Declaratory Ruling that Right-of-Way 
Rents Imposed by the New York State Thruway Authority Are Preempted Under 
Section 253, WC Docket No. 09-153 


 
Dear Ms. Dortch: 
 


Level 3 Communications, LLC (“Level 3”) submits this letter to answer questions raised 
by Wireline Competition Bureau staff in the course of ex parte meetings and also to respond to 
ex parte filings submitted by the New York State Thruway Authority (“NYTSA”),1 the National 
Association of Telecommunications Officers and Advisors (“NATOA”),2 and the City of St. 
Louis (“St. Louis”).3 


 
Although Level 3 has made this point before, it bears repeating that timely consideration 


of rights-of-way payments—including clarification of a sensible national standard and limits on 
monopoly pricing—is essential to deployment of both last-mile and middle-mile broadband 
networks.  Carriers cannot build extensive last-mile and middle-mile broadband networks 
without occupying public rights-of-way.  Failing to place sensible limits on the rates for public 
rights-of-way will inevitably also increase the rates for private rights-of-way and the risk of 
inconsistent judicial rulings in disputed cases.  Unless the Federal Communications Commission 
(“Commission” or “FCC”) acts promptly to clarify § 253’s applicable standards and limits, the 
Commission will frustrate its own broadband deployment objectives by inaction no matter the 
outcome of this particular dispute. 


                                                 
1  See Letter from Charles Naftalin, Holland & Knight, counsel for NYSTA, to Marlene H. 


Dortch, Secretary, FCC (July 6, 2010) (“NYSTA ex parte”).  
2  See Letter from Matthew R. Johnson, NATOA, to Marlene H. Dortch, Secretary, FCC (June 


24, 2010) (“NATOA ex parte”). 
3  See Letter from Joseph Van Eaton, Miller & Van Eaton P.L.L.C., counsel for City of St. 


Louis, MO, to Marlene H. Dortch, Secretary, FCC (June 23, 2010) (“St. Louis ex parte”). 
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The Commission possesses a limited range of options to affect the cost of broadband 


supply.  It can utilize right-of-way standards, pole attachment rulings, and tower siting decisions 
as levers influencing deployment.  Reading the FCC out of § 253—as Level 3’s opponents would 
do—strips the Commission of one of its strongest levers.  Acceptance of a constrained FCC role 
in § 253 matters would diminish the Commission’s authority over broadband policy and delay or 
ultimately thwart the deployment goals articulated in the National Broadband Plan, which in turn 
will harm the public interest.  


 
Each of the ex parte submissions filed by Level 3’s opponents argues that the 


Commission is unequipped in one way or another to take action on Level 3’s petition for 
preemption (the “Petition”).  None of the arguments has merit, and none of them covers any new 
ground.  Rather, they all attempt to recast and resuscitate arguments that have already been 
presented and rebutted.  The absence of new material in the opposition filings demonstrates that 
the record is complete.  Accordingly, and in concert with the Commission’s obligation under 
§ 706 to take “immediate action” to remove barriers to broadband deployment,4 Level 3 urges 
the Commission to act expeditiously to preempt the rents NYSTA has imposed.   


 
In Part I, Level 3 explains the fallacy of its opponents’ argument that the FCC is 


incapable of resolving this dispute because, they argue, it turns on fact-specific application of the 
law.  In reality, the Commission is fully empowered to resolve disputed issues of fact and to 
apply the law to the facts before it.  Indeed, the FCC has a long history of applying general 
regulatory standards to particular factual situations, including making findings of fact when facts 
are in dispute.  Moreover, the Commission has noted expressly that it adjudicates § 253 cases on 
a case-by-case basis, assessing the unique facts of each.5  In this case, as it happens, none of the 
material facts is in dispute, including the key terms of the agreements pertaining to the rights-of-
way at issue.  While Level 3’s opponents purport to dispute some facts, closer inspection reveals 
that they actually agree with the factual premises underlying the Petition but take issue with the 
proper application of law.  Since the FCC undoubtedly has authority to apply law, there is simply 
no merit to the argument that it lacks the capacity or authority to take action in this case. 


 
 In Part II, Level 3 explains that preempting NYSTA’s exorbitant rents would promote 
shared-resource broadband deployment.  Level 3 then addresses the counterargument presented 
by St. Louis—namely, that localities should be permitted to price as they see fit without 
worrying about complying with § 253.  St. Louis’s argument, of course, amounts to a request for 
the FCC’s blessing to price rights-of-way permits in a discriminatory and monopolistic fashion.  
St. Louis attempts to justify it all the same by suggesting that the 17 non-exclusive occupancies 
at issue here consume a scarce resource—notwithstanding the fact there is room for more than 


                                                 
4  47 U.S.C. § 1302(b). 
5     See, e.g., Comment Sought on the Contribution of Federal, State, Tribal and Local 


Government to Broadband, Public Notice, 24 FCC Rcd. 12,110, 12,112 (2009) (“To date, the 
Commission has taken a case-by-case approach to resolving rights of way and zoning 
disputes under Sections 253 and 332(c)(7) under the Act.”). 
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1.5 million such occupancies along the Thruway.  In reality, freeing localities from the 
requirements of § 253 in the shared resource context would upend congressional intent, disregard 
FCC precedent, and stop the private sector from engaging in shared-resource broadband 
deployments at all.  
 


In Part III, Level 3 addresses its opponents’ arguments that Level 3 first described the 
applicable standard only in ex parte filings, that the FCC lacks authority to consider matters 
related to § 253(c), and that Level 3 has improperly requested contract reformation, not 
preemption.  In fact, Level 3 has presented the governing standard and the precedent on which it 
rests from the very outset of this proceeding.  Further, as Level 3 has previously explained in 
response to earlier incarnations of the same argument, both logic and the law dictate that the 
FCC has jurisdiction to assess the contours of the § 253(c) safe harbor.  Finally, Level 3 agrees 
that the FCC has authority only to preempt offending provisions, not to reform contracts, but 
Level 3 explains that preemption is all that it seeks. 


 
Finally, in Part IV, Level 3 discusses the proposed intergovernmental task force on 


rights-of-way.  Level 3 explains that the FCC can take action immediately because assessing the 
facts of this case—namely, monopoly pricing that has the effect of prohibiting service—does not 
require insights from the proposed task force.  Level 3 further urges the FCC to take action on 
Level 3’s Petition expeditiously. 
 
I. THE COMMISSION IS THE PROPER FORUM FOR RESOLVING LEVEL 3’S PETITION 
 
 NYSTA, NATOA, and St. Louis clamor repeatedly that the Commission should refrain 
from delving into this matter because, they assert, it is riddled with factual issues better left to a 
court for resolution.  These arguments fail at the most fundamental level, however, because the 
Commission is fully capable of resolving factual disputes.  Indeed, this dispute involves the 
interpretation and application of key terms in § 253, a cornerstone provision of the 1996 Act.  If 
the FCC had no authority to apply law to fact in § 253 cases, it would be toothless and incapable 
of establishing nationwide common standards for enforcing § 253.  In any event, the extent of the 
FCC’s authority to resolve issues of fact is largely irrelevant in this case because no one disputes 
any of the material facts underlying Level 3’s Petition, which leaves the Commission with the 
task of applying the governing law to undisputed facts.  
 


A. The FCC Is Fully Capable of Resolving Factual Disputes 


Level 3’s opponents assert that the Commission should defer to the courts in this case 
because it is not equipped to resolve issues of disputed fact.6  They completely disregard the 
actual scope of the Commission’s fact-finding authority, however, suggesting instead that the 
Commission reduce itself to a dramatically circumscribed role that ignores the Communications 
Act and FCC precedent.  Simply put, the Commission has a variety of options at its disposal for 
resolving factual disputes, and the arguments to the contrary should be rejected.  The 
                                                 
6  See, e.g., NYSTA ex parte at 3, 8-9; NATOA ex parte, Attach. 2 at 1; St. Louis ex parte at 3-


4.   
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Commission, for instance, can convene a hearing to gather factual evidence when necessary to 
reach a decision in a complaint proceeding or, at its sole discretion, can rely instead on paper 
pleadings to resolve any issues of disputed fact.7   


 
To the extent that confrontation would be helpful in testing the credibility of witnesses, 


the Commission’s rules in formal complaint proceedings provide for mini-trials, with a primary 
purpose of resolving disputed issues fact.8  The Commission’s formal complaint process also 
provides for staff-supervised discovery.9  Similar procedures could be adopted here.  Level 3 
stands ready to participate in whatever fact-determination processes the Commission believes it 
needs to employ, although as Level 3 explains below, none of the material facts in this case is in 
dispute. 


 
Notwithstanding the Commission’s clear ability and authority to make factual 


determinations, Level 3’s opponents suggest that the FCC should defer to an action that is 
pending in the Northern District of New York.10  NYSTA argues, for instance, that the pendency 
of a lawsuit related to the challenged rights-of-way fees undermines the FCC’s jurisdiction and 
authority—going so far as to assert that “jurisdiction rests solely with the court that already has 
this matter before it.”11  Nothing could be further from the truth.  As Level 3 has explained 
previously, NYSTA filed its court action in New York months after Level 3 had filed the 
Petition, and just one day before NYSTA’s comments were due in this proceeding.12  If such 
tactical litigation timing could thwart the FCC from asserting jurisdiction as NYSTA suggests, 
then every entity anticipating an unfavorable ruling from the FCC would strategically file suit in 
court before the Commission issues a decision.13  This clearly is not the rule, however, and the 
FCC should reject NYSTA’s suggestions to the contrary. 


                                                 
7  See, e.g., Teleport Commc’ns Atlanta, Inc. v. Ga. Power Co., Order, 16 FCC Rcd. 20,238, 


20,242 ¶ 10 n.38 (2001) (citing Bell Tel. Co. v. FCC, 503 F.2d 1250, 1263-68 (3d Cir. 1974) 
for the proposition that the “Commission has broad discretion to employ trial-type hearings 
or ‘paper proceedings’ to resolve material disputes of fact”); SBC Commc’ns Co. v. FCC, 56 
F. 3d 1484, 1496-97 (D.C. Cir. 1995) (recognizing the Commission’s discretion to convene 
hearings if live testimony is necessary to resolve disputed issues of fact). 


8  See, e.g., 47 C.F.R. § 1.730(g).   
9  See  47 C.F.R. § 1.729.  
10  See NYSTA ex parte at 8-9; St. Louis ex parte at 2. 
11  NYSTA ex parte at 2. 
12  See Letter from John T. Nakahata, Wiltshire & Grannis LLP, counsel for Level 3, to Marlene 


H. Dortch, Secretary, FCC, Ex. 7 at 2 (March 9, 2010) (“Level 3 March 2010 ex parte”). 
13  This is not the only instance where NYSTA presents the timeline in a grossly selective 


manner.  NYSTA also informs the Commission that Level 3 simply refused to pay NYSTA 
for three years and finally filed its Petition only when NYSTA formally demanded payment.  
See NYSTA ex parte at 7-8.  In reality, as Level 3 has explained, Level 3 had been seeking to 
resolve the dispute amicably ever since it first disputed NYSTA’s fees in 2007, and it filed its 
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Despite the Commission’s statutory authority and jurisdiction in this context, the District 


Court for the Northern District of New York recently declined to stay the action pending in the 
district in deference to the FCC.14  The Northern District interpreted the FCC’s silence regarding 
its jurisdiction as deliberate inaction and denied Level 3’s request for a stay.  “Level 3’s Petition 
was filed on July 23, 2009.  More than a dozen amicus briefs [sic] have been filed on the issue of 
jurisdiction.  More than a year has elapsed and the FCC has not opined on it[s] own 
jurisdiction.”15  Moreover, the district court discounted the importance of the FCC interpreting 
its own statute, stating that an FCC ruling is entitled only to “some deference.”16  The district 
court declared essentially that it would wait no longer but instead would move to decide the 
dispute no matter what the FCC might do.   


 
As the Northern District’s decision makes clear, the FCC faces the prospect of courts 


concluding that the FCC has declined to take any action in § 253 cases, resulting in potentially 
conflicting interpretations of § 253 that may or may not advance the Commission’s broadband 
agenda.  In order to rectify that perception in the courts and to establish national uniformity in 
§ 253 matters, the Commission should take action swiftly and decisively in this case.17 


 
B. No One Disputes the Material Facts Underlying Level 3’s Petition 
 


 While the Commission unquestionably has the authority to make factual determinations, 
that authority is largely irrelevant in this proceeding because none of the core factual issues 
underlying Level 3’s Petition is in dispute, including the key terms of the pertinent agreements 
and riders (“Riders”).  NYSTA and NATOA attempt to concoct factual disputes, but the issues 
they highlight—such as the scope of rights at issue in the right-of-way Riders, whether the 
challenged rights-of-way permits are “legal requirements” subject to § 253, and the degree to 
which Level 3 has provided service using the backbone—are not disputed issues of fact.  Rather, 
they are disagreements about the proper application of law to undisputed facts, and the resolution 
of such legal disagreements, of course, falls squarely within the jurisdiction and expertise of the 
Commission. 
 


                                                                                                                                                             
Petition only after NYSTA belatedly rejected settlement terms Level 3 had proposed.  See 
Level 3 March 2010 ex parte, Ex. 7 at 2. 


14  See N.Y. State Thruway Auth. v. Level 3 Commc’ns, LLC, No. 10-CV-154, 2010 U.S. Dist. 
LEXIS 82834 (N.D.N.Y. Aug. 11, 2010). 


15  Id. at *38-*39. 
16  Id. at *32-*33.  
17  The FCC should articulate a nationwide standard regardless of how it resolves this particular 


dispute.  With consumer demand for bandwidth-intensive broadband use soaring, consistent 
nationwide rights-of-way policy will be dispositive in meeting the Commission’s broadband 
goals. 
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  B.1. No One Disputes the Most Central Facts  
 
 No one has disputed the most fundamental facts supporting Level 3’s request for 
preemption.  For instance: 


 
• NYSTA Has Monopoly Control Over Access to the Backbone Network.  No one 


disputes that crossing NYSTA rights-of-way is the only way for Level 3 to reach the 
fibers it owns in the Backbone Network, which is located in the middle of the NYSTA 
right-of-way.  Accordingly, Level 3 has no alternative but to acquire access to the 
NYSTA rights-of-way to establish additional interconnections with the Backbone 
Network.18   
 


• NYSTA Charges Level 3 an Average of $364 Per Linear Foot, While Charging as 
Little as $0.25 Per Square Foot for Lateral Crossings.  By virtue of its monopoly 
chokehold over access to the Backbone Network, NYSTA levies right-of-way fees on 
Level 3 that average $364 per foot, vastly exceeding the fees that apply to full right-of-
way crossings under NYSTA’s published rate schedule.19  Indeed, no one disputes that 
the aggregate charge NYSTA imposes on Level 3 reflects a markup of nearly 25,000 
percent over the charge that would apply under NYSTA’s rate schedule.20   
 


• NYSTA’s Average $364-Per-Foot Fee Vastly Exceeds Prevailing Right-of-Way 
Rents.  As Level 3 has explained—and as no one has disputed—prevailing right-of-way 
rents imposed by right-of-way owners other than NYSTA generally range from $0.50 to 
$2.00 per linear foot.21  NYSTA’s fee is 180 to 725 times higher.22 
 


• NYSTA Imposed These Fees by Holding the $31-Million Network Hostage for More 
than a Year.  Williams Communications, Inc. (“Williams”), Level 3’s predecessor, 
signed the Riders imposing these egregious rents only after NYSTA held the Backbone 
Network hostage.  NYSTA officials knew that Williams had already spent more than $31 
million on the network, and they also knew that Williams could not operate the network 


                                                 
18  See Reply Comments in Support of Petition for Declaratory Ruling that Certain Right-of-


Way Rents Imposed by the New York State Thruway Authority Are Preempted Under 
Section 253, WC Docket No. 09-153, at 7 (filed Nov. 5, 2009) (“Level 3 Reply Comments”); 
Level 3 March 2010 ex parte at 5-6, 8. 


19  See Petition for Declaratory Ruling that Certain Right-of-Way Rents Imposed by the New 
York State Thruway Authority Are Preempted Under Section 253, WC Docket No. 09-153, 
at 13-15 (filed July 23, 2009) (“Petition”); Level 3 Reply Comments at 20-21. 


20  See Level 3 Reply Comments at 20-21. 
21  See Petition at 13; Level 3 Reply Comments at 11-12. 
22  See Level 3 Reply Comments at 11-12. 
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as intended without the additional access points it had requested.  NYSTA recognized it 
was in a position to impose breathtaking financial demands, and it did so.23  
 


• Applying NYSTA’s Fee to Level 3’s Entire Network Would Cripple Level 3.  No one 
disputes that imposing NYSTA’s average right-of-way fee on all of Level 3’s network 
lying on public rights-of-way would generate an annual rental bill of more than $67 
billion—a sum that would completely overwhelm Level 3’s annual network operations 
revenue of $4 billion and force the company to stop providing service immediately.24  
There is no reason to believe that the impact would be different for any other 
telecommunications carrier with network facilities located on public rights-of-way. 
 


• Level 3’s Occupancy Creates No Additional Burden for NYSTA.  Level 3’s 
occupancy of NYSTA’s right-of-way for purposes of accessing fibers in the Backbone 
Network does not burden NYSTA any more than the lateral right-of-way crossings that 
are subject to dramatically lower fees.25  Indeed, the only difference between Level 3’s 
occupancy and a lateral occupancy is the fact that Level 3’s occupancy extends only part 
of the way across the right-of-way so that Level 3 can connect to fibers located in the 
Backbone Network.  While there was a one-time cost for splicing fibers to complete the 
connection, Level 3’s predecessor bore the cost of that work, which was performed by 
Adesta, the contractor of NYSTA’s choosing.26  Moreover, Level 3’s additional access 
points do not support any “intensive use” of the right-of-way that burdens NYSTA.  To 
the extent Level 3’s additional connections enable more data to traverse the Backbone 
Network, Level 3’s operations may require marginally more electric power.  That does 
not translate into any increased burden for NYSTA, however, because Adesta bears all 
utility costs related to the network’s operation.27   
 


• NYSTA Has Never Performed Any Cost Study or Similar Analysis to Support the 
Rates It Imposes on Level 3.  As Level 3 has explained, and as NYSTA has never 


                                                 
23  See Petition at 10-11; Level 3 Reply Comments at 18-19. 
24  See Petition at 26-27; Level 3 Reply Comments at 14-15. 
25  To be fair, NYSTA has in fact disputed this, alluding without any support or explanation to 


an additional burden on the longitudinal network.  See, e.g., Opposition of N.Y. State 
Thruway Auth., WC Docket No. 09-153, at 3-6, 26-28 (filed Oct. 15, 2009) (“NYSTA 
Opposition”).  Level 3 has subsequently explained that there is no additional impact 
associated with its occupancy of the rights-of-way, and that Level 3 and Adesta (not 
NYSTA) bear any incremental additional costs in any event.  See Level 3 Reply Comments 
at 22-24. 


26  See, e.g., Petition, Ex. 17 (Rider), § II.A.2.  As explained in the Petition, Adesta was known 
at the time as MFS Network Technologies, or “MFSNT.”  See Petition at 5 n.4. 


27  See Petition, Ex. 6 (NYSTA/MFSNT Agreement), Art. 5, Item 1 (“MFSNT shall maintain 
and operate the Authority Telesystem and Facilities at its own cost and expense, with the 
exception of utility costs at the AUTHORITY’s buildings.”). 
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disputed, NYSTA did not undertake a cost study, perform market research outside of 
monopoly conditions, or engage in any comparable analysis to support the rates it 
imposes on Level 3 for right-of-way occupancy.28  In a halfhearted attempt to imply that 
it has in fact assessed the costs related to these fees, NYSTA recently presented the FCC 
with a document that purportedly demonstrates NYSTA’s “process for evaluating and 
revisiting costs on an ongoing basis.”29  Notwithstanding NYSTA’s exaggerated 
description, the document contains only a general analysis of NYSTA’s revenues and 
expenses, not a cost study applicable to rights-of-way occupancy.  NYSTA does not—
apparently because it cannot—point to anything related to costs associated with right-of-
way occupancy.  This is hardly surprising, since Level 3’s occupancy of these rights-of-
way does not generate any additional cost. 


 
While each of these undisputed facts is troubling in its own right, the true impact of 


NYSTA’s conduct emerges only when considering them together.   NYSTA recognized that it 
exercises a monopoly chokehold over access to the Backbone Network, and it used that control 
to hold Williams’ $31-million network hostage for a year.  Williams believed that its initial 
purchase agreement included all “technically feasible” access points needed—in other words, 
that the original agreement allowed for additional access points without any additional fees.30  In 
the face of NYSTA’s intransigence, however, Williams ultimately gave in and agreed to pay 
rents that utterly dwarf prevailing rates and the rates NYSTA applies to other right-of-way 
uses—even though occupancy of the right-of-way does not impose any additional burden on 
NYSTA.31  As demonstrated by the absence of any cost study or meaningful market analysis, 
NYSTA’s rents reflect the pure exercise of monopoly power, to the detriment of consumers and 
providers alike.  Against this backdrop of undisputed fact, there can be no doubt about the 
Commission’s authority to act in this case or about the preemptive action it should take. 


 


                                                 
28  See Petition at 13; Level 3 Reply Comments at 17-20.   
29  NYSTA ex parte at 12 n. 32; see also id., Ex. 3. 
30  Put another way, Williams’ opening proposed price for the additional connections was $0, 


not a rental fee “substantially similar” to the one that NYSTA ultimately extracted.  NYSTA 
ex parte at 3. 


31  Level 3’s opponents have argued that Williams’ eventual agreement to pay NYSTA’s 
exorbitant rates and the fact that Williams actually paid them for some period of time 
somehow undermines Level 3’s arguments.  See, e.g., id. at 3-4.  But that reasoning requires 
the Commission to follow an inverted analysis, as the following hypothetical makes clear.  If 
Williams had signed the Riders and then immediately sought relief from the Commission 
prior to making a single payment, would the Commission have found without great difficulty 
that NYSTA’s exorbitant rents violate § 253?  If so, then Williams’ conduct after signing—
i.e., whether it paid or not—should be irrelevant, since Williams’ post-signing actions cannot 
work some form of alchemy to transform NYSTA’s unlawful pre-signing actions into lawful 
conduct. 
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B.2. No One Disputes the Key Terms of the Agreements Related to the 


Backbone Network 
  


There is also general agreement about the core agreements related to the Backbone 
Network, including terms detailing which parties own particular assets, which parties are leasing 
(and from whom), who bears responsibility for maintenance, and what payment obligations 
apply.  A layperson’s description of these key terms follows, focusing first on the longitudinal 
network and the original connection points, and then on the 17 additional connection points 
covered by the Riders at issue in this proceeding. 


 
THE LONGITUDINAL NETWORK AND ORIGINAL CONNECTION POINTS. 


 
OWNERSHIP 
 
o Under contract with NYSTA, Adesta installed all of the ducts located along 


NYSTA’s right-of-way (including the longitudinal ducts and also the lateral ducts 
serving the original connection points) and all of the fibers located within those 
ducts.32   
 


o NYSTA holds title to the ducts located within the right-of-way.33   
 


o Level 3 has an indefeasible right of use to occupy and use the ducts.34   
 


o Level 3 holds title to its fibers located within the ducts.35  Level 3 may use the 
fibers for any lawful purpose without limitation.36   


 
MAINTENANCE  
 
o Adesta bears full responsibility for all maintenance and operation costs (and 


associated costs) related to the ducts and fibers located in the longitudinal right-
of-way and in the lateral rights-of-way serving the original connection points.37   


                                                 
32  See, e.g., Petition, Ex. 6 (NYSTA/MFSNT Agreement), Art. 2. 
33  See id., Art. 3, Item 2; see also Amend. No. 3 to NYSTA/MFSNT Agreement § 2 (revised 


Art. 3), § 8 (revised Art. 9, Item 1), Ex. A (Bill of Sale) (March 27, 2003) (copy attached 
hereto as Ex. 1). 


34  See Petition, Ex. 7 (On-NYSTA User Agreement), Art. 2, Item 1.a.  Level 3 may use the 
ducts for any lawful purpose without limitation.  See id., Art. 6. 


35  See id., Art. 1, Item 4.   
36  See id., Art. 6. 
37  See id., Ex. 6 (NYSTA/MFSNT Agreement), Art. 2, Art. 5, Items 1 & 2; see also id., Ex. 7, 


(On-NYSTA User Agreement), Art. 7, Item 1. 
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o Adesta must conduct maintenance and operation work from outside of the rights-
of-way when possible, and it must refrain from disturbing or blocking vehicular 
traffic.38   


 
FEES 
 
o Williams paid a one-time fee of $5,519,296 to Adesta to install, splice and test 


Williams’s fibers.39  This fee covered the installation of the fibers running 
longitudinally along the right-of-way as well as the installation of the original 
lateral connection fibers.  The fee is not allocated in any way between the 
longitudinal and lateral fibers. 
 


 Adesta pays NYSTA 50 percent of its “fiber installation profit,” which is 
the amount by which Adesta’s receipts for procuring, installing, splicing 
and testing fibers exceeds its costs.40  Level 3 does not know how much 
Adesta has paid to NYSTA pursuant to this profit-sharing requirement.   


 
o Williams paid a one-time “User Fee” of $25,737,500 to Adesta for its occupancy 


of the ducts running longitudinally along the right-of-way as well as at the 
original lateral connection fibers.41  The fee is not allocated in any way between 
the longitudinal conduit and the connection points.  
 


 This payment was broken down as follows:  Williams paid $10,725,061 
directly to Adesta, $8,250,096 directly to NYSTA, and $6,762,343 to an 
escrow account for the benefit of NYSTA.42   


 
o In addition, Level 3 pays an annual “User Fee” of $300 per route-mile (i.e., less 


than six cents per linear foot) to Adesta for all maintenance and operation costs.43  
This fee is adjusted annually to reflect changes in the Consumer Price Index.44  
The fee is not allocated in any way between the longitudinal right-of-way and the 
lateral connection rights-of-way.   


 


                                                 
38  See id., Ex. 7, Art. 5, Item 1. 
39  See id., Ex. 7, Art. 3, Item 2.c. 
40  See Amend. No. 1 to NYSTA/MFSNT Agreement § 7 (revised Art. 10(b)) (Jan. 31, 1997) 


(“NYSTA/MFSNT Amendment No. 1”) (copy attached hereto as Ex. 2). 
41  See Petition, Ex. 7 (On-NYSTA User Agreement), Art. 3, Item 2.a.   
42  See id., Ex. 10 (Platt Letter ). 
43  See Petition, Ex. 7 (On-NYSTA User Agreement), Art. 3, Item 2.b.   
44  See id., Ex. 7, Art. 3, Item 4.   
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 This fee totaled $257,843.88 in 2009.  Level 3 does not challenge this fee. 


 
 Adesta pays 20 percent of this fee to NYSTA.45     


 
WILLIAMS’ 17 ADDITIONAL CONNECTION POINTS. 
 


OWNERSHIP 
 
o Pursuant to the Riders executed by NYSTA, Williams, and Adesta, Adesta 


installed the ducts and fibers serving the 17 additional connection points.46   
 


o NYSTA holds title to the ducts serving the additional 17 connections.  While the 
permits and Riders do not state expressly which party holds title, they refer to the 
additional connections as an expansion of the existing communications facility 
located on the right-of-way, and they provide that title related to the additional 
connections shall be governed by existing agreements following the Riders’ 
expiration.47     
 


o Level 3 has a non-exclusive right to install and operate ducts and fiber serving the 
additional 17 connections.48   


 
o Level 3 holds title to the fibers serving the additional 17 connections.  While the 


permits and Riders do not state expressly which party holds title, they refer to the 
additional connections as an expansion of the existing communications facility; 
they provide that title to the additional connections shall be governed by existing 
agreements following the Riders’ expiration; and they describe Level 3’s right to 
lease and license fiber strands in terms that suggest title is held by Level 3.49   


 
MAINTENANCE  
 
o Adesta bears responsibility for maintenance of the infrastructure located on 


NYSTA’s right-of-way serving the 17 additional connection points.50  Level 3 
pays Adesta for this work at the $300-per-route-mile rate that governs the 


                                                 
45  See Ex. 2, revised Art. 10(b).  
46  See, e.g., Petition, Ex. 31 (Rider), Preamble & Adesta Signature Block. 
47  See, e.g., id., Ex. 31, Preamble, Art. II.A.8. 
48  See, e.g., id., Ex. 31, Art. II.A.1, D.2. 
49  See, e.g., id., Ex. 31, Preamble, Art. II.A.8, D.1. 
50  See, e.g., id., Ex. 31, Art. II.A.2.   
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longitudinal network and the original lateral connections.  NYSTA bears no cost 
or expense related to the maintenance.51   


 
FEES 
 
o Level 3 pays NYSTA (not Adesta) an annual rental fee under each of the Riders.52  


The rent rises each year to reflect changes in the Consumer Price Index.53   
 


o The aggregate annual rent for the seventeen permits was $706,468 in 2008.54 
 


o The Riders convey only and solely a right to occupy NYSTA rights-of-way, and 
the rent charged is solely attributable to such occupancy.  No other commitments 
from NYSTA beyond allowing occupation of the rights-of-way are included in 
the Riders.55   
 


o The Rider rent payments are the only fees that Level 3 challenges in this 
proceeding.56   


 
No one disputes any of the key contractual terms summarized above.  Thus, even though 


the Commission has the authority and capability to assess contractual provisions, there is no need 
for it to do so here, because none of the material terms are in dispute. 


 
B.3. NYSTA’s Purported Factual Disputes Actually Reflect Disagreements 


about the Proper Application of Law  
 


While NYSTA maintains that it disputes several of Level 3’s asserted facts, an 
assessment of those facts reveals that NYSTA’s contentions relate to the proper application of 


                                                 
51  See id., Ex. 31. 
52  See, e.g., id., Ex. 31, Preamble, Art. II.B.1.A.   
53  See id., Ex. 31, Art. II.B.1.B. 
54  See Petition at 26; Petition, Ex. 14, Row 18. 
55  See infra § I.B.3. 
56  NYSTA argues that Level 3 should be precluded from any relief because Williams actually 


paid these fees for several years before Level 3 objected to them.  See NYSTA ex parte at 7-
8.  This argument about Level 3’s purported delay actually does more to undermine 
NYSTA’s position than bolster it, as it highlights the fact that NYSTA received a windfall in 
the form of grossly inflated payments from Williams for several years in exchange for rights 
that should have cost a small fraction of the amount paid.  Williams’ payments, however, do 
not affect the Commission’s authority to decide this petition.  Articulating a nationwide 
standard for § 253 would benefit not only broadband providers such as Level 3 but also 
support the Commission’s ambitious broadband deployment goals. 
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law, not the underlying facts themselves.  Since the FCC has unquestioned authority to interpret 
and apply governing communications law, these disputes about how to apply the law here have 
no bearing on the FCC’s capacity and authority to take action on the Petition.   


 
• The Riders Are Not “Special Contracts.”  NYSTA argues in its most recent ex parte 


that the FCC should depart from its standard approach to § 253 petitions because, 
NYSTA asserts, the Riders at issue are “special contracts.”57  Specifically, NYSTA 
contends that the Riders not only afford a right of occupancy, they also allow Level 3 to 
increase the number of access points and regeneration connections serving its Backbone 
Network.58  Because of these “extra” rights, NYSTA argues, the right-of-way 
occupancies at issue are not subject to the general fee schedule that otherwise applies to 
all utility uses.59  But this amounts to double and triple counting.  Tallying “rights” in this 
manner is the same as concluding that renting an apartment gives the renter not only the 
right to occupy the apartment, but also the separate “special” rights to read a book there 
or keep food in the refrigerator.  In other words, NYSTA argues that Level 3’s permits 
are “special” because they enable Level 3 to use the corresponding right-of-way for a 
particular purpose (which imposes no additional burden on NYSTA).  But, of course, 
every right-of-way permit is just as “special” as Level 3’s since every permittee uses the 
right-of-way for something (such as conveying electricity, delivering natural gas, etc.).  
The bottom line remains what Level 3 has said from the start: the Riders give Level 3 
only an occupancy right.60   
 


• The Riders are Legal Requirements Covered by § 253.  NYSTA uses its most recent 
ex parte to contend that the Riders at issue are contracts, not “legal requirements” subject 
to § 253, and that the FCC accordingly lacks authority to take action.61  NYSTA’s 
argument is simply wrong.  New York law provides expressly that communications 
companies (and other utilities) may enter state highway rights-of-way only under 
permit.62  New York law provides further that provisions of law applicable to the state 


                                                 
57  See NYSTA ex parte at 2. 
58  See id. at 2, 4-5. 
59  See id. at 4 (arguing that “there was no applicable fee schedule”); Level 3 March 2010 ex 


parte at 15 & n.45 (noting that NYSTA’s fee schedule expressly relates to “‘all types’ of 
utility facilities”). 


60  See Level 3 March 2010 ex parte at 19-21. 
61  See NYSTA ex parte at 3. 
62  See N.Y. High. Law § 52 (2010) (barring anyone from laying or maintaining “underground 


wires or conduits” in “the state highway right of way” without a permit); 17 N.Y. Comp. 
Codes R. & Regs. § 131.2 (2010) (providing that utilities may occupy only as provided by 
law or under permit), § 131.16 (2010) (providing that a “Use and Occupancy” permit “is 
required for all utilities” that occupy the right-of-way).   
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highways apply with equal force to the Thruway.63  In short, Level 3 is forbidden by law 
to occupy NYSTA’s rights-of-way without a permit, which leads to the inescapable 
conclusion that the permits and their Riders constitute legal requirements for Level 3.  
Since NYSTA agrees that the FCC has authority to assess “legal requirements” under 
§ 253,64 there can be no actual dispute about the Commission’s authority to take action 
here.65 
 


• NYSTA’s Rents Have Prevented Level 3 from Using the Backbone Network for 
Broadband Stimulus Deployments and Other Network Expansions.  For the second 
time, NYSTA trots out the meaningless argument that Level 3 has expanded service 
offerings in New York State.  Completely ignoring the response Level 3 provided when 
NYSTA first leveled this charge, NYSTA contends without any basis that Level 3’s 
expanded service demonstrates that NYSTA’s exorbitant rents are not impairing Level 
3’s ability to provide service.66  As Level 3 explained the last time NYSTA made this 
argument, its so-called expansion in New York relied entirely on infrastructure that was 
already in place, and therefore did not require the deployment of any new facilities along 
the Backbone Network or the negotiation of any new Riders.67  In other words, Level 3 
has been able to expand service in areas adjacent to the Thruway only when it can do so 
without having to engage in discussions with NYSTA about additional access points.  
Rather than support NYSTA’s contention about Level 3’s ability to expand, this directly 
undermines the argument that the rents contained in the Riders do not derail the 
deployment of additional infrastructure.  The rents undermine Level 3’s ability to bring 
broadband to unserved and underserved communities. 


                                                 
63  See N.Y. High. Law § 349 (2010) (providing that the provisions applicable to state highways 


apply to state thruways “as though they were designated as state highways”); cf. N.Y. Pub. 
Auth. Law § 354(11) (2010) (providing that NYSTA has the authority “construct and 
maintain” wires and cables in the area under its jurisdiction, or to “grant permits or 
easements for such purposes”).   


64  See NYTSA ex parte at 8. 
65  St. Louis and NATOA disparage Level 3’s petition on the grounds that the Riders at issue 


contain provisions purportedly waiving Williams’s right to seek relief under § 253.  See St. 
Louis ex parte at 2; NATOA ex parte, Attach. 2 at 1.  As Level 3 explained in its Petition, see 
Petition at 43, courts have held consistently that contractual waivers of § 253 are 
unenforceable and that it is improper for localities even to include them in agreements.  See, 
e.g., TCG N.Y., Inc. v. City of White Plains, 305 F.3d 67, 82 (2d Cir. 2002) (finding waivers 
of § 253 to be “completely unenforceable” because they are “a transparent attempt to 
circumvent § 253”); Qwest Commc’ns Corp. v. City of New York., 387 F. Supp. 2d 191, 193-
94 (E.D.N.Y. 2005) (invalidating terms of a franchise agreement that required waiver of legal 
challenges); TC Sys. v. Town of Colonie, 263 F. Supp. 2d 471, 488 (N.D.N.Y 2003) 
(invalidating contractual waiver of right to challenge requirements under § 253). 


66  See NYSTA ex parte at 5. 
67  See Level 3 Reply Comments at 16. 
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• NYSTA’s Monopoly Rents Do Not Reflect “Fair Market Value.”  NYSTA never 
disputes that it has exercised monopoly power in imposing the rents at issue, yet it 
contends all the same that the rents were the product of “market-based negotiations” and 
therefore reflect fair market value.68  But equating monopoly pricing with fair market 
value is disingenuous at best and, in fact, amounts to a thinly veiled request that the FCC 
bless its predatory approach to pricing.  Describing the negotiations as “market-based” is 
simply laughable, considering that NYSTA’s refusal to issue permits at lower rents 
effectively stranded Williams’s $31 million asset.  Equating this scenario with “fair 
market value” is comparable to suggesting that the price a drowning man would pay for a 
life jacket represents its fair market value, not its price on the shelf in a sporting goods 
store. 
 
Perhaps in an effort to justify its exorbitant rents, NYSTA informs the Commission that it 
relies on user fees to pay for maintenance and operation costs, highway repair, bridges, 
slopes, fencing, safety implementation, and equipment servicing.69  NYSTA fails to note, 
however, that none of these undertakings has any bearing on Level 3’s occupancy of 
discrete areas of the right-of-way, nor why Level 3 should bear a grossly disproportionate 
share of NYSTA’s aggregate expense. 
 
On the subject of its costs (whether user-supported or not), NYSTA brazenly rebuffs 
FCC’s request for cost data, preferring instead to stick with the more profit-maximizing 
argument that its monopoly rents constitute legitimate fair market value.70  Again, 
NYSTA does not deny that monopoly conditions are present, but it posits instead that an 
analysis based on competitive, non-monopoly conditions is “questionable.”71  Though its 
rationale for this argument is hard to follow, it appears NYSTA contends that its right-of-
way is a “scarce” resource, and that monopoly pricing is accordingly appropriate.72  If 
that is indeed what NYSTA means to argue, its assertion about scarcity is completely 
nonsensical.  Indeed, along the 570-mile length of the Thruway there is enough room for 
more than 1.5 million right-of-way occupancies (assuming all are two feet wide).  
Moreover, considering that the permits at issue here are non-exclusive,73 they are by 
definition the opposite of scarce since NYSTA can issue permits to others to use the same 
space simultaneously. 
 


* * * * * 


                                                 
68  NYSTA ex parte at 10; see also id. at 5-6. 
69  See id. at 11-12. 
70  See id. at 9. 
71  See id. at 9 & n.20.  
72  Id.  
73   See, e.g., Petition, Ex. 31 (Rider), Art. II.A.1, D.2. 
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In sum, there is no genuine dispute about any of the material facts underlying the 


Petition, including the central provisions of the relevant agreements and Riders. While NYSTA 
purports to dispute some material facts, a closer inspection reveals that NYSTA actually agrees 
with the factual scenario but pushes an alternative (and unsupported) application of law.  In any 
event, even if some facts are in dispute (although, again, none appears to be), the Commission 
has the clear authority to resolve those disputes. 


 
II. DECLINING TO PREEMPT NYSTA’S EXORBITANT RENTS WOULD CRIPPLE 


BROADBAND DEPLOYMENT ALONG THE THRUWAY AND CHILL BROADBAND 
DEPLOYMENT PROJECTS ELSEWHERE THAT DEPEND ON ACCESS TO PUBLIC RIGHTS-
OF-WAY 


  
Level 3 has explained in significant detail the common sense conclusion that, left in 


place, NYSTA’s right-of-way occupancy rents would stall broadband deployment efforts along 
the Thruway.74  In brief, the rents NYSTA has imposed completely undermine the financial 
justification for the middle-mile deployments necessary to connect smaller communities to the 
Backbone Network, thus depriving them of direct access to the high-speed offerings that a 
connection can provide.  In other words, rents like NYSTA’s deter the private sector from 
entering into the shared resource arrangements necessary to deliver cutting edge high-speed 
service to consumers.   


 
 St. Louis takes precisely the opposite position in response, contending in its most recent 
ex parte that prohibiting NYSTA from imposing these rents would undermine broadband 
deployment.75  While St. Louis argues that this would preserve the ability of localities to “charge 
a fair market value for their property,”76 it is instructive to scrutinize the argument more closely.  
By urging the FCC not to apply § 253 in this context, St. Louis is arguing for an unchecked right 
to engage in the conduct § 253 prohibits—that is, to impose discriminatory, unfair, and 
unreasonable rents, including rents (like those at issue here) that were imposed under monopoly 
conditions where the right-of-way owner holds the carrier hostage.   
 
 St. Louis further attempts to justify its position by contending that the argument against 
applying § 253 finds support in an economic research paper prepared by W. Ed Whitelaw and 
Bryce Ward.77  Even a cursory review of the paper raises questions, however, about whether the 
authors had been informed about the facts of this dispute.  In particular, the paper never refers to 
NYSTA, Level 3, or the Petition.  Perhaps more tellingly, the paper develops its arguments on 


                                                 
74  See, e.g., Petition at 3, 22-27; Level 3 Reply Comments at 4-6. 
75  See St. Louis ex parte at 5-6; see also NYSTA ex parte at 7 (arguing that applying § 253 here 


would undermine the National Broadband Plan). 
76  See St. Louis ex parte at 5. 
77  See id. at 5-6 & Attach. A.  
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the unfounded presumption that the rights-of-way at issue here are a scarce resource, and that it 
is therefore appropriate to charge premium prices for their use.78     
 


In reality, of course, the right-of-way occupancy rights at issue are anything but scarce.  
As noted above, there is enough room for more than 1.5 million exclusive right-of-way 
occupancies along the length of the Thruway.  Moreover, the 17 occupancies at issue here are 
non-exclusive, meaning that NYSTA can authorize others to use them simultaneously with Level 
3.79  In short, there is no meaningful limit at all on the number of right-of-way occupancies along 
the Thruway, and no one (not NYSTA, NATOA, St. Louis or anyone else) has presented any 
evidence suggesting the 17 occupancies at issue here have displaced or even inconvenienced any 
other prospective occupant.80  There is simply no competing demand for these connection points.  
To suggest, as St. Louis does, that the “scarcity” of this resource somehow justifies monopoly 
pricing borders on ridiculous. 
 


Far from supporting the argument that localities should be free to discriminate and price 
gouge, the Whitelaw/Ward paper in fact supports Level 3’s argument.  The paper explains 
correctly that one method for determining the market value of a right-of-way is to assess the 
price to which a willing buyer and willing seller would agree.81  Part of this calculus, the paper 
observes, calls for assessing the costs the buyer would face if it selected an alternative route.82  
This formulation reveals exactly why the monopoly prices NYSTA has imposed cannot reflect 
actual market value:  since the Backbone Network was already in the ground at the time the 
additional Riders were negotiated, the buyer (Williams) had no practical ability to consider any 
alternative routes, giving NYSTA the power to use its unchecked control over access to the 
installed fibers to dictate the price of its choosing. 


 
In reality, freeing localities from the requirements of § 253 (i.e., empowering them to 


price rights-of-way as they please, even through exercise of monopoly power) would stop shared 
resource broadband deployment in its tracks.  The private sector would simply walk away, 
because carriers will have no interest in investing in shared resource deployments if § 253 does 
not guard against localities holding sunk investments hostage as NYSTA has done here.  Indeed, 
Congress adopted § 253 to guard against precisely this kind of conduct, and the FCC has made 
clear that § 253 does indeed apply in the shared resource context.83  Changing course now as St. 


                                                 
78  See id., Attach. A at 3-5. 
79  See, e.g., Petition, Ex. 31 (Rider), Art. II.A.1, D.2. 
80  See Level 3 Reply Comments at 11 n.40 (noting that NATOA had failed to “demonstrate[] 


how Level 3’s occupancy of a few hundred lateral feet along a 570-mile highway system has 
displaced any other potential occupants”). 


81  See St. Louis ex parte, Attach. A at 7.   
82  See id.   
83  See, e.g., Petition of the State of Minn. for Declaratory Ruling Regarding the Effect of 


Section 253 on an Agreement to Install Fiber Optic Wholesale Transport Capacity in State 
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Louis requests would disregard the Commission’s precedent, ignore Congress’s intent, and 
effectively freeze shared resource broadband deployment. 


 
III. THE CALIFORNIA PAYPHONE STANDARD REQUIRES PREEMPTION, AND A CHEVRON 


ANALYSIS REINFORCES THAT CONCLUSION 
 


Level 3’s opponents argue at length that Level 3 has sandbagged them and the FCC with 
a late-filed description of the applicable standard, that the Commission lacks authority to even 
consider matters pertaining to § 253(c), and that Level 3 has improperly asked the FCC to reform 
the offending Riders.  The commenters have missed the mark on each point.  First, as Level 3 
has argued from the very outset of this proceeding, § 253 requires the Commission to preempt 
NYSTA’s offending prices for access to rights-of-way.  Notwithstanding the opposing 
commenters’ assertions that Level 3 has discussed the governing standard only in ex partes filed 
after the comment period closed, the record demonstrates that Level 3 has explained in all of its 
filings (including the Petition itself) that the California Payphone standard applies, and that it 
has been further clarified by the First Circuit’s Guayanilla decision.  Second, as Level 3 has 
explained repeatedly, the FCC clearly has jurisdiction to assess the contours of the § 253(c) safe 
harbor.  Logic dictates this result—because any other interpretation would eliminate the role that 
§ 253(a) and (d) require the Commission to assume—and a Chevron analysis confirms it.  And, 
third, Level 3 agrees that the FCC only has authority to preempt—not to reform contracts—and it 
explains (again) that preemption is all that it seeks. 
 


A. NYSTA’s Fees Violate § 253(a) Under the California Payphone Standard 
 


The FCC and the appellate courts uniformly accept the FCC’s California Payphone 
order84 as the foundation for analyzing § 253(a) claims alleging that a state or local statute or 
regulation has “the effect of prohibiting the ability of any entity to provide any interstate or 
intrastate telecommunications service.”85  In California Payphone, when considering whether a 
particular legal requirement violated § 253(a), the FCC evaluated whether the legal requirement 
in question “materially inhibit[ed] or limit[ed] the ability of any competitor or potential 
competitor to compete in a fair and balanced legal and regulatory environment.”86 


 


                                                                                                                                                             
Freeway Rights-of-Way, Memorandum Opinion. and Order, 14 FCC Rcd. 21,697 (1999) 
(“Minnesota Order”). 


84  Cal. Payphone Ass’n Petition for Preemption of Ordinance No. 576 NS of the City of 
Huntington Park, Cal. Pursuant to Section 253(d) of the Communications Act of 1934, 
Memorandum Opinion and Order, 12 FCC Rcd. 14,191 (1997) (“California Payphone”). 


85  47 U.S.C. § 253(a). 
86  California Payphone, 12 FCC Rcd. at 14,206 ¶ 31; see also Pub. Util. Comm’n of Tex. et al., 


Petitions for Declaratory Ruling and/or Preemption of Certain Provisions of the Tex. Pub. 
Util. Regulatory Act of 1995, 13 FCC Rcd. 3460, 3470 ¶ 22 (1997) (same). 
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As the Solicitor General argued in an amicus brief on behalf of the FCC and the United 


States, the California Payphone standard should be applied through assessing the “practical 
effects” of the challenged legal requirement.87  Just such an assessment appears in Puerto Rico 
Telephone Co. v. Municipality of Guayanilla, in which a challenged municipal ordinance 
required carriers to pay monthly fees equal to five percent of their gross revenues earned from 
calls originating within the municipality.88  In analyzing the fees’ impact, the Guayanilla court 
considered the cumulative effect if municipalities throughout the Commonwealth adopted the 
fees.  The court found that the ordinance violated § 253(a) because it would have increased 
carriers’ costs tenfold if applied to all Puerto Rican municipalities.89  Evaluating the fees’ 
cumulative effect enabled the court to see the way that exorbitant fees, as they spread among 
municipalities, may inflict a “death of a thousand cuts,” each raising costs and leeching profit 
margin until the carrier can no longer survive. 


 
 Far from being an unreasonable source of precedent, as NYSTA suggests,90 the 
Guayanilla court was following FCC guidance in analyzing the cumulative effects of the 
ordinance.91  In its Suggested Guidelines for Petitions for Ruling Under Section 253 of the 
Communications Act (“Suggested Guidelines”), the FCC specifically requests information 
regarding potential “cumulative adverse effects” of “multiple local regulatory regimes.”92  
NYSTA ignores the Suggested Guidelines and mischaracterizes Guayanilla, however, to equate 
“the effect of prohibiting service” with an actual prohibition of service.93  But NYSTA’s 
characterization improperly collapses the two prongs of the statute.  Section 253(a) enumerates 
the two prongs separately: “[n]o State or local statute or regulation, or other State or local legal 
requirement,” (1) “may prohibit”; or (2) “have the effect of prohibiting the ability of any entity to 
provide any interstate or intrastate telecommunications service.”94 
 
 NYSTA then seeks to limit Guayanilla—specifically, its own mischaracterization of 
Guayanilla—to the facts of that case.95  But the Guayanilla decision nowhere hints that it might 
                                                 
87  See Level 3 Reply Comments, Ex. B (Brief for the United States as Amicus Curiae at 8, 11, 


Level 3 Commc’ns, LLC v. City of St. Louis, Nos. 08-626 and 08-759 (S. Ct. May 2009)) 
(“FCC Amicus Brief”). 


88   450 F.3d 9 (1st Cir. 2006).  
89  Id. at 18. 
90  See NYSTA ex parte at 10, 14. 
91  See, e.g., FCC, Suggested Guidelines for Petitions for Ruling Under Section 253 of the 


Communications Act, Public Notice, FCC 98-295, at B.4. (1998) (“Suggested Guidelines”).  
92  Id.  
93  See NYSTA ex parte at 14 (“The court effectively concluded that if the fee would be 


prohibitory if charged for access to more valuable property in Puerto Rico, it would also be 
prohibitory if charged in Guayanilla.”). 


94  47 U.S.C. § 253(a). 
95  See NYSTA ex parte at 14. 
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be so limited nor does NYSTA provide any support for its argument.96  Moreover, NYSTA’s 
reliance on Qwest Corp. v. Elephant Butte Irrigation District97 to distinguish Guayanilla does 
not survive scrutiny.  The EBID court held that Qwest’s report estimating the cumulative effect 
of EBID’s fee scheme on a state-wide basis could not be considered on the ground that its 
preparer was not an expert witness for the purposes of Rule 30(b)(6).  The court described the 
report’s assumptions as “unrealistic without proof that at least one other municipality is moving” 
towards adopting an equivalent fee scheme.98   Nothing could be further from the present case.  
NYSTA’s fee structure applies statewide; the 570-mile Thruway passes through at least 152 
jurisdictions within New York state: 23 counties, 92 townships, 13 cities, and 24 villages.99   
 


NYSTA’s fee structure already burdens third-party entities, including Level 3, in 
precisely the manner that the EBID court suggested.  Additionally, other jurisdictions have 
expressed a desire to move to similarly exorbitant fee structures.100  Cumulative effects are an 
immediate, real, and significant concern, as the FCC’s Suggested Guidelines recognize.101  This 
fact is aptly demonstrated here, where NYSTA consulted with outside counsel for the 
Massachusetts Turnpike Authority when attempting to set the “rent” for the Riders—
demonstrating that rents in one jurisdiction directly affect rents elsewhere, resulting in 
cumulative effects.102  Accordingly, the FCC appropriately should examine the cumulative effect 
of franchise fees, rents or other material obligations that, if applied more broadly by a significant 


                                                 
96  Id. (providing no citations to Guayanilla in its discussion). 
97  616 F. Supp. 2d 1110 (D.N.M. 2008).  In that case, Qwest submitted an expert report about 


the cumulative effect of EBID’s fee structure.  The court determined that the Qwest 
employee who prepared the report was not an expert witness for the purpose of the case. 


98  Id. at 1125. 
99  See NYSTA ex parte, Ex. 1 (New York State Thruway Authority Transition Advisory 


Council, Final Report (undated)) at 4.  
100  See, e.g., Level 3 Reply Comments at 14, 17-18 (describing the Massachusetts Turnpike 


Authority’s monopoly pricing for right-of-way access). 
101  Suggested Guidelines at B.4.  The Suggested Guidelines also reflect the FCC’s understanding 


that preemption implicates both competition and governance concerns, and that swift 
resolution of § 253 disputes is critical.  To that end, the Suggested Guidelines note, “In order 
to ensure that, on the one hand, competition is not unduly delayed by requirements that retard 
vigorous market entry, while, on the other hand, the vital role of state and local authorities in 
advancing the interests of their citizens is acknowledged, the Commission must undertake 
full and expeditious examination of the issues raised in each petition.”  Id. at 1 (emphasis 
added).  


102  See, e.g., Comments of Verizon and Verizon Wireless, WC Docket No. 09-153, at 4-8 (filed 
Oct. 15, 2009) (“Verizon Comments”) (describing examples of municipalities that adopted 
similar fee schemes); see also Comments of Qwest Commc’ns Int’l, Inc., WC Docket No. 
09-153, at 3-8 (filed Oct. 15, 2009) (“Qwest Comments) (same); Comments of AT&T Inc., 
WC Docket No. 09-153, at 4-5 (filed Oct. 15, 2009) (“AT&T Comments”) (same). 
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percentage of state and local governments, would materially inhibit or limit the ability of any 
competitor or potential competitor to offer telecommunications services or compete in a fair and 
balanced legal and regulatory environment. 


 
Level 3 has argued for such a clarified standard under § 253(a) since filing its Petition in 


April 2009.103 Contrary to its opponents’ contentions, this is not a new argument,104 and Level 3 
did not raise it for the first time in ex parte filings.  Instead of a “new interpretation” of 
§ 253(a),105 Level 3 seeks clarification of the existing standard so as to avoid exactly the kind of 
shifting-target argument that NYSTA has put forward in support of its fees.  Notwithstanding 
NATOA’s characterizations,106 Level 3’s ex parte filings are akin to responses to requests for 
supplemental briefing.  Moreover, the Commission’s rules permit responses at any time, as 
NATOA has demonstrated in its own ex parte submissions.107  All the same, Level 3 would have 
no objection if the Commission were to issue a public notice permitting a brief period for any 
additional comments. 
 


B. The FCC Has Plenary Authority to Preempt NYSTA’s Exorbitant Fees 
 


The FCC previously has exercised jurisdiction to determine whether a legal requirement 
violating § 253(a) falls within or outside the savings clause of § 253(c).  Indeed, this 
determination was necessary for the FCC to reach its decision in the Minnesota case.108  Thus, 
the only remaining jurisdictional question is whether the FCC is required or just permitted to 
preempt the offending legal requirement, or whether a court must make such a final declaration 
when addressing any attempt to enforce the offending legal requirement.  A logical review of the 
statute and an analysis under Chevron both confirm that the FCC is obligated to preempt in these 
circumstances. 


 


                                                 
103  See Petition at 32-35; Level 3 Reply Comments at 27. 
104  See NYSTA ex parte at 12-13; NATOA ex parte, Attach. 2 at 1-2; St. Louis ex parte at 4. 
105  NYSTA ex parte at 2. 
106  See NATOA ex parte, Attach. 2 at 1-2.  
107  Id., Attach. 2. 
108  Minnesota Order, 14 FCC Rcd. at 21,730 ¶ 63 (“In addressing the status of the Agreement 


under section 253, we are responding to Minnesota’s request for a declaratory ruling on the 
Agreement. Since we conclude that Minnesota fails to demonstrate that the Agreement will 
not violate section 253(a) or that it is protected by section 253(b), we must consider whether 
the Agreement is protected from preemption by section 253(c) in order to fully respond to 
Minnesota’s petition. Our discussion of these issues should not be interpreted as addressing 
potential issues involving the Commission’s jurisdiction under section 253(c).”).  Without 
addressing § 253(a) separately from and in addition to § 253(c), the Commission risks courts 
distinguishing subsequent § 253 claims to avoid being bound by agency precedent.   
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Section 253 in no way limits the FCC’s jurisdiction over preemption requests.  There is 


simply nothing in the plain text that curtails the FCC’s jurisdiction.  The absence of any such 
limitation in the text is critical because, in the Telecommunications Act of 1996, Congress had 
no difficulty saying when it was stripping the FCC of jurisdiction.109  The Act simply says no 
such thing in § 253. 


  
In short, the plain language of the statute supports FCC jurisdiction over Level 3’s 


Petition.110  However, to the extent that some commenters argue otherwise, a close reading of the 
legislative history illustrates why this is so.  Under the second step of the well-known Chevron 
two-step statutory construction standard,111 an agency may—but is not required to—consider 
legislative history when the text of a statute is ambiguous.112  Statutory ambiguity implies that 
Congress has delegated authority to the agency to fill any gaps.113  An agency may refer to 
legislative history to reach a reasonable interpretation of the statute.  But the legislative history 
does not overturn the plain meaning of the statute.114    


 
What an agency may not do is “pick and choose” certain portions of the legislative 


history supporting its statutory interpretation while ignoring other, contradictory portions.  Yet 
that is precisely what commenters would have the FCC do.  St. Louis, for instance, urges the 
FCC to focus on one portion of Senator Gorton’s statement in the legislative history regarding 
his second-degree amendment to § 253.115  But this reading would require the FCC to ignore 
Senator Feinstein’s statement that Senator Gorton’s amendment was “inadequate” because State 


                                                 
109  See, e.g., Telecommunications Act of 1996, 47 U.S.C. § 214(e)(2) (designation of Eligible 


Telecommunications Carriers expressly given to states), § 224(c) (reverse preemption of 
FCC pole attachment regulation where the state regulates), § 252(e) (state commission to 
approve interconnection agreement unless the state fails to act, in which case the FCC can 
act), § 543 (precluding any federal or state agency from regulating cable rates, but granting 
the Local Franchising Authority (“LFA”) authority to do so for basic rates (and the FCC only 
in limited circumstances if the LFA is not certified)). 


110  Accordingly, the FCC need not consider the legislative history.  See Level 3 March 2010 ex 
parte at 21-22. 


111  Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1985). 
112  United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132 (1985) (“Faced with such 


a problem of defining the bounds of its regulatory authority [e.g., determining when lands 
become water for purposes of the Clean Water Act], an agency may appropriately look to the 
legislative history and underlying policies of its statutory grants of authority.”). 


113  See County of Los Angeles v. Shalala, 192 F.3d 1005, 1016 (D.C. Cir. 1999). 
114  “Since an agency's interpretation of a statute is not entitled to deference when it goes beyond 


the meaning that the statute can bear.”  MCI Telecommc’ns. Corp. v. Am. Tel. & Tel. Co., 512 
U.S. 218, 229 (1994).  


115  See St. Louis ex parte at 7 (citing 141 Cong. Rec. S 8213 (daily ed. June 13, 1995) (statement 
of Sen. Gorton)).  
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and local governments “will continue to face preemption if they take actions which a cable 
operator asserts constitutes a barrier to entry and is prohibited under section (a) of the bill.”116  
Senator Feinstein further stated that Senator Gorton’s amendment “continues to permit cable 
operators to challenge local government decisions before the FCC.”117  Where, as here, the 
legislative history is contradictory, an agency may disregard it.   


 
In their most recent filings, Level 3’s opponents retread the same legislative history 


ground that NYSTA and NATOA already have covered.118  As Level 3 repeatedly has explained 
in response, NYSTA’s proposed interpretation is nonsensical because it effectively reads the 
FCC right out of the act; under NYSTA’s approach, an entity could thwart FCC oversight simply 
by invoking § 253(c).119  In light of the FCC’s obligation to preempt under § 253(d), an 
interpretation (like NYSTA’s) that removes it altogether is facially incorrect.120  NYSTA’s 
interpretation of § 253 also conflicts with Senator Gorton’s statements.  On the one hand, 
NYSTA argues that Senator Gorton’s amendment reflects an attempt at a “compromise” between 
those who wanted a central role for the FCC in § 253 and those who wanted no role for it at 
all.121  On the other hand, NYSTA’s interpretation of the statute illogically would have the effect 
of eliminating the FCC’s role altogether—representing not much of a compromise. 


 
If the FCC determines § 253 can be construed in more than one way, then under Chevron 


step 2, the most reasonable approach is the one that is consistent with its prior precedent.  That is 
the approach Level 3 has described above.  Moreover, this is the approach the FCC has already 
taken in the Minnesota Order and in its Suggested Guidelines, and it is the only one directly 
serving the goals of the National Broadband Plan.122     


 
C. Level 3 Seeks Preemption, Not Contract Reformation 


 
NYSTA argues that Level 3 seeks to use its Petition to “selectively reform” the Riders, 


and that it wants the FCC to impose the price term.123  Not so.  Level 3 wants the FCC to 
preempt the term (price) that violates § 253, not selectively to reform in some arbitrary way as 
                                                 
116  141 Cong. Rec. S 8305 (daily ed. June 14, 1995) (statement of Sen. Feinstein). 
117  Id. 
118  See NYSTA ex parte at 16-20; NATOA ex parte, Attach. 2 at 4; St. Louis ex parte at 6-7. 
119  See Level 3 Reply Comments at iv, 36-37. 
120  See id. at 36-37; Level 3 March 2010 ex parte at 21-26.  NYSTA states that there are “myriad 


judicial decisions” prohibiting FCC preemption, but it neglects to elaborate or to cite to a 
single one.  NYSTA ex parte at 21.  If NYSTA means to refer to the cases it cited in its 
comments, Level 3 has already rebutted NYSTA’s analysis of each.  See Level 3 Reply 
Comments at 39-42. 


121  NYSTA ex parte at 20. 
122  See supra § II. 
123  NYSTA ex parte at 2, 6-7; see also St. Louis ex parte at 2. 
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NYSTA suggests.124  Notably, Level 3 has not asked FCC to insert a new price term, but instead 
has suggested that the FCC could recognize that NYSTA’s existing fee schedule would pass 
muster under § 253.   


 
By suggesting that the FCC should not employ § 253 to wade into this dispute,125 


however, Level 3’s opponents implicitly contend that the FCC should authorize them to engage 
in discriminatory, competitively biased and patently unreasonable conduct without limit.  
NYSTA characterizes Level 3’s petition as an attempt to use a “loophole” to “evade” 
obligations126—yet fails to recognize that the so-called loophole is in fact a federal law that bars 
unreasonable, discriminatory and competitively biased terms. 


 
NYSTA argues further that the FCC has no role to play in matters involving contract, and 


it suggests that the Minnesota Order was an aberration inapplicable here.127  NYSTA then states 
(brazenly and categorically) that the FCC has “properly recognized” that contracts are not 
subject to § 253 actions.  But it offers no citations and absolutely no support for this proposition, 
particularly not for cases like this one where the contracts in question are legal requirements 
imposed by state law as a precondition for right-of-way occupancy.128  Nor does NYSTA address 
the fact that franchise agreements and right-of-way agreements such as these almost inevitably 
take the form of contracts.  In fact, notwithstanding NYSTA efforts to distinguish it, the 
Minnesota Order demonstrates with clarity that § 253 applies to matters of contract. 


 
IV. THE PETITION SHOULD BE RESOLVED SEPARATELY FROM AND INDEPENDENTLY OF 


THE PROPOSED INTERGOVERNMENTAL TASK FORCE ON RIGHTS-OF-WAY 
 


A. Existing Law and FCC Guidance Demonstrate that the FCC Should Resolve 
This Case in an Expeditious Manner   


 
Section 253 by itself provides the necessary tools to resolve this Petition.  There is no 


need to wait for input from the task force.  This case turns on NYSTA’s improper use of its 
monopoly power to extract eye-popping rents.  There is no need to assess what range of rents 
might be reasonable because the facts in this case clearly show discriminatory pricing based on 
monopoly power that has the effect of prohibiting Level 3 from providing service. 
 
                                                 
124  Contract reformation is unnecessary in any event, as the Riders contain a severability clause.  


See, e.g., Petition, Ex. 16 (Rider), Art. II.D.3(e) (“If any term, provision, covenant or 
condition of this Agreement is held by a court of competent jurisdiction to be invalid, void or 
unenforceable, the remainder of the provisions shall remain in full force and effect and shall 
in no way be affected, impaired or invalidated.”)   


125  NYSTA ex parte at 6; St. Louis ex parte at 3. 
126  NYSTA ex parte at 3. 
127  See NYSTA ex parte at 5; NATOA ex parte, Attach. 2 at 1.   
128  See Suggested Guidelines, supra note 91, at § I.B.3. 
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As to remedy, the monopoly rents imposed do not pass muster under § 253, but 


NYSTA’s published fee schedule does.  Although the published fee schedule provides an 
example of a permissible rate, it is by no means the only one.  The FCC should therefore preempt 
the offending price term and suggest that NYSTA and Level 3 negotiate an appropriate price that 
will comply with § 253.  This approach recognizes that both the benefits and the burdens from 
the contract are ongoing.   
 


The FCC should decide this petition expeditiously for four reasons: (1) the Commission’s 
Suggested Guidelines recognize the importance of swift resolution;129 (2) the repetitive nature of 
the ex partes filed by Level 3’s opponents confirms that the record is complete; (3) the district 
court case in the Northern District of New York is pending, and it would be valuable for that 
court and others nationwide for the FCC to resolve this issue before another federal court issues 
another opinion muddying the waters; and (4) economically distressed localities have been 
emboldened by the recent decisions from the Eighth and Ninth Circuits addressing § 253.130  
Seeking revenue streams in the face of the recession, States and localities have become more 
aggressive about imposing higher right-of-way rents.131  Level 3, like many other entities, also 
feels the pinch of the economy.  However, implementing a decision enforcing § 253 after 
allowing more time to pass will become increasingly difficult as more and more exorbitant rental 
regimes take effect.132 


 
B. The Role of the Task Force Will Be to Advise the FCC on Policy and Best 


Practices   
 


The intergovernmental task force will be well positioned to assess questions of fact and to 
study best practices—including assessments of reasonable ranges of rates for right-of-way 
occupancy in various contexts.  The task force can make recommendations to define “fair and 
reasonable compensation” in a broader set of circumstances.  Level 3’s opponents inexplicably 
suggest that Level 3’s Petition, filed before the National Broadband Plan was even proposed, will 
“prejudge” the work of a task force not even contemplated when Level 3’s Petition was filed.  
This is akin to arguing that the FCC should stop all enforcement of the Communications Act 


                                                 
129  See id. at B.4. 
130  See Level 3 Commc’ns, LLC v. City of St. Louis, 477 F.3d 528, 532 (8th Cir. 2007); Sprint 


Telephony PCS, L.P. v. San Diego County, 543 F.3d 571, 578 (9th Cir. 2008).  
131  See, e.g., Verizon Comments at 4-8 (describing fee schemes); see also Qwest Comments at 


3-8 (same); AT&T Comments at 4-5 (same). 
132  The Commission’s recent decision relating to pole attachments reflects the importance of 


swift determinations.  In that proceeding, the FCC recognized that the right of access to poles 
necessarily includes “the right of timely access,” and that “delays not warranted by the 
circumstances thus are unjust and unreasonable” and therefore violate statutory requirements.  
See Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, 
Order and Further Notice of Proposed Rulemaking, WC Docket No. 07-245 and GN Docket 
No. 09-51, FCC 10-84 (rel. May 20, 2010). 
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until further notice because enforcement could "prejudge" the outcome of statutory amendment
or Title II reclassification. If Madison River began blocking Vonage tomorrow, should the
Commission do nothing for fear of "prejudging" the broadband debate? The task force does not
preclude FCC action. The Commission should follow its statutory mandate to enforce the laws
currently in effect instead ofallowing, as NYSTA's suggestion would do, the task force to
"prejudge" the FCC's determination of pending and ripe proceedings within the FCC's statutory
and plenary authority.


* * * * *


Should you have any questions about any of the foregoing or any other matters related to
the Petition, we would welcome the opportunity to meet with you.


lZ:fullYsubmitted,~ ____


JohoT.Nab
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Counsel for Level 3 Communications, LLC
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