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Tribune Talks to Be Guided by Mediator
By SHIRA OVIDE

Tribune Co. said a court-appointed mediator will help negotiate among sparring
creditors in the media company's 21-month stint in bankruptcy, a sign of how
contentious the process has become.

Tribune also said its board formed a special committee to oversee its progress in
the bankruptcy process.

The moves illustrate the hurdles still facing Tribune, which owns newspapers
such as the Los Angeles Times and a string of TV stations, as it attempts to exit
Chapter 11 protection. Tribune tipped into bankruptcy in December 2008,

weighed down by nearly $13 billion in debt largely from a 2007 buyout deal led
by real-estate investor Sam Zell.

The company's biggest creditors, which include J.P. Morgan Chase & Co. and
investment firm Angelo Gordon & Co., are poised to take over the company.
First, though, these and other Tribune debt holders have to agree on Tribune's
blueprint to exit bankruptcy, and the creditor negotiations have broken down,
people familiar with the matter have said.

"We're pleased that the court has appointed a mediator; this is a clear sign that
reaching consensus is a valuable part of this process," Tribune Chief Executive
Randy Michaels said in a statement Wednesday.

The newly appointed special committee of Tribune's board consists of Mark
Shapiro, former chief executive of amusement-park company Six Flags
Entertainment Corp.; Jeffrey Berg, CEO of talent agency International Creative
Management, Inc.; Frontier Communications Corp. CEO Maggie Wilderotter;
and Frank Wood, who heads venture-capital firm Secret Communications, u.c.

The mediator in the case is Kevin Gross, a judge in the Delaware federal
bankruptcy court, the company said.

Write to Shira Ovide at shira.ovide@wsj.com
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Tribune Creditors Group Seeks Permission to
Sue ZeU, Others
By PATRICK FITZGERALD

Tribune Co. 's unsecured creditors are seeking approval from a bankruptcy judge
to sue Sam ?..ell and a group of other participants in the disastrous 2007

leveraged buyout that pushed the media giant to the brink of collapse.

In a filing Monday in U.S. Bankruptcy Court in Wilmington, Del., the committee
representing Tribune's unsecured creditors said it wants approval to sue Mr.
Zell, the deal's architect, as well as company directors, officers and big
shareholders who "collectively caused massive damage" to the company by
approving "the ruinous LBO transactions."

The committee is asking the bankruptcy court for authority to sue because, it
says, Tribune executives are "hopelessly conflicted" and "have no interest in
litigating claims" involving the LBO. Ahearing on the creditors' request is
scheduled for Oct. 22.

The creditors' bid comes as court-appointed mediator tries to broker a
bankruptcy-ex:it deal for Tribune, which publishes the Los Angeles Times and
Chicago Tribune and operates a string of broadcast outlets, after support for its
exit plan crumbled.

The Tribune buyout is the latest to face scrutiny by creditors of a company in
bankruptcy. Creditors can try to boost their recovery in a bankruptcy case by
filing a lawsuit claiming that a buyout was a fraudulent transaction that
provided no benefit to creditors.

In a key decision in another bankruptcy case, a Florida bankruptcyjudge ruled
that loans made to Tousa Inc. prior to its bankruptcy filing were "fraudulent
transfers" and ordered the home builder's lenders to tum over more than $600

million. That decision has buoyed the hopes of creditors seeking recoveries from
such litigation.

Tribune's committee is seeking to sue Zell and other insiders for breaching their

...wsj.com/.. ./SB1000142405274870419... 1/3
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fiduciary duty and to recover all payments made to the insiders stemming from
the buyout. They're also seeking to void payments made to shareholders as
fraudulent transfers.

Tribune filed for bankruptcy in December 2008, and since then the company
has been grappling with creditors about who should be held accountable for the
LBO.

The company's bankruptcy-exit plan was designed to confer blanket immunity
on lenders, executives, professionals and others connected to the LBO. But a
bankruptcy examiner's findings that fraud and dishonesty likely tainted the $8.2
billion leveraged buyout that saddled the company with debt upset Tribune's
Chapter 11 plan, sending the company into mediation.

Write to Patrick Fitzgerald at patrick.fitzgerald@dowjones.com
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Subsidiary, and does not appear to have any significant indebtedness of its own. IOI As a

consequence, the value of any "claim" that LATI might hold against Tribune, in effect, is an

asset of Tribune and ultimately would be available for the benefit of Tribune's creditors.

Any time a transaction or series of transactions involving affiliated entities involves

circular book-entry movements of money, red flags of constructive and possibly intentional

fraudulent transfers appear. The transactions involving FinanceCo, Holdco, and LATI certainly

seem suspect at first blush, but examination of the transactions and their impact on creditors

reveals no evidence of impropriety.

)

c. Examiner's Conclusions and Explanation Concerning
Intentional Fraudulent Transfer Claims in the Step Two
Transactions.

Examiner's Conclusions:

~t)nmvJm"~~fina.tm-tftA.'Df1'ftftfitBlltitteC'~fl\tRJ)~IfR~~_o;~w.~~~\:~....~~~~~;;;i!iao;,;.,,;(:~.;.;;:;:;;~~1;W~~~m!!t~m~~~-r:h~i-· '1r":"~ ~.1:·"~'~),1:f!iJ!~iriL~.}'O,(~.1'.i··"·.=-:~~~~··"'~' ;.i#~--::.~~'!i~

~'IA~t_~~'~ftt;+"'~~~"NJNMlM"1i~'HlMIl'i1ril~(Uatin t1.,t~~~O~'de~
rg~...t'JU~~~~~~~.w...;;~~'~~~~~~~~'~'~~~:;~~~i~·'~~-'~'!i),";"~'4l.'t~~.f· ·.~..i';~.:;;·.:!·.:r;l~

c~~~_:~~~ttldiQ~

ti~·;;'~t~~~~~~sur~~-l-en;i~
.~Itl.l- '~:\V~lg~~~.~q·.~t"r.-. ~·.~~~~~~·~r.~~~\;'~f'~fi\itlf~~

Explanation of Examiner's Conclusions:

The context in which the Tribune Entities incurred and made the Step Two obligations

and transfers differed materially from what happened at Step One. The period leading to Step

One was characterized by two distinct phases: the time preceding the April I, 2007 Tribune

Board approval of the Leveraged ESOP Transaction and Tribune's entry into the Merger

Agreement and the time following those events and leading up to the Step One Financing

Closing Date. After these events occurred and during the period leading up to the Step Two

1111 See E.~. 6 (frihullc Organizulion Chart); Ex. I~9 at Annex [ (Credit Agreement SubsiLiiary Guarantee); Ex. 206
(LATI S\:heJules inJicaling approximately $70.000 of interc()mp~IIlYdebt owed hy LATI),



Financing Closing Date, Tribune's actions were guided by its contractual rights and obligations

principally under the Merger Agreement (and related agreements entered into on April I, 2007),

the Credit Agreement, and the Step Two Commitment Letter, The Merger Agreement obligated

Tribune to exercise reasonable best efforts to effectuate the Merger,I02 including to "enforce its

rights under the Financing Commitments."IOJ The Credit Agreement and the Step Two

Commitment Letter (which, together, embodied the financing commitments in effect at the time

of the Step One Financing Closing Date), in turn, authorized Tribune to compel the LBO

Lenders to fund the Step Two Debt if the conditions precedent to that funding otherwise were

satistied.~~~.• '..~.... rfr~mY~RfHfl~~;';~~VfVf.i~~lrrr~:<1~~~'JI!D
,_f!!~~ '"f'" . J ~W"f.;J;:QP'gn". ~'It~;:.INw..~l.P'lml\1Q11~

·~~~~~r._~.m~~

. ('IR;RiftjfiiYe'i\f:..~itW'd!~~fmu~~#''\~...~nl~lfIW'iU1.·a:.s:.1H1jji;rl~_,'. " "" :" -. ~... .,.. .'
~.~,_rJiW;\.FAIJ-'i-~".~ft ..1~mt~Jlit~:i!-~.i.)::...;- ..g..~b~ ,Ii., .. " ~. ' .~ .,.•.

~"" .(If , . . ,.. " :J11'i~!.J!p7!w-:11,t~~~~i!fifeeiIf"~~~f'.!&i'lri\lf1JMJ(;..
£.lmLlJ;i;fI~~fQfH.Jlllm~;JD&l'A'lel.~~,.Jm~~~.~~l'!.~~~~~~.~~",~.....,..

o_I:~&~ilffim;riP~.«L.~N' ..':!;:e_~it. .. ~~:r.~

~~1iW_~~1m~ .... ·mDJIJ

.Tn;W(m'~:ttt?:~~Lithnf.'ffit~~it:~iafiii:~lJlti:~~if"'4ffW5 In other words, if

IO~ Ex. 151 at §5.6(a) (Merger Agreement).

IOJ Id. at §5. ( I(a) (Merger Agreement).

11>4 See Report at §§ III.D.3.b., II1.D.IO.c.

lO5 See Examiner's Sworn Interview of Crane Kenney,luly 8, 2010, at 20: 14-20 ("fthink Tribune I believe
probably on the advice of Wachtell, Sidley and Skadden, I think Ihe law firms advised the board in order to
assure yourselves Ihat you're not over extending the company, you should receive a solvency opinion. so I think
it was Tribune that sought the solvency opinion."). However, Mr. Kenney (Tribune's General Counsel) did not
believe that obtaining a solvency opinion was going to prescnt any difficulties. Examiner',s Sworn Interview of
Crime Kenney, luly 8,2010, at 73:2-9; Examiner's Sworn Interview of Thomas Whayne, July 2, 2010, at 5 I: 19­
52: 1·3 ("I think as 1told you before it was Wachtel [sic) Lipton in step J that felt like it was important to have
lhe solvency opinion as a way of protecting the board and the board only and so, yOll know, as we got into step
2 and there started to be, you know, solvency issues, they were the domain of Steve Rosenblum."); Examiner's
Interview of Christina Mohr, lune 29, 2010 ("The solvency requirement came from the board to protect itself
and the Company."). Citigroup's Christina Mohr ill particular emphasized in her Examiner interview that
whcreus Tribune und its Financiul Advisors had little difficulty wilh lhe amount of Slep One Debl (particularly
givc:n the leveraged recapitalization altemative then under uctivc consideralion). this was notlrue with respect
to the indebtl'dness contemplated at Step Two. According 10 Ms. ~l(lhr. there "was a 101 of back ,lI1d forth and
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the Step Two Debt would render Tribune insolvent as that term was detined in the transaction

documents, Step Two was not supposed to happen.

The solvency opinion, the solvency certificate, and solvency representation were

inexorably related. Without a Step Two solvency opinion, there was no reasonable likelihood

that management would give a solvency certificate and represent that Tribune was solvent,I06 and

without that opinion, the Merger could not occur. Had these items not been obtained and

delivered, the Tribune Entities would not have incurred the Step Two Debt and the Selling

Stockholders would not have received almost $4 billion dollars in payments at Step Two. Thus,

by design at Step One, a direct causal nexus exists between the obligations incurred and transfers

made at Step Two and the procurement and issuance of the solvency opinion and solvency

certificate and representation.

Not only did Step One and Step Two differ in context, but the difference in consequences

resulting from the two steps was stark. ~~~~J,&-a~9.tf):ijtIt~,·~t,~d1J.tre~atJft!.'~\,

~;;inamgg~.~~~~~~~~ii!~~~H~,~l~~41t{i'~):~~':$'te.i,:tW~7rrcM$fCtionlJe'aae.te"

Tnl?~c:.:~~~~~np~4,\yi~~ut:adeqlla~·c~i~{l9'~~~9;~~ql~likeli1fB"OC¥ih'i!1fie:S(ep:t~

T~!fCtt6riJ:rard~e(:l:'~~~u!g'~~~~bsi~Biie~jnsOlVeht'and'witftot)tad~~~~W,W)~irhis

is in contrast to the Examiner's conclusions concerning Step One solvency and capital adequacy.

A clear demarcation therefore separates Step One and Step Two: Before the Step Two Financing

Closing Date, the Tribune Entities' assets and revenue-generating capacity exceeded their

tug of war. It wasn't llip or decided in an hour: it was a lot of ~oul searching." "People got up ~ome mornings
and were comfortable. and other mornings people said that they were uncomfortable with the ri~k. It was
rc:f1cctcd in the tinancing; people said it was skinny." Examiner's Interview of Christina Mohr, June 29, 2010.

Uk1 See E;'(tuninerls Sv,'orn Int.:rview of Chand1t:r Bigelo\v. June 17. :!O I0, ~t 135: 11 .. 18: Exulniner·s S\vorn
Interview or Willi,lm O~born. June :!4. 2010, at 41: 1-7.

IU1 See R~pnrt at ~§ lV.B.S.u.( IO).. IV.B.5.d.(ll )., JV B.5.d.{12}.
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liabilities and the likely demands imposed by creditors for payment of interest and principal

when due. After that date, this no longer was true.

Although insolvency and gross disparity in the consideration given and received are not

prerequisites to finding an intentional fraudulent transfer in the way that they are for constructive

fraudulent transfers, these are two of the six "badges" of an intentional fraudulent transfer. lOS

Both existed at Step Two. Without question, however, finding an intentional fraudulent transfer

cannot rest on a conclusion that insolvency or capital inadequacy "could have been foreseen" on

the eve of Step One. 109 As previously noted, the law in the Third Circuit states that if the

"natural consequence" of the debtor's actions is that its creditors will be hindered, delayed, or

defrauded, a finding that an intentional fraudulent transfer occurred will follow. I 10 To conclude

that an intentional fraudulent transfer occurred at Step Two, it need not be shown that the

Tribune Entities set about to hinder, delay, or defraud creditors, only that the Tribune Entities

knew that those consequences would follow naturally from their acts.

The Examiner's conclusion that a court is somewhat likely to conclude that the Tribune

Entities incurred the obligations and made the transfers in Step Two with actual intent to hinder,

delay, or defraud creditors is based on his review of the evidence taken in aggregate, the

components of which are addressed below.

(1) Solvency and Value Received,

ATtfu1~dfi11ffl!xamiitei'finds:'iff anQt!1etp8d:Qf:the Report;· th.a.~i! is.eiJhet',highlj.tit:·j:t

rel¢oR~bIy likelY.. tiiata"~ouri \voUId'concfudethat ~C'StcpTwo Tr~nsactions n;~derede~~h~f1. .~. . .

the'Tri(?une Efititidi insolvent and that these entities,received far:les8; than reasonably eqUival~t:1"
," -'. ~ . ".": . . . -. ~.

109 Id. at § IV.B.4.a.

Il~ It/.

111I 1tI.
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value for the obligations incurred and payments made. These are two badges of fraud. Standing

alone, these badges are not sufficient to warrant a finding that an intentional fraudulent transfer

occurred at Step Two. If they were, then every constructive fraudulent transfer would qualify as
an intentionally fraudulent one. ~hbWr;e_l1(;W~~t~Ejtrt1rri~1ffR(J'Pt~l'lrreR

) (2) The Refinancing Representation.

During a December 2, 2007 telephone conversation between two members of Tribune's

senior financial management (Donald Grenesko and Chandler Bigelow) and Bryan Browning of

VRC, Mr. Grenesko andlor Mr. Bigelow reported to Mr. Browning certain statements allegedly

made previously by Thomas Whayne of Morgan Stanley to the two of them concerning the

question whether Tribune could refinance its indebtedness in 2014.' II The statements attributed

to Mr. Whayne did not relate to just any matter: they involved the condition that VRC's opinion

letter committee had imposed as a precondition to authorizing VRC to issue its solvency opinion

- namely, a representation that Tribune could refinance its debt in 2014 under a scenario in

which much of Tribune's debt would come due and Tribune otherwise would run out of money.

Because a favorable solvency opinion was the principal remaining condition to the Step Two

Closing, at least from Tribune's perspective, satisfaction of VRC's concerns regarding the

refinancing question was the principal remaining issue standing in the way of that closing. The

relt:vant conversations occurred before a scheduled Tribune Board meeting to consider VRC's

analysis and just after VRC's opinion letter committee had met and raised the refinancing

assumption as a gating issue.

III Id. <It *IlI.lU.g.( ..O.
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Whayne noted that Mr. Grenesko "was looking for us very actively to help him with the work

underlying his solvency [certificate]," including "to do the analysis for him and actually to do the

[calculations I ... to prove that there was equity value.''' 15 Mr. Whayne testified that he

explained to Mr. Grenesko that Morgan Stanley was willing to do no more than provide

information such as "publicly available data around where high yield bond or leverage loans are

trading ... but what we will not do is go beyond that. So we'll provide you facts, but not

II: Id. Trihune G~n~ral Counsel Crane K~nney was also on the t,;all, and VRC's ~lose RUl'ker may have
pilrticipated. 100. Examiner's Sworn [ntervi.:w of Mose Rucker and Bryan Browning, lun~ 30, 20 IO. al 256:5­
16. Mr. Kenney teslitied that he had no recollt:ction of what Morgan Slanley said on this IOpic. Examiner's
Sworn Interview of Crane Kenney. July 8, 20 la, at 43: 16-44: 16,47: 13-19. 48: 15-21.

11.1 Examiner's Sworn Interview lIfThomus Whayne.July 2. 2010, at 84: 12-87:21.

II~ Id. at 1)4: 17-%:20.

II ~ ld. ,it l)5: J-I-I-.
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judgments.,,116 Although Mr. Grenesko testiticd that Morgan Stanley told him that it "would be

reasonable to assume that the company could refinance in 2014;0117 and Mr. Bigelow testified

that "th~y [Morgan Stanley] communicated that it was reasonable for us to believe that we could

refinance,,,llg neither of them had any specific recollection of the December 2,2007 telephone

conversation. 119

The disputed testimony regarding who said what in telephone conversations among

Morgan Stanley, Tribune, and VRC held over two years ago, and how Tribune management and

VRC used this information to address the refinancing question, are not the beginning and end of

the matters adduced in this Investigation relating to these events. After VRC's opinion letter

committee determined to issue VRC's opinion purportedly in reliance on Tribune's representation

to VRC concerning refinancing, the Lead Banks posed questions (and then follow-up questions)

to Tribune regarding this assumption, and discussions transpired between Tribune and VRC

regarding the content of the representation letter that Tribune would issue to VRC concerning

refinancing. Both Tribune's responses to the Lead Banks and its representation letter to VRC

concerning Tribune's ability to refinance its debt referred to management's discussions with

Morgan Stanley as support for management's view that Tribune could refinance its debt in the

downside scenario in 2014. 120 The record indicates that, on December 12,2007, Mr. Bigelow

116 Id, at96:1-13.

111 Examiner's Sworn Interview of Donald Grenesko, June 25, 2010, at 100: 10-10 1:4 (including Mr, Grenesko's
testimony bOlh before and after the statement excerpted in text).

II~ Examiner's Sworn Interview of Cham.ller Bigelow. lune 17. 2010, at 200:7-201:20 (induuing te.~timony

preceding the portion excerpted in text). Similarly. at a lah:r point in his sworn inlervit:w, Mr. Bigdow
characterized management's discussions with Morgan Stanley as having "left us with the impression that it
would be reasonable to assume we could retinance." Examiner's Sworn Interview of Chandler Bigelow,
lune 17, 2010. at 199:5-6, 210:9-15 ("Q. Whal I'm asking is. do you have any specific recollection of Morgan
Stanley lei ling you thaI it would be reasonable to rclinance? 1\. Again. I dOIl't recall the convcrs:llion, but my
present recollection as I sit here today and look at these materials is yes. they did th:Il.").

II~ ~'t'1! Report at *lJl.lI.J.g.n l.

I~(J Id. al §§ III.H.J.g.( (0) and 111.11.3.g.(12),



forwarded to Mr. Whayne an e-mail containing the follow-up questions posed by the Lead Banks

including, "does VRC know whether Morgan Stanley understands that Tribune is relying upon

its viewT'121 Mr. Whayne stated to the Examiner that although he does not recall receiving Mr.

Bigelow's e-mail with the lenders' follow-up questions, he does not doubt that he did, in fact,

receive it. 122 Based on the Examiner's review of the relevant e-mails and Mr. Whayne's further

testimony, however, management never told Morgan Stanley that Tribune's representation letter

or VRC's opinion would refer to Morgan Stanley. ~W~1iwe:!~~~[~if~~~nglirf,n,t~I.

wt.~.UJ!l1;BxaJPine&.thaf:hen.ever:~'?td}Tribu11O'ma:nap'D.''etlt'thaf'MorglUFSDlllley.bcUev~d:0''9

cofte-«mif:'witlflrty·tieUetthatTrib\llle:coutdrefinance.indeb~lJ';il1;thc~;fq~}J.~ml4-,~·~~

~~~~tha't~~~Jtthe ~sen~atiolfle~<mIt~Q~it;: hf{~~~d-haY~sa,i~;~~:~lll::?~~

Oq.{(9,W~ J}()l ~~qwed::lQl:'.~' rely~.o~ ~~:tp!~~~~;~1~~~-!i~~~~~~~~~.~~~hj~~~1!1

'Y<i61ra\1e~ith;VRe:";P~ Mr. Whayne stated that it was not until he waS shown these documents

in his interview with the Examiner that he was made aware of their contents. 12S Paul Taubman

of Morgan Stanley similarly testified that he would have "objected": 126

[onJ the basis that, first of all, on many, on many bases. One is I
don't know what discussions they're referring to, what information
they believe that they received from Morgan Stanley, what analysis
was shared with them, what was said and I certainly would not
have been comfortable with any, anything we said becoming the
basis for a VRC solvency opinion since we had very carefuIly
adhered to the policy that we were not providing these opinions or
assisting it.

I~l E.'. 755 at VRC00706111-19 (Rucker E-Mail, dated December 12,2007).

I!~ Exantiner's Sworn Intcrvi~w ()fl~honlas \Vhayne. July 2, 2010, at 107:22- I09: 10. Mr. Whayne staled he had no
recollection of rC:Il.ling the e-mail.

I!.l Id. at 75:7-~O: Io.l..

'~.l !d. at 140: 1.8.

'05 Examiner's IlItcrvicw of Thmnas Whnyne. June 11.2010; Exnmincr's Sworn Inlerview ufThomas Whaync:.
July 2. 20 IO. al 21 :3-22: I.

1'::(, E.xarninerls S\vorn Intc:rvic\v of Paul Tauhnlan. July 1. 2(}tO, at 92:6-1 n.
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This is no accident: Mr, Bigelow testified that the Lead Banks' follow-up questions were

answered verbally, with no written response, 129 Tribune furnished verbal responses during a

December 17, 2007 conference call with the Lead Banks that included, among others,

representatives of Murray Devine, a firm hired by the Lead Banks to "educate" them on solvency

127 See Report at §§ 1lI.H,3.g.(I0)., I11H.3.g,(l2)., and III.H.3.g.(I3).

1!8 Examiner's Sworn Interview of Mose Rucker and Bryan Browning, June 30, 2010, at 240: 10-17 ("So if your
question is do I think Morgan Stanley told them they can refinance the debt, based upon the representation
letters that we received, if I'm correct, unless I'm mistaken, I do think that Morgan Stanley told them that. ");
Examiner's Interview of Rajesh Kapadia, June 25.2010 (Q: "As I read this, [quote from e-mail} it says "if we
were to fund stage 2", then the company may well have a great deal of difficulty. Was there a question? A:
Yes, that is the topic. I think we had asked this question of the company through their expens they had
prOVided some perspectives on it and I believe the company sought Morgan Stanley or somebody's opinion on
the company's ability to refinance debt as it comes to you."); Examiner's Interview of Jeffery Sell, June 3,2010
("I think they had relied on expert advice from a third pany. This was part of the solvency opinion and at the
end of the day we were satisfied."). However, in response to the question, "If you had known then before the
dosing of step 2 thnt one of Tn bune's financial advisors refused to make n representation thnt Tribune would be
able to refinance the debt and instead the company made that representation would that have changed your
opinion?" Mr. Sell stated: "Putting the solvency opinion aside, probably not." Id. Daniel Petrik of BofA
offered similar testimony. Examiner's Sworn Interview of Daniel Petrik., July 8,2010, at 133:2-16 ("Q: Would
it have mattered whether management had discussions with Morgan Stanley about its ability to retinam;e or not?
A: Not to me it wouldn't. Q: Bec<luse you were focused on the revolver? A: Yes. And my relationship was
with Tribune I mcan. the fact thaI they got advice from another party or a confirmution from another party is
always nice in the same way I ask for audited tinancial statements. it is an extra set of eyes providing me with
an inuependent validation of their numbers. In lhis way it is kind of an independent addition to the Tribune's
vit:w,").

l~lJ E~anlin~r's S\vorn Inlerview of Chandler Big~Jow, June 17, 2010, al 241 :4- 10. ~Ir. Grcncsko did 110t r~<:~l1l the
queslions llr whcther any answers were given. Examiner's Sworn Interview of Donald Gn:nesko, June 25.
20/Q. at 14.~: lX-144:20.
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Given the references to Morgan Stanley and its services and opinions concerning

solvency in the above-referenced notes from the December 17,2007 conference call, which the

Examiner discovered late in the Investigation and after the completion of most witness

DII Ex. 757 (Handwritten NOles of Murray Devine Representalive, dated December 17, 2007) (five pages of notes
from a conference call wilh Tribune management addressing Lead Banks' follow-up questions). Examiner's
Interview of Rajesh Kapadia. June 25, 2010 (hiring and role of Murray Devine).

131 Ex. 757 al MDOOO550A (Handwriuen Notes of Murray Devine Representative. daled December /7,2007). The
aUlhor of these notes lestified Ihal he had no recolleclion of a slatement made arlhe meeling about Tribune's use
\)f Morgan SIan ley for solvency advisory services. Examiner's Sworn Interview of Thomas Kenny. July 9,
2010, at 50:22-24-51 :2-3, The Examiner was unable to oblain a transcript of this ~all or ascertain whether one
exists.

1.\2 Ex. 890 at JPM_00499993 (Handwrith:n Notes of JPMCB Represenlative). The notes are dated December 17,
2006, although from the context il is clear they refer to the December 17, 2007 cont~rence call.

1J.l Id. al JPM_00499996.

I.ll Ex. X~6 ill JPMj)0450061 (Bigelow E-Mail, daled December 17,2007) (forwurding 10 Lead Banks VRC\ draft
Decclllbc:r 18.2007 solvency analysis for ·t1is~ussri()nl with you on our call this aftemoon n

),

! I, Ex. K59 at :\H ....TRIB .. OOOYl)50 t YRC Pr~lil\lillary Solvency :\nulysis, darcd O~ct:lnb~r 1x. ~O(7) .
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interviews, the Examiner's counsel contacted Morgan Stanley's counsel and asked, in writing,

whether anyone from Morgan Stanley was invited to attend the December 17,2007 conference

(;:111 or any other call or meeting on or about that date or had any comments regarding the notes

prepared by JPM of that call. lJ6 Morgan Stanley's counsel responded in writing as follows: 137

I am writing on behalf of [Morgan Stanley} in response to your
July 12,2010 email inquiring as to (i) Morgan Stanley's knowledge
of a December 17, 2007 conference call or meeting held between
Tribune and the [Lead Banks} relating to VRC's solvency opinion,
and (ii) Morgan Stanley's understanding of its role in or around
December 2007 as it related to providing advice regarding
Tribune's solvency.

Mr. Whayne has no recolJection of ever being invited to that
conference call or meeting, nor was he aware at that time that such
a conference call or meeting was going to take place. As such,
given that Mr. Whayne was not a participant at the meeting, he
cannot confirm the accuracy or substance of the handwritten notes
attached to your [e-mail].

~·tmfffirerencefio1if'tfieiiotern"tffiilT'nouill't6ftealietmfi'f§·tjiafVRCf"soft;?rt~

As discussed later in this Section of the Report, this was not the last time that Tribune used views

allegedly attributed to Morgan Stanley, but disputed by Mr. Whayne and Mr. Taubman in the

course of the Investigation, to endorse VRC's solvency work.

The Examiner invites the reader to review the detailed narrative setting forth these events

contained in the Report. 138 The Examiner's conclusions, based on the record and his

participation in the relevant witness interviews, are as follows: (i) the statements of Mr.

Grenesko and/or Mr. Bigelow to Mr. Browning on December 2, 2007 concerning Morgan

I\~ Ex. 1043 (Nastasi E·Mail. dated July 12,2010).

1.0 Ex. 1044 ([.ctter fronl Jonathan Polkes, Llatcd July 19,2010).

!'~ St'(, Report al § IIUU.g.



Stanley's views on the refinancing question were not accurate; (ii) these statements appear to

have served as a predicate on which VRC concluded that it would accept Tribune's

representation on Tribune's ability to refinance; (iii) the statements contained in Tribune's

representation letter to VRC on retinancing refemng to management's discussions with Morgan

Stanley created a false impression that Morgan Stanley told management it concurred with

management's views concerning the refinancing question; (iv) the statements apparently made by

Tribune to the Lead Banks concerning Morgan Stanley's involvement in VRC's opinion were

false; and (v) the preceding events led directly to VRC's issuance of its Step Two opinion letter,

the solvency certificate, the solvency representation, and hence the Step Two Closing.

In drawing these conclusions, the Examiner evaluated the entire record adduced and

considered whether the discrepancy in the testimony can be reconciled, if the testimony is

irreconcilable, whether there is any basis to conclude that one person's recollection of what

happened is more plausible than another's, and whether these events made any difference to

whether Step Two ultimately closed. These considerations are discussed below.

(i) Attempting to Reconcile the Testimony.

As noted, although Mr. Whayne was emphatic in his testimony to the Examiner that he

never told Tribune management that Morgan Stanley agreed that Tribune could refinance its

indebtedness in 2014 and had never authorized Tribune to advise VRC of any such thing, Mr.

Whayne did testify that in the course of his conversations with management he may have said

"that you coull1 retinance it," "with the emphasis on you [i.e., management) could make that

assumption, but ... I n~ver would have said [Morgan Stanley] would make that assumption." 1J9

:;~ bUll1inds Sworn (nt~rvi~w of Thomus Whayne. July 2. 2010. at 75: 17-76:6.79:5-9; see al.w baminer's
SI\llrn Interview of ('hanJh:r Bigdow. June 17, 2ll 10. at 20!: I~·20 (ass.:rting lhal Morgull Slanky
"l:ll1111l111I1ie;lleo lhal it II as reasonahle I'or LIS 10 bcli~\'c lhal we l;ollJd n.:fil1uncc" I; Id. ~ll 199:5-6 Ich;lral'lai/ing
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In addition, Mr. Whayne did furnish precedent transaction information to management

addressing the question of Tribune's ability to rennance its debt.l~o Mr. Whayne, however, was

equally emphatic that in doing so he made it very clear to Tribune personnel that Morgan Stanley

was not making its own assessment that Tribune could rennance its debt. 141 As noted, for their

part, neither Mr. Bigelow nor Mr. Grenesko had any specific recollection of their December 2,

2007 conversation with Mr. Whayne, although Mr. Grenesko testified Morgan Stanley had

communicated that it would be reasonable to assume that the company could refinance in

2014,'42 and Mr. Bigelow testified that "[Morgan Stanley] communicated that it was reasonable

for us to believe that we could refinance.'t143

The Examiner considered whether Mr. Bigelow and Mr. Grenesko could have construed

Mr. Whayne's statements to them, and Morgan Stanley's provision of precedent information, as

conveying that whereas Morgan Stanley was not in a position to agree with a management

position that Tribune could refinance its debt, Morgan Stanley did agree that management could

reasonably conclude that Tribune could refinance its debt. The Examiner, however, does not

managemenl's discussions with Morgan Stanley as having "left us with the impression that it would be
reasonable to assume we could refinance").

I~U Examiner's Sworn Interview of Thomas Whayne, July 2, 2010, at 91 :22-93: 18. During his informal interview
with the Examiner, Mr. Whayne noted that it was his personal belief that it was not "an unreasonable
assumption at the time" for management to assume Tribune could refinance in 2014 and 2015. Examiner's
Interview of Thomas Whayne, June I I, 2010. In his sworn testimony, Mr. Whayne expressed the view that the
precedenltransactions, however, would not support the conclusion that Tribune could refinance its debt in
2014: "Well. because those multiples would. would only have been useful as one of a number of analyses to lry
to validate whether or not lhe company was actually solvent at that point in time. That's --- and that's a snapshot
as of that uate. It doesn't have anything to uo with whether the company would have a liljuidity proIi Ie going
forward and being able to payoff its debt X years down the roud. H El\uminer's Sworn Interview of Thomas
Whayne, July 2, 2010, at 82:21-83:7.

1~1 Examiner's Sworn Interview of Thomas Whayne. July 2, 2010. OIt94:17·96:20.

I.! See Report at § llI.H.3.g.(3); see also Examiner's Sworn Interview of Chandler Bigelow. June 17, 2010. al
202:2-203:5; Examiner's Sworn Interview of Donald Grenesko, June 25. 2010, at 12\ :4-6 ("1 believe there WilS

a COllI. but I don't specilic;llly remember the details of the calL"); iJ. at 121: 18-20 ("Q: What do you recall was
lold to the VRC people on the telephone call? A: I dOIl't recall. ").

I~.l Examiner's Sworn Interview of Chandler Bigelow. June 17, 2010, OIl 200:7 ':!Ol :20 (including leslill10ny
preceding Ih..: portion exc..:rpti.'d ill l,,:xl).
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tind that this is a plausible explanation for the disparity betwcen what Mr. Whayne testificd he

told Mr. Bigelow and Mr. Grencsko, what they testified Mr. Whayne said to them, and what they

and/or other members of Tribune's senior financial management reported to Mr. Browning

regarding Morgan Stanley's position on the refinancing question. ~ftiiD],§l~lflli~lJ

iBfi1~re!JII~()mpreliensi'\7e n(jteS'(tbat1te'tapparemlyj1)ttettd~mmn.thc;;r;:!»)·~~M~~~i.

t1ieyGetreWrewotlrdtii~'retTii8fieeabl~'atth~~tevetS'otJtlined,ini.thCl:~~i~~~,~~'Jfl~,~~q~_

~,~..et'S~_44 Consistent with his notes, Mr. Browning testified in his sworn

interview that: 145

We had discussions with management about refinancing and where
th,e, so,urces of refinancing would be,~r~~we
also had durin those discussions, . .. . , , a ,
we~' .... ':.. . ,mt8tt1lUftlfat~t1fl'IJlCIJ<RtboM
. I!~~,;': ," _ '.' • , ' ': r··', " ., _,' "." . ' .. ~. " ." .' .... ,.. ,,·N,. "

tC!ve ,'.,:' ,: fdlf,~i!tlm.t1Igjz~
sti " ott' 're 8i'iC·t e-' ' ,

And then we asked how they knew that or why they thought that,
and they said Morgan Stanley has data that would support them
being able to do that. And I think it was a number of comparables
or a number of transactions that were out there. And we asked if
they could provide that information to us, which they did. They
provided a schedule of transactions that had high LBO debt.

Although Mr. Browning understood that Morgan Stanley was unwilling to provide a

written representation to that effect,146 the record shows that one or both of Mr. Bigelow or Mr.

Grenesko told Mr. Browning that Morgan Stanley agreed that Tribune could refinance its debt. 147

1~4 Ex. 748 (Handwritten Notes of Bryan Browning, dated December 2, 2007); Ex. 747 (Handwritten Notes of
Bryan Browning. dated December 2, 2007).

H~ Examiner's Sworn Interview of Mose Rucker and Bryan Browning, June 30, 2010, at 214:9-215:12. See It!SO

ld. at 289:3-6 ("[Wle felt that what management was telling us that Morgan Stanley said was, in fact. the
case,"). When asked "who at the company did you speak with?," Mr. Browning replied: "I think it was a team
of people. Probably Chandler [Bigdow], maybe Don Grenesko, and maybe Crane Kenney ... and others. I'm
not sure, but there was a team lhat we typically talked to when we had conference calls." fd. at 215:21-216:8.

I~h fd. at 272:8-273: 17. The Examiner found no evidence that VRC had any reason to disbelieve what senior
management told them about Morgan Stanley's position.

1~7 As noted above. Tribune Gcnernl Counsel Crane Kenney was also on the call, but he testitied that he had no
recolledion of what was said. Examiner's Sworn Interview of Crane Kenney, July 8, 2010. <It 43: 1-~4: 16,
~ 7: I3-19, 4H: 15-21. The Examiner found ;o,.lr. Kenney to he a !:redible witness.
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The statements made to Mr. Browning concerning Morgan Stanley's views were unequivocal. In

contrast, Mr. Whayne credibly told the Examiner that he never said what Mr. Bigelow or Mr.

Grcncsko reported that he had said to Mr. Browning,148 specifically refuting contrary testimony

read to him in his sworn interview. 149

As noted, Mr. Bigelow forwarded to Mr. Whayne the e~mail containing the follow-up

questions posed by the Lead Banks asking whether Morgan Stanley knew that Tribune is relying

on its view concerning refinancing. lSo This fact undercuts the suggestion that Mr. Bigelow

attempted to hide from Mr. Whayne what was said to VRC and the Lead Banks about Morgan

Stanley's involvement (although it does not appear that Mr. Whayne had any involvement in

responding to the LBO Lenders' follow up questions).151 As also noted, however, the record

reflects that management never told Morgan Stanley that Tribune's representation letter or VRC's

opinion would refer to Morgan Stanley or that VRC's opinion would so state. Despite having left

no reason to doubt what Morgan Stanley's position was on the refinancing question in their

conversation with Mr. Browning, the communications generated by Tribune senior financial

management afterward referred generically to conversations between Morgan Stanley and

management and Morgan Stanley's involvement, without disclosing details. As observed above,

this left the impression that Morgan Stanley was in accord with Tribune's views. Then, in one of

the last communications with the Lead Banks before the Step Two Closing (outside of Morgan

I;~ Examiner's Sworn lntcrvic:w of Thomas Whayne, July 2, 20 I0, at 76:7-14.l"Q: On the call between
management and Morgan Stanley carlier this day on December 2nd, did anyone from Morgan Stanley tell
Dennis FitzSimons, Don Grenesko or Chandler Bigelow that Morgan Stanley concurred with Tribune that it
would be able to relinance its debt even in the downside case'? A: No.").

14~ Id. at 154:6-156: 1.

1'0 Ex. 755 al VRC0070618·19 (Rucker E-~fail, dated Dec~lnb~r 12,2007).

III See E.xaminer's Sworn Int~rview llfThom<ls Whayne, July 2. 2010. <It 110: 16-21.

.+6



Stanley's presence), Tribune apparently stated that Morgan Stanley had provided solvency

advisory services and allegedly made favorable analyses and recommendations concerning

VRC's opinion. As discussed elsewhere in the Report, Morgan Stanley performed no such

services or evaluation. 152

'~lf.:~4i~jsuq~~#i.~i;!t~;t!i~i~'!'i~I"·;:'i'\~~S~<

pettJft~wHmwm;1iimiltt.5Pi~~flif~fMM'g~~~1f

·s~¥~~~~r.~,~ ..9.'-~g,~

t

(ii) Assessing the Conflicting Testimony.

The Examiner considered the fact that, at the time these events transpired, Morgan

Stanley was attempting to convince the Special Committee to award Morgan Stanley a

discretionary fee in the days preceding the closing of Step TWO. 153 This raises the question

whether Morgan Stanley had a motive to help management clear the refinancing hurdle

presented by VRC and otherwise evaluate and approve of VRC's solvency work, which in turn

would pave the way for the Step Two Closing and possibly additional compensation to Morgan

Stunley. Mr. Whayne testified that Morgan Stanley personnel had no motive to ingratiate

themselves with management, noting that Morgan Stanley did not represent Tribune or

management. 154 The Examiner found Mr. Whayne and Mr, Taubman to be credible and their

version of the events also was more plausible: Morgan Stanley would have no reason to interject

l'Z See Report at § III.It4.c.(2).{i).

IjJ Examiner's Sworn Inlerview of Thomas Whayne. July 2, 2010. III 141: 18-142:1-3.

I~' lei. at 144:2-11 ("!\'1anagcmem Jilln't have any standing on whelher we were going to bl: paid a disl:retionary fee
because thaI's nOI who we were working for. Our dienl was the special commillce. Our leller was to the
specialwlllmittce. and it was Bill Osborn obviously consulting wilh Olher spcciall:ommitlce members who
would make the decision whether or not it was appropriate to pay liS a Jiscn:tiollury ke. NOlhing 10 do with
Illanagelllent." ).
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itself in the assumptions underlying VRC's solvency opinion or Tribune's representation to VRC,

or even to suggest to Tribune management that it could rely on Morgan Stanley to address VRC's

concerns.

On the other hand, albeit in greatly varying degrees, the members of senior financial

management involved in these events stood to receive substantial compensation if Step Two

closed. 155 In addition, although Mr. Bigelow testified that he did not have any discussion with

the Zen Group regarding his promotion to Chief Financial Officer of Tribune until well after the

Step Two Closing,I56 it appears that he had developed a strong, positive working relationship

with the Zell Group.151 Nils Larsen of EGI gave the Examiner a window into what Mr. Bigelow

might have reasonably thought about his future under new Tribune ownership: 158

Q. Did you tell Chandler Bigelow that there would be a place for
him in the company after the closing of Step 2?

A. Whether [ told him in those type of words, I thin~ we certainly
would have signaled that we thought he was a very talented
individual and, you know, somebody who the company would
not be better off if he were to leave.

ISS See Report at § III.F.8.

15b Examiner's Sworn Interview of Chandler Bigelow, June 17.2010, at 36:1-5.

157 Before Step One closed, for example, Mr. Bigelow passed on to Nils Larsen a privileged communication from
Tribune's counsel. See Ex. 603 (Bigelow E-Mail, dated March 29. 2007); Examiner's Sworn Interview of
Chandler Bigelow, June 17.2010, at 115:10-117:12. Mr. Bigelow was also first on Mr. Larsen's list of "allies"
within Tribune, see Ex. 827 (Larsen E-Mail, dated October 5,2(07) (responding with lhree names - Chandler
Bigelow. Crane Kenney, and Dave Eldersveld-to a request for the names of "allies inside Tower" who could
be trusted to "drink the Kool Aid"), and Samuel Zell stated during his interview with the Examiner lhat
Mr. Bigelow was "a breath of fresh air in a world of obfuscation." Examiner's Interview of Samuel ZcU,
June 14,2010.

I.'R E~"miner's Sworn Interview of Nils Larsen. July 7, :!OIO, at 62:7-22. Mr. Larsen also expressed admiration for
Mr. Kenney. Id. at 63: 15-20 ("I did not have any conversations with him Wilh regard to a promotion, you know.
Crane again I think was certainly a very talenled, you know, individual, and again I think the company would
have been better off, you know, with his aClive services."). Mr. Larsen. though, expecled that Mr. Kenney
would nOI Slay with Tribune long term. [d. at 63:21-65: I. Mr. Grenesko testified that his intention at the time
\Vas to Slay at Tribune but that he did not have discussions about his future. Exarninds Sworn Interview of
Donald Grcnesko. July S. 2010, al 213: 17-214: IO. In contrast. Tribune Chief Executive Officcr Dennis
FilzSimons was told that he woulduot be staying un. Examiner's Sworn Interview of Dennis FitzSimons.
June 25. ~OIO. at 107:1-8.

-l8



Q. Did you personally have discussions with Chandler Bigelow
that you believe at the time would have led Chandler Bigelow
10 believe Ihat there would be a place for him in Ihe company
after the closing of Step 2?

A. I'm sure that he would have gotten the sense from
conversations with me that I thought that he was a valuable
member of the team.

As discussed in another part of the Report, in the period following Step One, Tribune's

financial perfonnance declined, as did the price of its stock. Despite these setbacks, Tribune's

management had generated what can be fairly described as aggressive projections, and VRC had

exhibited a willingness to favorably opine on solvency based on those projections, but subject to

the satisfactory resolution of the refinancing question. Tribune had procured favorable Step Two

Financing that could not be replicated in the then prevailing market and would be lost if Step

Two did not c1ose,159 and the prospective new owners wanted Step Two to happen. Tribune no

longer could use Tribune's two Financial Advisors, MLPFS and CGMI, which had recused
'.

themselves, and Morgan Stanley was not prepared to offer much assistance. 160 When VRC put

the onus on Tribune management to address VRC's stated concern on refinancing, management

in tum had a strong incentive to try to obtain some cover from an outside advisor. At that time,

Morgan Stanley was the only advisor within the vicinity of Tribune that was left. The Examiner

159 Tribune General Counsel Crane Kenney testified that Tribune retained Quinn Emanuel Urquhart & Sullivan,
LLP in case the Lelld Banks attempted to back out of their Step Two commitments. EXlIminer's Sworn
Interview of Crane Kenney, July 8,2010, at 16: 18-17:3 ("But between the special committee, you know, the
company, the Chandlers, you know, you had a team of lawyers looking -- lawyers and bankers looking at every
aspect of the deal, and on top of that I remember telling my CEO I want to hire yet another law firm specitkally
(0 make ~ure if Ihey breach our commitment we have recourse. That was Quinn [Emanudl. U).

IW Examiner's Sworn Interview of Thomas Whayne. July 2; 2010. at 24: 10-25:2 ("Well, as we discussed last lime.
you know, there were a number of discussions with management. you know, with Mr. Grenesko as well as
Mr. Bigelow where particularly Mr. Grenesko had asked us 10 help him do a lot of the underlying work and
analysis thaI was going to be part of his solvency certiticate. We said no, we could not help him with thaI and,
you know, he didn'llike that answer and we had a number of subsequent discussions on Ihat. I believe
Chandler was part of a 101 of Ihose phone calls so he sort of knew, you know. what our position was un that
issue. So, you know, so we certainly had disf.:ussions around solwnf.:y and we said no."); see also Examiner's
Sworn Interview of Paul Taubman, July l. 20! O. al JH:7 -14.
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believes that, faced with all of these circumstances, Mr. Bigelow and/or Mr. Grcnesko in

advance of the scheduled December 4, 2007 Tribune Board meeting pushed the envelope beyond

what Morgan Stanley had said to them, in order to get past the final major hurdle standing in the

way of the Step Two Closing. Having succeeded in doing so, the persons involved then were

able to create the impression that Morgan Stanley agreed that Tribune could successfully

refinance its debt by referring to conversations between Morgan Stanley and management. Two

weeks later, Tribune then went further and apparently told the Lead Banks that Morgan Stanley

actually had evaluated and concurred with VRC's solvency opinion.

The Examiner's conclusions are reached without the necessity of assessing whether one

or more witnesses were not candid in their interviews with respect to these issues. Presented

with Mr. Whayne's rather emphatic and, the Examiner finds, credible testimony concerning what

did and did not transpire and the conflicting statements made by one or more members of

Tribune's senior financial management to VRC about what he had said, the Examiner attempted

to determine what actually happened when those events transpired. For the above-discussed

reasons, it is the Examiner's view that Mr. Whayne's version of events is more plausible and

more consistent with the contemporaneous documentary record.

(iii) Did These Events Make a Difference?

Finally, the Examiner considered whether these events made any difference to the

eventual Step Two Closing. This inquiry contains two subparts. First. did statements made to

VRC l:onccrning Morgan Stanley's position affect VRC's decision to issue its opinion? Second,

did Tribune make false written responses to the Lead Banks and a false representation letter to

VRC referencing discussions with Morgan Stanley concerning refinancing?

The first question is largely a malter of conjecture. The record shows that VRC w~lIltcd

management tlll:onfa with Morgan Stanley ahout the refinancing questioll "'b\t:c<luSC Ilhisl was
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a highly leveraged transaction, and we wanted to make sure that [prospective ability to refinance)

was a fair assumption. So we took it very seriously. It [was) something that ... the committee

wanted to make sure ... was looked at very closely. ,,161 Although Mose Rucker testified that

VRC probably would have issued its solvency opinion even if Morgan Stanley in fact had not

concurred with management's views on this question,J62 both Mr. Rucker and Mr. Browning

further testitied that had any management dishonesty regarding this matter come to light, this

likely would have caused VRC to reevaluate its reliance on what management had told them

about this and perhaps other maUers. 163 For reasons discussed in another part of the Report, 164

however, it is exceedingly difficult for the Examiner to understand VRC's actions in the period

leading up to the Step Two Closing and issuance of its solvency opinion, and the Examiner does

not have a clear picture of VRC's various interactions with management during that time. The

Examiner believes that, ultimately, a court need not answer the question "what if." One cannot

know what would have happened had the above-described events come to light before the Step

Two Closing. What is known is that this was not a tangential episode.::~~~I

·UilRttmJUl]HC"Miirillg!riient~ieprelefjratfor;;(5ifretrdift~ift.,§atB.fj~(itf'tc~WlW~:VR~dWtr~

i~ml:·ttll>Ri,nipn~ lrfie~CfitrtbUdi'CI"UOfotcft~~C.~.~Y~~:i~~~am;C;R-f,jtfopi~n.t~~

ttt.~,~~~eJ[l1iefcrosijjgi;l

To address the second question (the truthfulness of Tribune's response to the Lead Banks

and Tribune's representation [0 VRC regarding the refinancing question), it is necessary to focus

Ibl Examiner's Sworn Interview of :Vlose Rucker and Bryan Browning. June 30. 2010. at 216:22·217:7.

!()2 Id. at 243: 18-24 ('Because \ve rely upon ...heavily upon our own analysis, ~ven though \ve get rep lellers fronl
management Dr we may gel rep Idters from other parties. At the end of the day, our own analysis has to support
those conclusions."). This testimony is consistent with the view expressed by Mr. Sc:l1.

I~~ Id. at 305:5·10.307:2·6 ("So you have to rely upon the veracity of management. And if you tind oUlthal you
have been lied to, the ljueslion becomes: What else have you been lied about. ").

164 See Report at *1II.H.3J.

11.5 E:\'lrniner's S\vorn (nter\'ic'" llf :vtost: Rucker and Bryan Browning, June )0. 2010. al307:22-2.5.
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on what these documents said as well as the background of the statements. Tribune's response to

the Lead Banks dated December 7, 2007 stated: 166

VRC has assumed that the Company will be able to refinance its
debts as they become due. This assumption is based upon a review
of the forecasted total debt and guaranteed debt leverage ratios at
the time of the required refinancing, recent leveraged debt
multiples. and representation from the Company which states that
based upon recent discussions with Morgan Stanley. the Company
would be able to refinance debt in its downside forecasts without
the need for additional asset sales.

Tribune's December 20. 2007 representation letter to VRC stated: 167

Based upon (i) management's best understanding of the debt and
loan capital markets and (ii) management's recent discussions with
Morgan Stanley, management believes that it is reasonable and
appropriate for VRC to assume that Tribune, in the downside
forecast ... delivered to VRC via email on November 21, 2007
("Tribune Downside Forecast"), would be able to refinance (i) any
outstanding balances of Tenn Loan B under the Credit Agreement
dated May 17.2007, as amended (the "Credit Agreement"), that
mature in 2014 and (ii) any outstanding balances under the Senior
Unsecured Interim Loan Agreement to be dated as of the closing
date (or any notes issued to refinance such facility) that mature in
2015. in each case. without the need for any asset sales other than
those incorporated into the Tribune Downside Forecast.

Both writings referred to discussions with Morgan Stanley. without disclosing what

Morgan Stanley had said. Tribune's response to the Lead Banks states the basis on which VRC

assumed that the debt could be refinanced and the content of the representation Tribune would

give to VRC. The Examiner does not have any specific basis to dispute that the statement

represents what VRC believed at the time. Tribune's representation letter to VRC states that.

based on the two stated predicate assumptions, "management" believes that the retinancing

assumption is reasonable. Senior financial management certainly had discussions with Morgan

Stanley about this mattcr and did receive precedent transaction information from Morgan

II.~ Ex. 281 at TRB0398562 (Memorandum from Mr. Browning and Mr. Rucker to Mr. Bigelow. dated
December 7.2(07).

HIi' Ex. 719 {I..~trer fro,n DOllaJc.J Grcnc~ko to VRC. uureu I)\.·c~rnber 20, 20(7).
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Stanley. Thus, the statement might be literally correct if, in fact, management based its belief on

discussions with Morgan Stanley. The problem, however, is that the representation letter does

not appear to tell the whole truth. It does not disclose that Morgan Stanley would not opine,

formally or informally, on the refinancing question. If Mr. Whayne's testimony is to be believed,

moreover, the Jetter fails to disclose that Morgan Stanley was asked and refused to ascribe to

management's views on the subject of the representation. The statements apparently made by

Tribune to the Lead Banks at the December 17,2007 conference call concerning Morgan

Stanley's alleged involvement in VRC's opinion provide context and raise particular concerns

regarding Tribune's honesty in this matter. 168

The Examiner recognizes that the events described in this Section occurred over a short

span of time well over two years ago. Having conducted lengthy witness interviews involving

the participants referred to in this Section and having reviewed the underlying documents,

however,·'¥H'lmamm~lm1Uf'~&nct"acnriiCeif:SliOWirm:a~rrri6ii.'iictI1ijftffibuglFon.

·~oiHfore~offiJseiiiorffiia1lciafmiiiige.melii;UteliitieiitWii'notH'drieS'fiiftrftTnmtelaiUFUirtltlesa

'Circuii)S-mncesmrectly' rclatea'bttHit'sat'isfiCt16Ji'o£lfiato8t1igcolfdrtiOn'r;f(f;m:T~~

CtTmms'fiilCe~stil1ri:1inrlllonerffirglit~Bt.'fiifffCriBr:ffimt.aalflilfefrJlv~ttf!soworr_

··fmdiRi:Of'lfiHnfuntforturrauouratitttans·ret~bU~:(:pii$~irt·t:iddem:Wittrth"'9Vt~

Finally, the Examiner appreciates that the above phrase, "one or more senior financial

management members," does not identify, by name, who was or might have acted in this fashion.

The Examiner chose this phrase carefully. As discussed in the Report, as required by the

Ih~ In the context of evalu,lIing the good faith of the Lead Banks for purposes of applying defenses 10 constnll:tive
rrauJulent transfer claims, the Examiner also evaluated whether these ewnts furnish a basis for those lenders to
assat that they are cntitkJ 10 guod failh defense unJer Bankruptcy Cude section 548(c). See Repon al

*IV.B.7.b.(3). to *IVB.7.b.lX).
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Bankruptcy Court's order, the Examiner conducted the Investigation on an expedited basis. It

was not possible to interview (and re-interview) all of the people the Examiner would have, had

he had more time. Given the compressed time frame, the Examiner simply was not able to

conduct the inquiry necessary to conclusively identify specific individuals as having engaged in

dishonesty. The Examiner has done his best in the Report to set forth the facts adduced in the

Investigation, but determined that it would be premature to draw conclusions regarding specific

individuals. The Examiner cautions that the Report's use of the phrase, "one or more senior

financial management members," should not cast a shadow of suspicion on individuals who

acted innocently and in good faith.

(3) Information Concerning Out-Year Growth
Rate Assumptions and Valuation Implications
of Such Assumptions.

~~C'q'~.9.~q~4:~lqtP'P~t:·,~~·JhC,t~~n~·.believeSfu~tiijab~tFg.rowUr·@t.erass~p¢()JI$;:''''

fot·m~ye~2()1:'llW~Q,~~..8J~n&.~~t:~.e.9nso~dale4 8f')W~f~~'~£·~",:~~~9At}.9l~~···.·"

to20l2"~el(!ctioft year).wow(lBe·.replftiltaf'eactt:ycar. trofit':20f.~2alT~m~e"tioiff,yeai"~

'i1ispij'ecte~ttaporatiOi'f growtWrafdwu:repIi'eated' (oreacl1'iWfeve~ year tbrOuglf10i~ieliuTtinl

. iififomfiouoofl1iiHif'effCCtiVelf'miimed:"every:yeafbeyoridf201ZW6UltffSe'anetCCdififyeaJI

Tribune Chief Financial Officer Donald Grenesko acknowledged in his sworn interview that

Tribune applied the assumed growth rate across all of Tribune's business segments. l7O This

It,~ See Report at § 111.1-1.3.1',( I).

)70 :\otr, Grencsko testified: "Yuu have 10 louk at them individually. You have to look at lhe growlh rates of each
individual group, which is just what we did. I mean we didn'l \Vantlo just broad brush some growth r:lte across
all of our businesscs." Examiner's Swum Interview of Donald Grenesko. July 8, 2010. al 19 I:4-9. The
E:o\<I111iner rcspundeJ: "But isn't thaI whal h"ppcns when you cXlr:tpolate a uniform growth rate for five years'!
:\rcn'l you hroad hrushin~ the growth rate ,lCrnss the busincsses'?" :'ok Grt'nesko :lns\\'en~d: ''For _. by group.
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resulted in a significant increase in the growth rate for the out-years from what was projected in

February 2007, under which management projected out-year growth of 0.47% on a consolidated

basis (using an extrapolated growth rate from 2010 to 2011). To place this assumption into

further perspective, whereas Tribune was failing to meet its February 2007 projections as 2007

unfolded and the October 2007 projections assumed lower performance in the earlier years from

what was projected in February, the October 2007 projections assumed a substantially

accelerated growth rate starting in year 2012.

Unlike the out-year projections developed by management in Step One, the Step Two

out-year projections figured prominently in VRC's Step Two valuation and were the subject of a

separate Tribune representation letter by Tribune (signed by Mr. Grenesko) to VRC on which

VRC relied in opining on solvency. 171 'll'ti.l!~9J..l~~~~~j~,VJ!~tr!!..~~st!~P!~'~J1

fT~WJrfqr.~t!tF; fi~~,~~~.years of the"proje.c'~9~:p¢(J~:cJi~c0':ln~~ th~ resu1t$ to' preseri"v~fti~~dt.~~Wi

aa~'~()~t1i~:Pte~~~'~YaJ:\!~·().f,;ttre;~~~~·~~castr:·tl~·t~C!pr;es~~~.~:al~:9.~~~~~~;n~~

·-pCff~;~a1~:(~·~(;tlJa~d.'on- tJte,b3$ft:Qf'~;~Xit'11lU~~P't6)1.:~2 'lfmi1'Sfe1'~3'!'filfilY§f~

~·onttrSf}VRUcatchiafecfenteiptise·¢asJt::ffdW'S::f6 ..tlfi:f.fiftf'rewye8i'J'",th'!~"rojlctrmfPe.no~

ai!;Q.pu~.~J$'J~'PIJ:$~;ya,ltJCJ;·~ad~~.tQiJb~~sepmr$~.pf;d1~ .diS~'~Dd;;c~Jvflf

yes." Id. at 191: 10-14. (In an errata sheet dated July 20, 2010, which is appended to the transcript of
Mr. Grenesko's sworn interview, Mr. Grenesko changed a portion of lhis testimony to add the following point
"Also, the Operating Enterprise Value in 2007 is based upon consolidated operating cash llow growth rates of
2.5% from 201 2-2017. This is below the 3.1 % CAGR from 2007-2012 in the October 2007 Operating Plan and
below the 3.9% growth from 2011-2012.") Mr. Grenesko also furnished substantial testimony during his sworn
interview regarding Tribune's assumptions on growth, which is addressed in another part of the Report. See
Report at § III.H.3,f.( I). Although one could argue that the February 2007 model contained the opposite flaw
(in dt~ct assuming Ihat no election would occur between 2012 and 2016), in fact Ihe 2012 to 20 J6 forecast
<:ontained in the February 2007 model was consistent wilh Tribune's historical performance. See Report at
§ IfI.H,J.f.( I J.

171 Ex. 739 (Seven (ellers from Donald Grenesko to VRC, each dated December 20, 2007). By contrast, the analog
management representation teller sent to VRC at Step One makes no mention of extrapolated projections or a
longer projection period. Ex. 250 (Four leners from Donald Grcnesko 10 VRC, each dated May 9, .:!D07). See
Repoll at § 111.11.3.1'.(1).

I'? b. 271 at VRC00514}O \~'h:dnik E·~l:lil. dated t\lay -l. 20(1).
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tlOWS'ittt~~seD:~~alue '~f the tenninat'perlod vallie (c~f~~tat'~&;g~~the'bi~Js"of"an exit;':,; J

riiUJ~RrC}~I~~VR€rs·inethodorogicarshift'(whictfoccilirC<fvery·lafe·iri ..VRC'lvafUatiori'workltf

reSU1~,ilf..·aPp(P.xhrUneIy $(l11inmr6ft'iii'i:daInonanfi<:remeritar"~aluEfafStep:TW&1~_

ii1i~~.~~~~!~a~ y~eteq~r~"lS sp~clfi.t"~ ~ep~te Triburie repieSenftl~~n tett~

Uij(f¢fMilt!Uf:as!!uffiptibn"sugge'Sti'tHafVRCritsetrrecogmzea'ffiat'ilir~'assUfnpaon'i1ifen~cJrt

s~:fflmIBefore the Tribune Board met on December 4,2010 to consider VRC's

opinion, at least one member of senior financial management (but not the Tribune Board) was

aware that VRC had revised its analysis to include the extrapolated out-years in reaching its

valuation conclusions for Tribune at Step Two. 175 Yet, the presentation materials furnished to

the Tribune Board and Special Committee on December 4 and later that month never mentioned

the growth assumptions for the out-years, the role these assumptions play in VRC's solvency

opinion. or the fact that Tribune would be making a representation to VRC regarding these

projections, and there is no evidence that these matters ever were brought to the attention of the

Tribune Board or Special Committee. 176 Mr. Grenesko testified he had no understanding why a

173 Ex. 740 at VRC0060998 (VRC Internal Review Document, Tribune Company Preliminary Solvency Analysis
dated December 3, 2007).

114 See Report at § III,H.3.f.( I).

I1S Ex. 888 (Bigelow E-Mail.datedDecember2.2007).Mr. Grenesko initially testified that he had no recollection
of this difference. Examiner's Sworn Interview of Donald Grenesko. July 8, 2010. at 195:8-196:2, 200:4-7.
Later in his interview, documents presented by the Examiner refreshed his recollection, but he indicated that he
did not recall whether he was aware of this difference in the December timeframe. Id.at 218: 15-219:4.

116 Id. at 175: 16-21. 186: 13-18. 187:8-10. (In an errata sheet dated July 20, 2010, Mr. Grenesko changed portions
of his testimony addressing this poin!. When asked whether the model presented to the Tribune Board
"included the extrapolaled growth rates from 2013 to 1017 or was it only a five-year model: Mr. Grenesko
originally responded: "I believe that was just a live-year." Examiner's Sworn Interview of Donald Grencsko.
July Il. 2010, at 175: 16-21. The errata sheet. which is appended to the transcript of Mr. Grenesko's sworn
interview. l,'hanges the answer to: "I believe that was just a five·year model in our plan, but I believe VRC's
solvency repurt included projections beyond the initial live years." Similarly, when asked whether the detailed
numbers for years 2013 through 2017 "were [ever) provided to the board in a board meeting." Mr. Grenesko
originally responded: "I don't hclieve so." Examiner's Sworn Interview of Donald Grenesko, July 8, :!OIO, at
IM6: (3-18. The errata sheet changes the answer to: "I belic:ve VRC's solvency reports included projections
heyllnd (he original live years."). As discussetl in lext. however, materials presented to the Tribune Board anti
the Special Clll1lmillee did not disclose the nut-yc;lr growth rate assumptions or their effect on YRC's solvency
llpinillil.
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draft version of VRC's analysis provided to him two days before the Tribune Board's December

4, 2007 meeting containing a discounted cash flow valuation analysis showing the assumed out~

year growth rate was not presented to the Tribune Board. 177 Mr. Grenesko also testified that he

had no recollection why an e-mail from Mose Rucker [0 him and others indicated that those

materials (described by Mr. Rucker as "our internal review document") would not be shared with

the Tribune Board. 178 (The Examiner did not find any evidence that the out-year growth

assumptions accompanying the February 2007 projections were ever presented to the Tribune

Board. As noted, however, the out-year projections did not play any role in VRC's Step One

solvency opinion and were not the subject of a Tribune representation letter to VRC at Step

One.)

177 ld. aI 205:4-207:8; see also Ex. 975 (Rucker E-Mail, dated December 2.2007); Ex. 737 (Presentation Materials,
dated December 4, 2007).

m Examiner's Sworn Interview of DonaJd Grenesko, July 8,2010. at 206:14-207:8.

119 This is not surprising. Direct evidence rarely is found Ihat a transferor set about to hinder, delay or defraud
creditors. See Liquidation Tmst of Hecllinger lllv. Co. v. Ffeet Retail Fin. Group (In re Hechinger lnv. Co.).
327 B.R. .'37,550 (D. Del. 2(05) ("Direct evidence of fraudulent intent, however, is often unavailable and
courts usually rely on circumstantial evidence, induding the circumstances of the transaction. to infer
fraudulent intent.") «(iring authorities),affd, 278 F. App'x 125 (3d Cir. ZOO8).

1St) In response to the Examiner's qucstion "why wasn't the board presented wilh a IO-year growth model jf thut was
(he madd (hat was being generated for YRC and others'!," Mr. Grenesko testified: "The focus of -- the focus of
(he group, the focus of management, I think the focus of the board was on the five years. That's where the real ­
• the whole bottollls up, this is how we are going 10 do things. That's where the whok focus was." lel. at
175:2:!-176: 12. ~Ir. Grencsko also acknowledged that YRC was interested in the out-year projections because
(If the deht maturities in ~O 14 and Zll 15. hi. at 176: 19-177: t.
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(4) The October 2007 Forecast.

The Examiner also considered whether the projections produced by Tribune management

in October 2007, on which VRC offered its Step Two solvency opinion, support an inference that

Tribune perpetrated an intentional fraudulent transfer. The Examiner appreciates that sometimes

management teams exhibit optimism in the expected performance of the businesses they operate

or in their own ability to achieve projected results. Indeed, one of senior management's

responsibilities is to carefully evaluate whether members of lower-tier management are being too

cautious in their recommendations for forecasted performance. Mindful that those projections

likely will be used to set next year bonus targets, division heads and other personnel might

exhibit a downward bias in forecasting expectations for the following year. Senior management

must critically review the input they receive from subordinates, and there is nothing per se

improper in making changes to reflect more optimistic assumptions. More generally, there is

nothing nefarious about generating projections, in good faith, that tum out to be too optimistic in

retrospect. Indeed, virtually by definition, in a failed leveraged buyout transaction such as this

one, the underlying projections tum out wrong. For example, the Examiner does not find any

impropriety in management's February 2007 projections, even though those numbers turned out

to be wrong shortly after they were issued.

The circumstances surrounding the preparation of the October 2007 forecast, however,

required that the Examiner investigate management's honesty in the context of Step Two. As

noted, after Step One closed. the Tribune Entities' financial performance deteriorated

signiticamly, both in relatiun to comparable periods in prior years and in comparison to the

February 2007 plan. llIl The Examiner evaluated whether a fair inference may be drawn that

Tribune management improperly "boosted" the projected performance in the October 2007

1~ I See R~Pllrt al § II I. F. 2.
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forecast of certain aspects of Tribune's business in order to counteract the effect of Tribune's

generally poor 2007 performance and other negative trends. In this regard, a critical observer

would pay particular attention to those aspects of the October 2007 forecast that involve

elements of Tribune's business as to which management had greater room to project more

growth. either because the particular business segment did not have a lengthy track record or

generate a predictable revenue stream or the time period itself was far enough in the future to

enable management to posit a positive change in future performance. The Examiner considered

whether two aspects of the October 2007 forecast fit this profile:

First, the revised October forecast (although downwardly revising near term expectations

of revenue and operating profitability overall relative to the pre-existing February model)

nonetheless contemplated that Tribune would significantly mitigate the effects of the secular

declines then affecting the traditional publishing segment (i.e.. newspapers and corresponding

print advertising), by substantially growing its interactive business. In fact, the October

projections showed that Tribune's interactive business would create significant revenues ahead of

what was assumed in the February 2007 projections starting in 2009. 182 Management's

assumptions of robust growth in the interactive division had a significant impact on Tribune's

projected profitability and VRC's ultimate solvency opinion at Step Two, accounting for

approximately $1.77 billion or 17.4% of VRC's mid-point discounted cash flow valuation. 183

The Examiner interviewed Timothy Landon, who headed Tribune's interactive division

and servt:d as the chief executive officer of Classified Ventures (a start-up venture in which

Tribune invested) at the time of the Leveraged ESOP Transactions. Before showing Mr. Landon

Tribune's October 2007 projections, when the Examiner asked Mr. Landon whether he would

IS2 SC'I! id. OIl *m.HJ.f.( I).

I~.l Set! id. al *lIUI.3.f.(.1).
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have expected the growth rates in interactive to be greater in the February or October 2007

forecast. Mr. Landon stated that he would have expected the October forecast to be flat or

lower,I84 and acknowledged that interactive performed about 4-5% below plan in 2007. 185 He

expressed surprise when the Examiner pointed out that Tribune's October forecast assumed

significant increases in growth in interactive after 2009 ahead of what was projected in

February.186 David Williams, who was at the time of the Leveraged ESOP Transactions the

president and chief executive officer of Tribune Media Services, Inc., a Tribune subsidiary, told

the Examiner that "interactive revenues are hard to forecast and hard to predicl." 187 Harry

Amsden, Vice President of Finance of Tribune Publishing, described interactive as more

"speculative" than other aspects of Tribune's business. 188 The Zell Group viewed interactive as

misguided and adding little value to Tribune. 189 Mr. Grenesko testified that the assumptions

concerning increased spending on the interactive business and increased personnel devoted to

184 Examiner's Interview of Timothy Landon, June 22, 2010 ("I would have expected that by December we were
anticipating a recession, so near term revenue would be less, then some recovery, and the question is what is the
slope of that recovery. I would say that the December model is the same or lower in the abstract. ").

IKS !d.

IK6 Id. ("I'm disappointed in these numbers. It's not what I would have expected. These are the only numbers that
I've looked at today that I don't feel good about. The other ones were ok, even though they might've turned out
wrong. But I don't believe in the logic behind this. I take responsibility for that. "). Mr. Landon also told the
Examiner that an appropriate discount rate to present value of the interactive division's future performance
would be double digits, representing a way to quantify mathematically the probability of success on new
ventures. Id. The Examiner found Mr. Landon. who is not currently employed by Tribune, to be a credible
witness.

1~7 Examiner's Interview of David Williams, June 18,2010. Mr. Williams was a credible witness.

188 Examiner's Interview of Harry Amsden, July 2, 2010. Mr. Amdsen was credible and cooperative.

!M9 Examiner's Interview of Samuel ZeU, June 14.2010 ("As we looked at the inter:lctive side. they were working
on a whole bunch of projects Ihat were going to create revenue in 2016. They didn't know what they were
doing. Other than it was very important. I think we have gotten rid of most of the people. And now we're
lVorking on projects that produce revenue next week. "). See (ilso Examiner's Sworn Interview of Nils Larsen,
July 7. 2010, at 57:4-10("And, you know, I think the funnel of ideas was narrowed subst:mtially. but, you
know, we cenainly would not have an avt:Tsion to spending capital thoughtfully. I Ihink our view would be that
working on 120 different projects at the same time was not the best use of people's lime and dIon.").
~lr. Larsen couklnol recall whether he alel1ed management to his concerns about man:lgement's assumptions
c\lllcerning interactive. Id. at 57:1-2. 57:11-58:10.
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that business supported management's growth assumptions. I '10 Much of the projected growth in

interactive, however, came from shifting resources and capital (as opposed to increasing

spending on interactive on an absolute basis) into what was referred in the October projections as

"internal development" of revenues (which did not figure prominently in Tribune's projections

for interactive in the February projections), and, as discussed in another part of the Report,

VRC's own internal analysis suggested that Tribune's assumptions regarding this business were

unreasonable. I'll

Although the Examiner finds that management's projections regarding the interactive

business were aggressive, based on the record adduced he does not conclude that senior financial

management at Tribune prepared them in bad faith. In large measure, as discussed in another

part of the Report,l92 the problem, insofar as the interactive business is concerned, involves how

the projected revenue stream derived from that business was valued. Although Bryan Browning

and Mose Rucker of VRCtestified that they discussed management's assumptions underlying

this assumed growth, as also discussed in another part of the Report, VRC applied no greater

discount to this revenue,I93 and there is no evidence that they ever brought to management's

attention VRC's own concerns regarding the projected growth and revenue assumptions despite

expressing them internally.194 The result was to attribute an unreasonably large component of

the value to the projected interactive business revenue stream, which by nature was speculative

and merited a hefty discount for valuation purposes. Although the Examiner does not have a

complete picture of the interactions between VRC and senior financial management at Tribune

I'~' Examiner's Sworn Ints::rview of Donald Grenesko, July 8, 2010, at 170:9-17 (:4, 172: 16-173:2.

I~I See Report at § III.H.3.f.(2).

,<)~ See id. at § m.H.3.E and Annex A to Volume Two (DCF Valuation Analysis).

I')] Examiner's Sworn Intcrvis::w of Y10se Ru<:ker and Bryan Browning, June 30, 2010. at 94:5-98:6.

i94 See Report al ~ 111.1I.3.f.(2).
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during this timeframe (particularly in late October through early December. when VRC

developed a detailed critical evaluation of management's projections. only to tum around and

adopt those projections wholesale),195 based on the record adduced in the Investigation the

Examiner did not find evidence of complicity by management in this aspect of VRC's valuation.

A second area of inquiry involved the unjustifiable assumption contained in the October

2007 forecast concerning Tribune's perfonnance in 2012 to 2017, which, as discussed above,

VRC then used to detennine solvency at Step Two. 196 The Examiner's tindings concerning the

reasonableness of this assumption and the effect of VRC's use of this assumption in its solvency

opinion are addressed in detail in other parts of the Report. 197 The Examiner finds unconvincing

the various explanations given to the Examiner by witnesses regarding this assumption, as

detailed elsewhere in the Report. 198 Moreover, although Mr. Browning and Mr. Rucker testified

that they discussed management's out-year assumptions,199 there is no evidence that VRC ever

contested management's assumptions directly to management. As discussed in another part of

the Report, other aspects of the October 2007 projections (particularly in Tribune's classified

195 See id. at § IV.EJ.c.(5). For example. as discussed previously in text, the Examiner was unable to determine
what was said between VRC and senior financial management on the question whether the out-year projections,
and VRC's use of those projections as a late inning addition to its valuation, would be shared with the Tribune
Board.

1% It appears that the approach was undertaken at the direction of Chandler Bigelow, who in an e-mail to Rosanne
Kurmaniak of Citigroup (the individual responsible for maintaining Tribune's complex projection models),
suggests: "How about we make post 2012 revenue IOCF CAGRs the same as the growth assumed in 2012 for
both PublishinglBroadcasling?" Ex. 889 (Bigelow E-Mail. dated September 27,2007). In an earlier e-mail,
Mr. Bigelow suggested that a reduction in the post 2012 growth assumption would be proper. Ex. 889 (Bigelow
E-Mail, dated September 27, 2007). Although Ms. Kurmaniak testified that she felt that extrapolating the
growth from 2012 to later years was reasonable, she acknowledged that she did not focus on the fact that 2012
was an ~Iection year and possibly an outlier. Examiner's Sworn Interview of Rosanne Kurmaniak,luly 7, 2010,
at 139:6-14; 140; 1-4. She suggested that if something other thllO an extrapolation from 2012 were used,
adjustments in the out-year projections would have to be made based on the timing of elections and other
anticipated occurrences in those years. Id. at 142:20-22-143: 1-13. ~1r. Bigelow did not believe CGMI had any
involvement in this assumption. Examiner's Sworn Interview of Chandler Bigelow, June 17,2010, at 100: 11­
19. lIe described the out-year assumptions as being "some extrapolation." Id. at 15-16.

IY) See Report at *IJI.H.3.f. and Annex A to Volume Two (DCF Valuation Analysis).

IIIK See Rt:port at § UI.I-1.3.f. and j\nncx ,\ to Yolunle T",o (OCF Valuation Antilysis).

lW E.'(arnin~r's S\~'orn Interview uf ~I()se Rucker anti Bryan Bro\\,:ning. June )0. 2010. at 1I~:J-5~ t 1S:2-l .. l20:7.
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business segment) were unreasonable in light of information available to Tribune and VRC.200

Yet, despite reservations expressed internally, VRC simply accepted those projections as the

predicate to its solvency valuation. The logical inference that the Examiner draws, and certainly

that management could draw from their multi-month interactions with VRC personnel, is that

VRC would accept almost any estimate of future performance that management presented to

VRC.201 Although the Investigation uncovered no direct evidence that Tribune's management

was deceitful in the preparation and issuance of this aspect of the October forecast, the Examiner

finds it implausible that members ofTribune's senior financial management believed in good

faith that the out-year growth assumption contained in the October 2007 forecast (or the related

Tribune representation letter) represented a reasonable estimate of Tribune's future performance.

Rather, this assumption bears the earmarks of a conscious effort to counterbalance the decline in

Tribune's 2007 financial performance and other negative trends in Tribune's business, in order to

furnish a (very significant) source ofadditional value to support a solvency conclusion.

(5) The Tribune Board and Special Committee
Deliberations.

fHlJu1illJOarcr'Sti(J SjieCfirCommiffee:m"l1ecefulf.~OO1"·ttJ',e.E)nsid'et tJ1'C;:questioij'Qf;V~~-r":'"

solVeiiCY1iPiJifOn~~·thif'dtteCtotl11ril!d:~dtqttafelY~:~titteSPPilS~.~~I~~~J!t;.~~,~ ...

thifExamil1!f·tbun:d'lY«~i~erte~;,Wllf.t1rf1.:Tttbun~ac~~t'tblf,memb-M:ofttl~SP'eCja~

"Cfj'htmiffe&;iiiteHfionalIfengagid7n"<'ttny:Wf6n'g'dBfiiti;'ifrtlftho"pt'obfem:'j~fl1f~ttw~~ff(fti~mf~

cll8f!c;,~;_witfluftin1at~ responsibility (oialtowing' Step,two' to closcs '(aiJed'to discharge-iheW

:00 See Rl!port at §§ 1l1.H,) f.(1)., 1I1.1I.3,f.(4)., nnd Annex A to Volume Two (DCF Valuation Analysis),

:tll SlIe R~p~)rt at *§ III.E.3,b.. 1I1.11.3 f., IV.B.5,d,(9)., and IV.B.5,d,( 10). See also Annex A to Volume Two (DCF
Valuation Analysis),
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matter for the Tribune Board and Special Committee to take up in the December 2007 timeframe

was whether consummation of Step Two would render Tribune insolvent, but unlike Step One, in

which the Tribune Board's and the Special Committee's respective Financial Advisors actively

evaluated management's projections and VRC's work product, nothing like that happened at Step

Two.202 Tribune's Financial Advisors were not even advising Tribune at this time?OJ Thus,

unlike the process in which the Financial Advisors evaluated VRC's opinion in the period

between the Tribune Board's April 1,2007 approval of the Leveraged ESOP Transactions and

the Step One closing, the Tribune Board took up the critical question whether the Step Two

Transactions would render Tribune insolvent without retaining an outside advisor to evaluate

management's projections or VRC's work. 204 Tribune's management likewise did not have a

Financial Advisor to which to tum, causing members of management (including Tribune Chief

Financial Officer Donald Grenesko and Tribune Treasurer Chandler Bigelow) to reach out to the

Special Committee's Financial Advisor (Morgan Stanley) for guidance. Morgan Stanley,

however, was not engaged to provide financial advice to Tribune, and, as previously discussed,

offered relatively little assistance to managemenr.205 Management, therefore, was largely

~()2 Examiner's Interview of Christina Mohr, 1une 29. 2010; Examiner's Sworn Interview of Thomils Whayne.
1uly 2. 2010. at 20:6-13 ("Q: But in step 2. because you were not preparing a fairness opinion or any kind of
opinion for that matter. you were not asked by the special committee to look at the reasonableness of the
assumptions behind the projections? A: Behind the projections. no.").

:03 See Ex. 643 at TRB041566·67 (October 17 Tribune Board Minules) (referring to CGMI); Examiner's Interview
of Michael Costa, 1une 4, 20 I0; Examiner's Interview of Christina Mohr.1une 29. 2010.

!()4 Tribune General Counsel Crane Kenney expressed the view that retention of an outside advisor in ~onnection

with Step Two was unnecessary. Examiner's Sworn Interview of Crane Kenney.1uly 8. 2010, at 75: 15-21 ("We
had the financing. and we hull the deal. Now it's a whole list of certificates and other things that need to be
procured. which are -- in my -- if you're asking my opinion. I don't think we needed a tinancial adviser to
basically tick and tie the last. you know, the dements of the closing."). In light of the record adduced in the
Investigation. the Examiner stlUngly disagrees.

!()S See Report at ~ IJU U.c.(:!),(i). Morgan Stanley'S December 3.2007 request for a discretionary fce on aC~'oulll

III its work at Step Two contains n:ft:rences to ~Iorgan Stanley providing advice and services to "the C\)lI1pany"
;Il1J "the C'll11pany\ Management" in connection with financing negotiations wifh lhe l.ead flanks. Ex, 104M al
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unaided as the Step Two Financing Closing Date approached and the solvency diligence

questions posed by the Lead Banks became more pointed.

Tribune's Special Committee, entrusted to monitor the Leveraged ESOP Transactions,

met once after the Step One Financing Closing Date, on December 18, 2007, to consider the

question of Tribune's solvency and VRC's solvency opinion.2u6 In their presentations to the

Examiner, certain Parties cited to the Examiner the minutes from that meeting as important

evidence that Tribune's directors exercised due care in connection with the Step Two

Transactions, that VRC's Step Two solvency opinion was reasonable, and that the Step Two

Transactions did not constitute an intentional fraudulent transfer. The minutes prepared by the

Special Committee's outside counsel (set forth in detail elsewhere in the Report)201 state that

William Osborn, the Chair of the Special Committee, "requested that the representatives of

Morgan Stanley comment on the solvency opinion and the analysis behind it that was just

MS_69131 & MS_69133 (Overview of Morgan Stanley's Role in the Tribune Special Committee Review
Process. dated December 3,2007). Thomas Whayne of Morgan Stanley testified that "throughout step I and
step 2 [Morgan Stanley was] representing the special committee," Examiner's Sworn Interview of Thomas
Whayne, July 2, 2010, at 51 :9-1 O. and as part of that representation Morgan Stanley "had been asked to work
... in this final phase with management because the banks that had been advising primarily management during
the first step transaction were no longer willing to serve in that capacity.... " Jd. at 25:6-11. The record
renects that Morgan Stanley did, in fact, advise the full Tribune Board regarding the Lead Banks' proposal to
modify the Step Two Financing. Ex. 702 (Tribune Board Meeting Minutes. dated November 21. 2007). There
is no evidence. however, that Morgan Stanley undertook representation of Tribune at Step Two, and (given the
explicit provisions of Morgan Stanley's engagement letter), it would not have been reasonable for management
to have assumed otherwise. See Ex. 25 at MS_OO213 (Morgan Stanley Engagement Letter) ("Morgan Stanley
will act under this letter agreement as an independent contractor with duties solely to the [Special)
Committee.U). See a/so Examiner's Sworn Interview of Thomas Whayne. July 2. 2010. at 33:8-14 ("Q: What's
your understanding of who Morgan Stanley's client was? A: Our client was the special committee. Q: And
that was your only client in this case? A: Yes. "); Examiner's Sworn Interview of Paul Taubman, July I, 2010.
at 22: 13-22 ("Q: The special committee was [Morgan Stanley's) client, is that right? A: The special commiuee
was the client. Q: IWlas Tribune Company the client? A: No. Q: And was the board in general the c1ienl?
A: No."); Examiner's Sworn Interview of Donald Grenesko. June 25. 2010, at 57: 1-5 ("Q: Had Morgan
Stanley's engagemem changed from being financial advisor to (he special committee to being tinancial advisor
to (he entire board? A: I don't believe so, no.").

,.'!()(, Morgan Stanley rnade presentations to the Tribune Board (the melnbcrship of which largely overlapped with the
Special Comminee) following the Step One Financing Closing Date. See, e.g., Ex. 643 (Tribune Board Meeting
Minutes, dated October 17, 2(07); Ex. 727 (Tribune Board Meeting Minutes. dated December 4,2007): Ex. 726
(Tribune Board Meeting Minutes. dated November 5, 2007); Ex. 702 (Tribune Board Meeting Minutes, dated
~ovcmber 21, :W(7).

~()7 S~e Repon at § IJJ.().I.
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presented to the Board of Directors by VRC."Z08 The minutes then summarize remarks made by

Thomas Whayne and Paul Taubman of Morgan Stanley, culminating in Morgan Stanley's

conclusion that "VRC's solvency analysis was conservative and that VRC's opinion was

something upon which a director could reasonably rely.,,209 Specifically, Mr. Whayne was

reported to have: 2lo

"indicated that the analysis by VRC seemed thorough and
appropriate, "

"noted [that VRC's] earnings and termination value
multiples for the publishing and broadcasting industries [were]
consistent (but not identical) with those used by Morgan Stanley as
well as Merrill Lynch and Citibank in previous advice to the Board
of Directors,"

• observed that "VRC's selection of precedent transactions
and its discounted cash flow analysis used metrics very similar to
that previously used by each of the investment banks,"

• "commented on VRC's analysis of the net present value of
[the anticipated S-Corporation/ESOP] tax savings, [including the
discount rate I,"

• "commented on VRC's valuation of the PHONES debt and
other assets and liabilities of the Company," and

• "concluded that VRC's solvency analysis was conservative
and that VRC's opinion was something upon which a director
could reasonably rely."

The minutes reflect that Mr. Taubman next "reiterated the conservative nature of VRC's

analysis." and "stated that the Company has additional value not represented in the VRC

presentation because the Company has a number of different assets and businesses that readily

;:il~ E". 704 at TRB0533007 (Special Commillee Meeting Minutes, dated December 18, 2007).

2W Id.

'10 Id.

66



could be sold for fair value and that this additional tinancial [flexibilityI is of incremental value

to a company.tl211

Like certain other aspects of the Leveraged ESOP Transactions discussed in the Report,

however, what appears at first blush is not the case on closer inspection:

First, the above excerpted document is not minutes but, rather, draft minutes. The

document is not even accompanied by a signature line, let alone a signature. Because the Special

Committee never met again and never approved the draft minutes prepared by counsel,212 no

duly adopted minutes memorializing the Special Committee's proceedings on December 18,

2007 exist.213

~1fOmtHe·maft'iit1foItiClarrri5un~B.9.ardrffiinutei:.Citea:6Y:UiePirtieS(lrappe~rfa

tli'aftri~~S"PeciarCotnm.it'(e6,m~lfP'flHfm~~):bllrtJjff~n',m,iriu~"The minutes of the full

Tribune Board meeting renect that the Special Committee meeting took place while the full

211 Id.

:12 Examiner's Interview of Charles Mulaney, June 24, 2010. The draft minutes prepared by counsel are unsigned,
as are the tinal, duly adopted minutes of prior Special Committee meetings. Ex. 704 (Special Committee
Meeting Minutes, dated December 18,2007). See, e.g., Ex. 143 (Special Committee Meeting Minutes, dated
April I. 2007).

m The exislence of these draft minutes appears 10 have colored the factual record to a certain degree. with Parties
and witnesses repeatedly citing and relying on Morgan Stanley's alleged use of the adjective "conservative."
See, e.g., Examiner's Sworn Interview of William Osborn, June 24, 2010, at 27: 1-7 ("Q. Now, when you say
they used the word 'conservative,' do you remember them saying that to you, or do you just remember reading
that in the minutes? A. I don't - one, for me to sit here and say I remember them saying it, I can't remember
that. I did see it in the minutes."); Examiner's Sworn Interview of Dennis FitzSimons, June 25, 2010, at 101:7­
18 ("Q. Do you have a specific recollection that (Morgan Stanley) approved VRC's solvency opinion as
conservative and appropriate. or is that based on what you read [?) A. That's what I read [in the] board minutes,
yes. Q. Aside from what you read in (he board minutes, do you have any independent recollection that Morgan
Stanley made that claim? A. No."). The potential skewing effect of the draft Special Committee minutes
~xlends 10 other matters (beyond (he alleged "conservative" characterization) as well. as evidenced by
corn:spondence the Examinds counsel received from counse! for Dennis FitzSimons ,lIId Donald Grenesko.
E,. III ~ (Leller from George Dougherty, Jated July 15,2(10). In asserting Ihat "(he conlempoCilOeous
Jocumellls conclusively show that Morgan Stanley was fully aware of Tribune's [retinan<.:ing) representation
and had numerous opportunities to object to it," counsel relies on the draf! December 18. 2007 Special
COlllmillee minutes: "l\lorgan Stanh:y's Slated opinions that VRC'.~ analysis was \:onservative.' 'thorough.' and
'appropriate' ollld thai the 'VRC Opinion' was something upon which a director coulJ reasonably rely had 10 be
bascd on, at a mini mum, a review of the solvency opinion lener," which referem:ed munagemcnt's conversations
with Morgan Stanley. Id. at 1. VRC's Step Two solvency opinion, however, is dated DCl:ember 20. 2007 ­
two days IIJier the Deccmber IH. 2007 Spel:ial Cumminee meeting - and there i.~ no c\'iJence Ihat :-"Yorgan
Slanley was furnished with a Jraft of Ihe opinion.
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Tribune Board meeting was in recess prior to its 3:00 p.m. adjoumment,214 and the draft minutes

state that the Special Committee "convened at 2:45 p.m.,,215

Third, Mr. Whayne and Mr. Taubman told the Examiner that they had never seen the

draft minutes before being interviewed by the Examiner. despite the prominent role the two of

them allegedly played at the meeting.216 Likewise, as noted previously, VRC's opinion was also

never provided to Morgan Stanley. 217 (Although, unlike at Step One. VRC's opinion was not

tiled with the SEC, the Examiner does not believe that the failure to do so violated applicable

securities laws. 218)

Fourth, and most importantly, although he did not dispute commenting to the Special

Committee regarding the earnings and value multiples and precedent transactions, as well as the

discount rate used by VRC in valuing the S-Corporation/ESOP tax benefits and its valuation of

the PHONES Notes indebtedness, 219 Mr. Whayne stated in his interviews with the Examiner that

neither he nor Mr. Taubman offered any opinion or conclusion concerning the substantive merits

~14 Ex. II at TRB0415685-86 (Tribune Board Meeting Minutes. dated December 18, 2007).

~IS Ex. 704 at TRB0533007 (Special Committee Meeting Minutes, dated December 18, 2007). The Special
Committee meeting was likely even shaner, as the Tribune Board's minutes reflect that the full Tribune Board
met in executive session for an undisclosed amount of time immediately prior to the Tribune Board's 3:00 p.m.
adjournment. Ex. II at TRB0415686 (Tribune Board Meeting Minutes, dated December 18,2007).

~16 Examiner's Interview of Thomas Whayne, June 11,2010; Examiner's Sworn Interview of Paul Tuubman, July I,
2010, ut83:11-17.

m Examiner's Interview of Thomas Whuyne, June 11,2010; Examiner's Sworn Interview of Thomas Whayne.
July 2, 2010, at 21 :6-24:5; Examiner's Sworn Interview of Paul Taubman, July', 2010, at 89:2·90:22. Nor, as
noted, was Morgan Stanley given a copy of Mr. Grenesko's refinancing representation letter referencing
discussions with Morgun Stunley. [d. at 94: 16-95: 16; Examiner's Sworn Interview of Thomas Whayne, July 2,
2010, at 138:3-139:22.

11M t\t Tribune's Section 341 meeting held after the Petition Date, the U.S. Tru~tee'~ represenlutive asked
Mr. Bigelow whether the two VRC solvency opinions were publicly tiled. Mr. Bigelow replied that the tirst
upinion was publicly tiled, but the second was not. Slating that "to the best of my knowledge we had no
obligation to publicly tile the second step of the solvency opinion." Audio Recording of Section 341 (a)
Meeting of Creditors, Januury 16,2009. Because Step One involved the Tentler Offer, Tribune included the
tirst VRC solvency opinion in its public filings with the SEC apparently to meet the requirements of the SEC's
Schedule TO and Schedule 13E-J. Step Two did not involve a tender offer, and the Examiner's analysis is that
there docs not appear to be .my law or regulation that required Tribune to file VRC's Step Two solvency opinion
with the SEC.

~11,l Exalnin....r\ Sworn Intervic\Y of Th'l1111lS \VhaYllc. July 2. 2010. ar 127: 13-1 JI :2~.



of VRC's solvency opinion, nor did he or Mr. Taubman tell the Special Committee they could

reasonably rely on the fact that Tribune would be solvent after Step Two.22o With regard to the

process by which VRC reached its conclusions, Mr. Whayne stated that he indicated to the

Special Committee that VRC's work "seemed thorough and appropriate" and appeared to be

something the Special Committee "could take [aJ level of comfort in" in determining that

Tribune had satisfied the Merger Agreement's condition precedent of an independent solvency

opinion.221 According to Mr. Whayne, however, these remarks went solely to whether the work

done by VRC complied with the solvency opinion condition precedent of the Merger

Agreement222

[W]e were not in any way shape or form speaking to the substance
of the solvency opinion.... The board completely understood that
we weren't speaking to whether the company was solvent from a
substance matter [nor] were we saying whether this opinion was
right or wrong. All we were saying was from a process standpoint
of fulfilling the condition the board could rely on the opinion for
process not substance.

Mr. Taubman testified that he did not recall whether Mr. Whayne commented to the

Special Committee on the reasonableness of VRC's solvency opinion at the Special Committee

meeting, and Mr. Taubman was "more than doubtful" that Mr. Whayne characterized VRC's

solvency opinion as "conservative.,,223 Both Mr. Whayne and Mr. Taubman disputed that they

personally characterized VRC's ultimate opinion as "conservative. ,,224 Mr. Taubman did

acknowledge that he used the adjective "conservative" or "not aggressive"m in addressing "one

~~() Examiner's [ntervi~w ofThonlus Whayne, June 1L 2010.

~~ I Itl.

m ld.; E.\amincr's Sworn Interview of Thomas Whayne. July 2, 2010. at 134:16-137:8.

2~:\ Exanlin~r's S\vorn Interview of Paul Taubman. July), 20] 0, at 83: 1-6.

~2" Set} R~p()r' at § llI.H.4.c.(2).(ii).

~15 r:.\~lInint:r's Sworn In(~rvicvJof Paul'faubrnan. July 1.2010, at 111:9.
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specific aspect of lVRC's) analysis where they could have been more aggressive and they were

not and I recall pointing that out to the members of the committee.... [VRC] had not assumed

that if need be individual assets could be sold piece by piece." 226 "I said I had a single point to

make which is on this one dimension of analysis where one could have assumed a whole host of

asset sales at premium values if you went asset by asset, it didn't appear that they had done

that. ..227 In fact, this is almost verbatim what the draft minutes report that Mr. Taubman stated,

as excerpted above, except for the comment attributed to him that he "reiterated the conservative

nature of VRC's opinion, ..m one of the two sound bites from the draft minutes cited by the

Parties. Mr. Whayne offered consistent testimony:229

Just to expound on one thing, you know, consistent with what I
said last time the only comment that was made regarding, you
know, assumption as part of the analysis that the company was
making any asset sales. So f do remember that Paul made an
observation that they could sell asset sales if there was - if they
had liquidity issues and that was not part of VRC's analysis, but
that addressed liquidity. So that was something that we discussed
last time and I do recall that. So that is - that - I don't think Paul
said that the nature of the analysis - he didn't say the analysis was·
conservative, but Paul did make the comment that there is
additional value not represented in the presentation because the
company has assets and business that it could sell if it got into
duress. That there were additional assets - that the VRC analysis
did not incorporate any analysis of potential asset sales as a way of
dealing with potential liquidity issues and Paul did make the
observation that from the standpoint of viewing liquidity issues
only was conservative because the company, indeed, did have a
number of assets, the Cubs, et cetera, that could be sold if the
company needed to raise money. So as we discussed before, he

2~h Id. at 84:16.85:15.

~27 Id. ut 109: 15--19.

.:!~H Ex. 704 at ~rRB0533007 (Special Committee Meeling Minutes, dated Decernber 18. 2007).

229 Examiner's Sworn Illlerview of Thomas Whayne. July 2. 20 IO. at 130: 19-132:8; Examiner's Interview of
Thomas Whayne. June 11,2010 ("I think only thing someone could've heard was lhat VRC opinion didn't make
any assumption around if company hit an air pocket, if it could've sold assets. I think that's what's being
I:onstrucd as bei ng conservative. II's consistent on what we said from dJy 1- asset rich but cash flow challenged
given the envirollment.").
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did make that comment, but it was from the standpoint narrowly of
the company's ability to deal with any sort of liquidity issues that
can serve face in the future and not from the standpoint of the core
valuation or solvency.

Others interviewed by the Examiner who were present during the December 18, 2007

Special Committee meeting had no specific, independent recollection of the term "conservative"

being used by Morgan Stanley (although several individuals stated to the Examiner that they had

no reason to question the accuracy of the draft Special Committee meeting minutes).23o In

contrast, Mr. Whayne and Mr. Taubman, the persons who allegedly made these comments,

testified specifically that the draft minutes did not accurately represent what they said to the

Special Committee.

It is undisputed that Mr. Whayne and Mr. Taubman made brief, oral observations at the

December 18, 2007 Special Committee meeting, The statement in the draft minutes attributing

to Mr. Whayne the conclusion "that VRC's solvency analysis was conservative and that VRC's

opinion was something upon which a director could reasonably rely,,,m however, appears to be

incorrect. In the course of vigorously denying that he or Mr. Taubman ever made this statement,

Mr. Whayne pointed out that having given written presentations to the Special Committee on

previous occasions, but having prepared no such presentation for the December 18, 2007 Special

,J() Examiner's Sworn Interview of William Osborn, June 24, 2010, at 27: 1-7 ("Q: Now, when you say they used
the word 'conservative: do you remember them saying that to you, or do you just remember reading that in the
minutes? A: I don't -- one, for me to sit here and say I remember them saying it, I can't remember that. I did
see it in the minutes."); Examiner's Sworn Interview of Dennis FitzSimonS,lune 25,2010, at 1OJ :7-1 8 ("Q: Do
you have a specitic recollection that [Morgan Stanley] approved VRC's solvency opinion as conservative and
appropriate. or is that based on whal you readl?) A: That's what I read (in lhe) board minutes, yes. Q: Aside
from what you read in the board minutes, Jo you have any independent recollection thai Morgan Slanley made
that claim? A: No."). The author of the drdft minutes staled to the Examiner that he believed the word
cllllserv;ltive was used, but he has no specitic recollection and bases his belief "on how these minutes are
prepared." Examiner's Interview of Charles MuJaney, lune 24. 2010. There is no evidence that the draft
Special Committee meeting minutes were prepared prior 10 the actual meeting tas may have been the case with
at least one other set of Tribune minules). The Examiner obtained and reviewed Mr. Mulaney's invoice
covering this period. and the December 2007 lime records of the Special Committee's outside counsel rellecl
.'onle work by counsel on the minutes Ihe day following the meeting.

III E.~. 704 al TRB053J007 (Special Committee Meeting !\1inutcs, dated December 18. 2(07).
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Committee meeting and having offered only brief comments, neither he nor Mr. Taubman would

have made the kind of definitive statements attributed to them in the rninutes.232 Considered in

the context of what Morgan Stanley was doing in December 2007, the Examiner finds Mr.

Whayne's and Mr. Taubman's testimony credible.~f1q~~.s.!!~.~;,M~~:a:~~~!lUn~m

h~~~~~~9~~~~c~Jy,b~,~~,~~l~q~t~st,a,~9lb~j~:anq:~Jl~Jl:t.O):,,~~q~~~~,~
..,~; ,'~,{ *'Jf..l_., '" lio>= ......lI!'.....~ ~ \' ••f·~'; .7r; • ., _~. ""I ~ o:•.".,j,f ,,"'.. ',"' ... :J• ...•..'.... !... ~c., ",». ~:" ....~.........:"~~.;.t.",\~.:j~~.('1(""~"~{.~""'~;'"''''~''''' ",,· ..;,..........r,...,,~t ......'(:!:.· ...!~~~

t<t~~~~~}:~~~~2~~~I~;~sm!~~J!~~~.~~RY.~~.AmibGgI:~iNammefCifn$1lf
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w_~sr~flleY.f·atJ!~l¢:~~aY\)rapprQVar6tVRfiSfeil;rwa'safve~pffiiffii1f8Cfn.
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Special Committee Chair William Osborn described Morgan Stanley's role with respect

to the VRC opinion as "mak[ing] certain that the solvency opinion was appropriate and made

sense so that we would have the confidence that ... we could move forward with the second

step,,,m a characterization with which Mr. Whayne agreed.234 This type of evaluation, however,

is qualitatively different from the type of evaluation VRC made with respect to Tribune's

solvency and capital adequacy. Morgan Stanley was not asked to, nor did it, undertake or

present a comprehensive evaluation of VRC's Step Two solvency opinion. Moreover, neither

Morgan Stanley nor any other Financial Advisor was asked to look at Tribune management's

m Examiner's Sworn Inrerview of Thomas Whayne. July 2, 2010. at 134:16-137:8; Examiner's Sworn Interview of
Paul Taubman, July I, 2010, at 82: 11-22,

!~~ Examiner's Sworn Interview of William Osborn, June 24. 20 I0, at 26: 11·14.

,~,I Examina's Sworn Interview of Thomas Whayne. July 2,2010, at 151:1-[8,



October 2007 projections,235 the good faith and reasonableness of which are a foundation of

VRC's solvency analysis.236

Juxtaposed against the limited consideration given by the Tribune Special Committee on

December 18, 2007 on the question of solvency (on which the Tribune Board quickly

reconvened and approved VRC's solvency opinion),237 the facts and circumstances known or

ascertainable by the directors made it imperative that the Tribune Board and the Special

Committee carefully evaluate the opinion delivered by VRC. They knew or should have known

that: (i) the Tribune Entities' financial performance had deteriorated appreciably after Step One

and that the Step Two Closing would subject the Tribune Entities to $3.6 billion more debt; (ii)

management's February 2007 projections had missed the mark only shortly after those

projections were issued; (iii) management's October 2007 projections served as the foundation

for VRC's opinion and members of senior management were to receive significant additional

compensation if StepTwo closed and might be looking for continued employment under the

auspices of the new owners;238 (iv) VRC was relying on management's projections as the critical

underpinning of its solvency opinion;239 (v) VRC had been required in its engagement letter to

use a detinition of "fair market value" and "fair saleable value,,24o that was contrary to long-

established principles of sound valuation and that directly affected VRC's solvency conclusions

115 'd. at 151: 19-22.

!'~ See Ex. 267 at TRB0412757 (VRC Engagement Leiter, oated April II. 2007) (requiring that financial forecasts
and projections provided to VRC must "have been prepared in good faith ... based upon assumptions that, in
light of the circumstances under which [hey are made, are reasonable").

m Ex. 4 (Tribune Board Meeting Minutes, dated December 18, 2007).

,!lM StflJ Rcpon at § lII.F.8.

~.I') See id. at ~ 11I.E.3 b.( 1),lij).
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at Step Two; and (vi) market indicia were strongly suggesting that incurrence of the Step Two

Debt would render Tribune insolvent.2-U

:'.2f.'111'-.PW',tl'I.ies~-¢It'Cunf'f8ifce5 ..sew,.d('o~slfour<':Iffiv.a-·d~td',;i··ai~·~Il·fti···-'tG.tIiI·c",,~wB&V~~'!~ ......;'~(""*k.~~,,"_4._~_ •.•.•., ..... -'i 1_.,-,,,-~·",,~~':"""'·'v~~~.",,oi~ '! ....,_ .............iiJ:Jnl~:..\Uj ..~~11~&\~ ,..I:m=

t~~PmJ~~~~,~W~~iJ.lt;<;~JUD.!i~m~,m~Y'ne~,:qt~<r1l1~~nrdi~~b.~gjl~theiJ.01

"1~~mitJ~lfMOi'fiJff!fel';~ffiWi1D.
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(6) Factors that Mitigate Against the Conclusion
that Step Two Constituted an Intentional
Fraudulent Transfer and Conclusion.

)

The Examiner evaluated factual and legal considerations that weigh against the

conclusion that the Step Two Transactions were an intentional fraudulent transfer.

First, as noted, nothing in the record suggests that the Tribune Board or the members of

the Special Committee knowingly or intentionally committed any fraud or acts of dishonesty.

However, as discussed above, there is some reason to conclude that one or more members of

Tribune's senior tinancial management engaged in dishonesty or, at a minimum, were not candid

in their dealings with the participants. As a matter of law, those acts are ascribed to Tribune for

fraudulent transfer purposes.2
-l

2 Nevertheless, the Examiner notes that, unlike many other

transactions found to be intentionally fraudulent, this is not a case in which the Tribune Board

engaged in any kind of foul play.

Second, by all appearances, through and including the closing of the Step Two

Transactions, the Zell Group remained eager to proceed with the Step Two Closing.1-l3 One

;•• See id. at §§ III.H.3.f.(4). and IV.8.5.d.(IO).

~~2 See text accolnpanying footnotes 48-5 J•

:U Examiner's Interview of Samuel 7..e1l. June 14.2010 ('"Did we think we boughl a grc::ut company? We thought
we boughl a great opportunity. What allowed us 10 do it was lhe asset base. We convinced oursdves that the
asset b<lse. we had the v<llue of Ihe newspaper and TV stations <IS a resull of 200&, we didn't know it al the time
hut we Ihought we had the raw pieces and lhe:: bases thaI's why we agreed to lhe ITranchel X. We were intenl
lin the Cubs. we were convinccl! we could seJlothcr assels. "),

7~



could argue that if the Zen Group, a highly-sophisticated player, still was prepared to go forward

and pay the approximate $56 million in net amount it had to put in to make Step Two happen,

this furnished tangible evidence that the Step Two Transactions were not going to render Tribune

insolvent. After all. why would Samuel Zell pay anything for nothing? As William Osborn, the

Chair of the Special Committee testified in his sworn interview with the Examiner: "Mr. Zell

had made an investment and wanted to proceed with this transaction.,,244 The Examiner finds

that this is a factor mitigating against a finding that the Tribune Entities perpetrated an

intentional fraudulent transfer at Step Two.

Third, the LBO Lenders advanced $3.6 billion at Step Two despite the fact that the Lead

Banks posed questions regarding VRC's valuation work and retained their own outside advisor.

That the LBO Lenders funded this money is some evidence supporting an inference that a party

other than VRC had reached a favorable conclusion regarding Tribune's solvency. On balance,

however, the Examiner does not find this factor to meaningfully militate against a conclusion

that Step Two was an intentionally fraudulent transfer. As discussed in another part of the

Report,245 the LBO Lenders came to Step Two with contractual baggage resulting from their

commitments made at Step One to advance funds in Step Two. It would have been one thing

had Tribune actually gone out and obtained fresh financing for Step Two in the fall of 2007, but

what happened was that the LBO Lenders ended up honoring preexisting contractual

undertakings. That the LBO Lenders had made a preexisting commitment to fund was not lost

on Tribune. 2-t6

!l~ Examiner's Sworn Interview of William Osborn. June 24. 2010, at 41: 19-20.

!l~ See Report at §§ IV.B.7.b.(2).-IV.B.7.b.(8).

~-lt't See Exanlin~r's Sworn lntcrvie,v of \ViJliuJTl Osborn, June 24. ~OJO, at 38:8... 18 ("So the issues becarne rllUtl1ly
ilfllllnd thosl: that were underwriting the transaction. and they were large linancial institutions. ilnd generally
~rt'aking. iran instillllion makes a commitment. Ihey normally live by those commitments. There \\'t're some
Inslilutions during -- ~lar!ing in the periOl.l \1f timc wc're t:J1king ubmll but mainly going inlO the next year that
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The legal question is whether, applying Third Circuit law governing intentional

fraudulent transfers, the record supports or falls short of supporting the conclusion that the Step

Two Transactions were intentionally fraudulent. As discussed previously,247 the law in the Third

Circuit furnishes only limited guidance in the leveraged buyout context. On the one hand, if the

evidence shows that the debtor knew that what it was doing would render it insolvent or hinder

creditors, a finding that an intentional fraudulent transfer occurred is not difticult to draw. On

the other hand, when the evidence only supports the inference that insolvency or hindrance of

creditors was foreseeable, something other than an intentional fraudulent transfer has

occurred.248 In the Examiner's view, the instances of dishonesty or lack of candor described

above are evidence of consciousness that proceeding honestly and with candor would jeopardize

the Step Two Closing. The natural consequence of proceeding in this fashion is that a

transaction that should not have happened. did. It is reasonable to infer from those acts

knowledge (hat hindering, delaying, or defrauding creditors would follow. Although there is no

evidence that the Tribune Board and Special Committee acted with such knowledge. their

acquiescence allowed Step Two to close when it should not have and. therefore, their actions are

relevant to the intentional fraudulent transfer inquiry.

Although the Examiner recognizes that the facts adduced in the Investigation do not fit

the ordinary pattern of an intentional fraudulent transfer. the combination of acts and omissions

rises to what appears to be a level of impropriety-when weighed against the natural

~onsequenccs formulation adopted by the Third Circuit Court of Appeals249-leads the Examiner

sturted to back out of Iransuctions. But I was -- I felt that there were commitments made and the institutions
that made those would stand by those commitments.").

:!J1 See Report at § IV.B.4.a.

;1'J (II/ired Stlltes \', Tobar Cil/m Nelliry Corp.. SO) F.2d 12S8. 1305 (3d Cir. I()~6).
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to conclude that a court would be somewhat likely to find an intentional fraudulent transfer at

Step Two, To summarize, those factors include that the Step Two Transactions conferred

disproportionately unreasonably small consideration on the Tribune Entities and rendered them

insolvent and without adequate capital, that one or more participants in the transactions appear to

have engaged in acts of dishonesty proximately related to the transfers and obligations at Step

Two, and that the fiduciaries charged with overseeing management did not act as a check to

prevent this from happening. These were a natural recipe for failure.

5. Constructive Fraudulent Transfer Claims.

J

:1

a. Examiner's General Conclusions.

Evaluation of whether the transfers and obligations comprising the Leveraged ESOP

Transactions may be avoided as constructive fraudulent transfers entails a component-by-

component evaluation, set forth below, of the elements of such claims and the defenses.

b. Examiner's Conclusions and Explanation Concerning
Equivalence of Value Provided at Step One and Step Two-the
Question of "Collapse."

Examiner's Conclusions:

It is highly likely that a court would collapse all of the transactions within each of Step

One and Step Two for purposes of evaluating the equivalence of the consideration given and

received by the estates. This conclusion does not necessarily mean that a court would collapse

Step One and Step Two togt:ther. Qr determine that Step Two Debt should be included in the

sulvency, capital adequacy. or intention to incur Llebt analysis, which are discussed separately in

the Report. 2S()

;,,, ~'t't' R~p()n OIl ~§ IV.B.5.d f61.(i) .. IV BS.d.(6).liiil.
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directors' failure to perform their monitoring function was so egregious as to support a

conclusion thut they consciously abdicated their responsibilities under Delaware law.

In sum. the Examiner believes that although the Tribune Board and Special Committee

certainly did not do what was expected of them at Step Two, a court is somewhat unlikely to

conclude that the directors breached their tiduciary duties at Step Two.

(5) Tribune Officers at Step Two.

Unlike Tribune's directors. Tribune's officers are not protected by the exculpation

provisions in Tribune's Amended and Restated Certificate of Incorporation. 1167 As a result, to

the extent a Tribune officer engaged in gross negligence or recklessness. for purposes of

applying the duty of care. those acts are measured under the entire fairness standard. I 168

Moreover, any indemnification afforded by Tribune to its officers cannot cover acts not taken in

good faith or in the best interests of the corporation. 1169 ~~~iifmioihefpatt'or.tJre

Ti"llW~a"fSb "·or:fijiadElial.'· .ana em' ntW"rto"h(;n~t,(r;, candrd'iOicon ection; withJcey",;B.S 'f~~}~n""w.. ",m,., ." """" ...,m."",<..g,..,J;; ",' "" "'~, ;" ...:::.."~,,, ;'.'" 0,,,_ 1["•. "., h"•• '." ",.,••. ,,; q'.,.... ;'.' ,"", ;,,;iE, '" .. ..' ;,; .Bf,;!i;r.,·; ;'1

onrre·TSf~fW(1 Tra:ll'sactron8{·; and tt1atttlese:CiitumstanceiTedpn>ximatelYftttlittStepXwo1

·cm~l'rtgFta·tl1~-aemment'of.Tri8uno'7creditbri 11BSe:~t$'go.:;wel~bQyoii¢'riO:S$;negUgei1'~:~'1

11~1 See id. at § lV.E.2.d.

IlbK See I~xt accompanying 1<><1Inotcs 1042-1046.

IH,y VIIIIF<J/d, v. Slife! Fin. Corp., 1999 Del. Ch. LEXIS 131. at *7 (Dt:I. Ch. June 11. 1(99).

:1711 See Report at ~ IV.BA.c.
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As the Examiner emphasized in his discussion of intentional fraudulent transfer issues at

Step Two, however, the Examiner's conclusions are based on the Investigation conducted to date.

As also previously noted, the Examiner chose the phrase "one or more senior financial

management members" carefully.lm Additional investigation is warranted and would be

required to determine the acts of specific members of senior financial management to determine

individual culpability.

•

(6) Guarantor Subsidiary Directors at Step Two.

The activities undertaken by the Subsidiary Directors in connection with the Step Two

Transactions present unique issues. The Guarantor Subsidiaries were not parties to the Merger

Agreement or the related agreements entered into in the spring of 2007 giving rise to the

Leveraged ESOP Transactions. Thus, those entities had no say in whether Tribune

consummated the Merger or the related agreements with the Zell Group and others at Step Two.

Moreover, the Subsidiary Guarantee entered into by the Guarantor Subsidiaries imposed liability

on those entities for any indebtedness incurred by Tribune under the Credit Agreement, including

the amounts that might be advanced in connection with Step Two. When Tribune borrowed

under the Incremental Credit Agreement Facility at Step Two, the Guarantor Subsidiaries

automatically became primarily liable on that indebtedness. On the other hand, the Guarantor

Subsidiaries allimlutively undertook liability on the Bridge Debt at Step Two when they

II! J lktuusc: the Panics Jid not raise (he question of wh"t recovery might be ilvailable if a dircl:lOr or officer were
fountllO have violaled a l;uul:iary dUly. the Report does Ilot consider this qu~slion.

Ii;: Sel' R~pf)rt al § IV,B~,l:.(2),(iij),
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when the contemplated Step Two Debt is factored into the analysis of capital adequacy, it is

reasonably likely that Tribune still had adequate capital at Step One.

With respect to the GuaranlOr Subsidiaries, because the collective indebtedness of those

entities is less than the Tribune-only indebtedness, and because Tribune held few cash generating

assets (other than the Chicago Cubs, which Tribune anticipated selling, the proceeds of which

were incorporated into the Examiner's cash flow model),593 the Examiner similarly concludes

that it is reasonably likely that the Guarantor Subsidiaries also were adequately capitalized after

giving effect to the Step One Transactions, factoring in the contemplated Step Two Debt.

(10) Examiner's Conclusions and Explanation
Concerning Solvency of Tribune at Step Two.

Examiner's Conclusions:

·rMEianiiiietfijl~:m~.t. a:,~~.~.~:!.~:ei~ly;:.~l~~:l¥;~~' ~o~~1~4e.!MlJ~~:§~eit;rW9<:~·a

Tran~a,£tioos; ~D:~re4·Tribu~e· iiisol~enr.:.]
.';' -'." ... ". '. ". .... ,;..... ,.

Explanation of the Examiner's Conclusions:

As discussed in another part of the Report, for purposes of assessing solvency, assets are

valued at "fair value" as of the valuation date.594 As also discussed elsewhere in the Report,

VRC used definitions of "fair value" and "fair saleable value" in its Step Two valuation that are

at odds with the generally accepted definition of fair market value. 595 The result was to overstate

the solvency of Tribune by including as a component of this value the tax avoidance

chara~lcristics of the S-Corporation/ESOP structure.596 To assess the effect of this

"IH Regardl~sst ,h~ Exan,iner notes that (here was no prohibition on using ct\sh froln ~'ss~[s held solely at Tribune lO
fund payments on guaranteed dt:bl.

';L)~ Set! fOOlnl)t~s X7, 387, and 568.

W~ See Heport at §§ IILHJ.c. anuIV.B.4.b.

Wh 'rhe Exa~l1in~r Itot~s that in 4.:onn~t:tiun \vith VRC\ ~1ay 2007 solvt:ncy opiniuns, VRC us~cJ a Irac.Ji,ional fair
Illarket "<tlu.: ddillililll1 ill ,Isscssing solvcllI':y at Skp Onl:.
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overstatement, the Examiner's financial advisor first restated VRC's concluded range of equity

values to eliminate the (tinal) value VRC ascribed to the tax savings attributes of the S-

Corporation/ESOP structure:

: Effect of Removing the Value of S·CorporationlESOP Tax Savings from VRC's

~ December 20, 2007 Solvency Detennination ($mm) .
Low Mid High

VRC December 20, 2007

Concluded Equity Value $ 931.6 $ 1,777.2 $ 2,622.8
t

VRC Value Ascribed to

S·Corp/ESOP Tal( Savings $ (815.8) $ (876.0) $ (936.1)

Revised VRC Equity Value $ 115.8 $ 901.2 $ 1,686.7

This adjustment alone results in near insolvency in the low-case under VRC's Step Two

solvency analysis, and a solvency "cushion" in the mid-case of only approximately 6% of the

total enterprise value of Tribune.59i The substantial errors in VRC's calculation of the value of

Tribune's assets (as summarized below, and as discussed and quantified elsewhere in the

Report),598 however, eliminate any residual equity value that VRC ascribed to Tribune as of

December 20,2007, and therefore this cushion is illusory. Each of the problems underlying

VRC's analysis is significant:

• The value VRC ascribed to Tribune's operating assets using the DCF
methodology assumed, as a predicate, that the underlying financial projections
were reasonable. Based on the analysis set forth in Annex A to this Volume of
the Report, the Examiner concludes that the projections (particularly with respect

W7 Calculated as follows: $901.2 million equity value divided by S14.565 billion 100ai Tribune enterprise value as
determined by VRC. SrI! Ex. 1045 at TRB0293989 (YRC Solvcm:y Analysis. Jated December 20,20(7).

:,I)X Sl't' HCfJ0rl:.it § Ilf.ll.lf.
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)

•

•

to excessive revenue and EBITDA growth rates infonning those expectations)
were not reasonable.599

VRC failed to adjust the value of Tribune's operating assets to account for the
signiticant risk of not achieving the projected growth for the interactive business'
revenue and profitability, which growth was a basis for portions of VRC's DCF
(in particular) and multiples-based valuations (in part, and to a lesser degree).

VRC's valuation of Tribune's operating assets using market multiples evidences
the use of excessive multiples based on, among other things, the use of multiples
derived from clearly non-comparable companies (e.g., The Washington Post), and
multiples that were likely significantly inflated due to VRC's use of book values
of cohort company non-operating assets to adjust the value of cohort companies in
determining multiples.

)

)

• VRC likely overstated the value of Tribune's non-operating assets due to VRC's
failure to reduce quantitied values for applicable discounts, and to adjust base
values for the companies in which Tribune held equity ownership interests for
size and other differentiating characteristics, among other reasons.

~~~t.fi~1~.~~~stiP.POifU1,:concfu&rdiftIiaiTr16i1rii1~~~tlndm'(nhioIVefifat'

Sfejit'IWl. Most notably, the trading price of Tribune Common Stock between Step One and

Step Two reflected significant discounts to the Tender Offer price,6oo despite the previously-

~,}q See a/.fO ;d. at § IlI.I-I.3.f.( I).

"-I The following chart rdlects the trading values ofTrihune Common Stock between the Step One Financing
Closing Date and the Step Two Financing Closing Date:



discussed built-in upward bias based on the prospect of the Step Two Closing. Although this

fact alone is not dispositive of insolvency, Tribune's publicly traded bond debt also traded at

steep discounts to par601 (and credit default swap pricing on those securities transcended levels of

credit default swap pricing for other cohort companies), and Tribune's pre-existing Step One

Debt likewise began trading at discounts to par in excess of levels explained by market factors. 602

Both considerations indicate that the difference between the trading prices of Tribune Common

Stock and the Tender Offer price could not justifiably be explained merely by a control

Tribune Common Stock Price Movement
Step One Through Step Two
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The Examiner noles that the trading value of Tribune Common Stock increased to approximate the Tender
OtTer price as lhe Step Two Financing Closing Date neared.

,.11 Tribune bonds exhibited additional price erosion in :ZOOS after Tribune announced fourth quarter and full-year
20(J7 tillam:ial results on :'vlarch 20. 2U08.

""'2 Ex. 761 (~l{)rgal1 StanlL:y l)i.~~us\)iun ~'1mt:rjals. da[~d Novc:nlbt.:r 21. ~(}()7).
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premium.
flO

) Moreover, the discounts in the prices of Tribune's debt instruments suggest a

market-based conclusion that Tribune would be unable to satisfy its liabilities and would be

rendered insolvent by the addition of the Step Two Debt to the balance sheet.

The Examiner's financial advisor further assessed the question of Tribune's solvency at

Step Two by employing the DCF Valuation Analysis in Annex. A to this Volume of the Report,

using information available at the time of the Step Two Transactions,604 The following

summarizes the Examiner's principal conclusions based on the DCF Valuation Analysis:

Based on the discounted value of both the discrete period projections of Tribune's cash

now and the discounted value of the terminal value as determined for each of Tribune's legacy

(i.e., traditional publishing and broadcasting) and interactive businesses, Tribune's operating

assets had a value of $7.799 billion as of December 20,2007. as shown in the table below:605

~~:\ . . , PRESENT VALUE AT DECEMBER 20, 2007 .

CuhFlow Value Total

Value of Tribune's Publishing Segment and

Broadcasting Segment Assets (exduding Inleractive) $ 2.356.4 $ 4,488.8 $ 6.845.1

Value of Tribune's Interactive Assets S 447.6 S 506.1 $ 953.7
)

Total Value of Tribune's Operating

Assets as of December 20. 2007 52,804.0 $ 4,994.9 S 7,798.8

rm See Report at § 1II.H.3.f.(4).

1>04 This analysis also enabled lhe Examiner's tinancial advisor to approximale a value of the S-CorporationlESOP
tax allributes for purposes of evaluating reasonably equivalent value considerations, and more precisely gauge
the degree of solvency (or insolvency) atlhe Guarantor Subsidiary level. The Examiner also notes that this
alternative valu:ltion analysis was prepared under significant lime constraints, and on the ba~is of a partial
review of information available (0 the Examiner. With additional time and resources, refinements III this
analysis are possible, although the conclusion resulting from this analysis (a tinding of insolvency) would be
unlikely to change based on such refinements. In connection wilh its assessment of Tribune solvency at Step
Two. the E.,aminer'.~ financial advisor, consistent with VRC's general approach, recognized that Tribune's as.~ets

w~re comprised of two distinct components (Tribune's operating assets, including its Publishing Segment and
Broadcasting Segment, and Tribune's ownership interests in lion-operating asset equity investments). Those
components require sCpilr,lte evalualion.

"i' For a lIetailed e:<plall:.ltion of the OCF Valuation Analysis perfonm:d by the E:<aminer'.~ financial advisor and
the h:.lsCS for these Cllm:ludcd values. .H'I! Annex A 10 Volulllc Two (OCF Valuation Analysis).
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Tribune's equity investments had a value of $3.024 billion at Step Two ($392 million less

than the $3.416 billion value determined by VRC).b06 With respect to the remaining variables

bearing on Tribune's solvency at Step Two, the Examiner adopted the same assumptions

regarding cash. debt. and identified contingent liabilities as set forth in VRC's December 20.

2007 solvency analysis.607

B'Qlll~f.tfe.f.Pt~e~·,r.g:~~~~:litJ~.!f~··~~tb(f;~Vatu~~alysi~~tfti1IJ

PnWri~~IU~fl';Q'tTIilSf:iri~W!i&'reiidEredI~'l'eni'~';;iffe~~tr"'lintfsre~':,l!flI~~~;:t~~~~~ ....; ~~"'~: ..l'-'''''''~ ,; •..•. '. ~.~..•.~••.., ~ .~.,.••'.••; .r .• :..'.. ···l Q...J. ,...-.~. q:. ,'. ;~~ ...Q". ,.... ~. >. •

'nftoil·8'oqJCSfiilr' >...·-~·_..~"'I~ttz1t~2BS'1iiM~J~I~.~'t"·,,,../!JlPPt\i,~un~~,J:: or- .. :. .

.. ,SOLVENCY CONCLUSION ($ mm)

Operating Asset Value

+ Equity Investments and Other Assets

Adjusted Enterprise Value

+ Cash

-Debt

• Identified Contingent Liabilities

= Solvency/Unsolvency)

December-67

$7,798.8

$3,024.4 (1)

$10,823.2

$197.7 [2]

($12,898.8) [2]

($86.8) [2]

($1,964.7)

Notes and Sources:

[1) VRC valued Tribune's equity investments at $3.416 billion. See Ex. 1045

(VRC Solvency Analysis, dated December 20, 2007). The Examiner's

financial advisor reduced this amount by approximately $392 million to

reflect the conclusion that VRC overstated the value ascribed to Career

Builder and TV FoodNetwork.

12] See Ex. 1045 (VRC Solvency Analysis, dated December 20,2007). 'Ine

Examiner's financial advisor has adopted VRC's numbers for cash, debt.

,lilt! identified .:ontingcnt li,lbilities.

(~16 As explained in Annex A to Volume Two (DCF Valuation Analysis). this downward adjustment was based on
the Examiner's financial advis()r'.~ reductions in the value associaled wilh Trihune's investments in
CarcerBuilller and TV Food Network.

(,,); Ex. 1045 at TRB0293')S9 lVRe Solvency AII;Jlysis, Jatcd Del"l.~l11ber 20, l()(J7).
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Although the above quantifications of Tribune's total enterprise (or total asset) value

could be refined based on additional investigation and analysis if the Investigation were not

limited in duration, the Examiner finds, on the basis of the analysis conducted through July 25,

2010, that a court is highly likely to conclude that Tribune was rendered insolvent as a result of

the Step Two Transactions.

(11) Examiner's Conclusions and Explanation
Concerning Solvency of Guarantor
Subsidiaries at Step Two.

Examiner's Conclusions:

'mi\'~f' :. "·nnrli;.tb"t1;" '·C·'11Tf.iS: .- .. ila"CJile~ to:'coricl de that th·: Gtiamrit~":-dl'':; . __,p,g;;!.,,,,~~,,,,,-~l:f:~m~,.,te~Q,v..~.l\ .' , "1::.,\ .", lJ," " .0.,". ", .. ~'.

rq!r~@iji~j~~~p~ij~i~9N~t o~ &.col1¢c,tive,basi~ ~:[~sulf of th~ SfeiawiliJ

m~.,

Explanation of the Examiner's Conclusions:

As discussed in connection with the Examiner's analysis of the sol,yency of the Guarantor

Subsidiaries at Step One, Tribune's degree of insolvency can be used to calculate the degree of

solvency or insolvency of the Guarantor Subsidiaries.60S The following chart shows the

Ex.aminer's assessment of Tribune's assets as of the Step Two Financing Closing Date (excluding

the value of its ownership interests in the Guarantor Subsidiaries) compared to the Tribune-only

debt (i.e" non-LBO Debt):

""liS Set: id, al ~ IV,B.5.d.(~),
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t· . ,TRIBUNE ESTIMATED DISTRIBUTABLE VALUE
I .

.. . AT DECEMBER 2007 ($mm)' '

Assets

Liabilities

December 2007 Notes

$1,468.0

S 2,256-4

Distributable Value (Deficiency) ($ 788.4) [I]

Noles

[1) Excludes the impact of intercompany accounts and LBO Lender Debt.

The following chart details the value of certain of Tribune's assets as of the Step Two

Financing Closing Date:

,: . TRIBUNE ASSETS AT DECEMBER 2007 ($mm) . .
Assets

Cash and Equivalents

Chicago Cubs

Time Warner Shares

Real Estate - Baltimore/St. Louis

Investments· Classified Ventures

lnvestme~ts- Legacy.com

Equity in Non-Guarantor Subsidiaries

Total Assets

December 2007

$179.0

$ 850.0

$ 265.0

$41.0

$113.0

$6.0

$14.0

$1,468.0

Notes

(1)

[2]

[3]

(4)

(5)

[5]

[5]

Notes

[1) Balance sheet amounts as of month end as indicated.

(2) Ex. 900 (VRC Real Estate FMV Summary).

[3] Shares outstanding at $16.36 at December 2007.

(4) Ex. 899 (Tribune Cubs Sale Update).

[5J Value determined from review of valuation consultants' presentations.

'227

1

)

J

)



)

The following chart details the amount of Tribune's non-LBO Debt liabilities as of the

Step Two Financing Closing Date:

.: TRIBUNE LIABILITIES AT DECEMBER 2007 ($mm)_' ~ .:,'
) liabilities December 2007 Notes

Medium - Tenn Notes $ 262.6 [II

Property Financing Obligations $ 35.7 [11
2010 Notes $ 449.6 [11
Debentures $ 717.0 [11

)
Interest Rate Swaps $ 119.0 (1)

Other Noles and Obligations $15.1 (I)

["HONES Notes $ 597.0 [lJ

Exchangeable EGI-TRB Note $0.0 [lJ

EGI-TRB Note $ 60.3 (1 J

Total liabilities S 2,256.4

Notes

[1) Ex. 4 (Tribune 2007 Form 10-K).

) Because the magnitude of insolvency attributable to Tribune, based on the preceding

Tribune-only analysis (resulting in an approximate $788 million deficiency), is substantially less

than the Tribune's aggregate insolvency after giving effect to the LBO Lender Debt and the value

attributable to the Guarantor Subsidiaries ($1.965 billion), it follows that the Step Two

Transactions rendered the Guarantor Subsidiaries collectively insolvent as well.

Market-based considerations do not alter this conclusion. Although Tribune's public

bonds traded at a significant discount to par before the Step Two Financing Closing Date, these

bonds still traded at values above zero, from which it is possible to infer a market-based belief

that the Guarantor Subsidiaries had some positive net value even taking into account the LBO

Lender Debt and were therefore solvcnt. 609 However, as discussed in another part of the

"'~I It should be noted. however. thaljusl prior 10 the Step Two Financing Closing Date, Tribune's had 1I0t yd

reported fourth quarter 2007 results (although some. alb.:it much less comprehensive information, e.g., pn;,ss
l'l'!l;';Ises rl:'garding performance for Octoher :\nd Novemhcr, had heen issued).



Report,610 other market indicia, such as the difference between the trading price of Tribune

Common Stock and the Tender Offer price and the fact that Tribune's Step One Debt traded at

discounts to par, lead to the opposite conclusion (although it is also possible that certain debt .

traded at a discount based on unfavorable pricing factors). "!I}p.1nW:t.Ii1f~~teflric.

~~~w~cne.;:!~~~.i!~fflt~~!.!J,j!f~~9.~p!~~~~~ll,t!~~:m.,,~~:~~~~~f!.~~~.

ih'"IUUit8i1Coi.:SuoiidimeiiiiiOwent8Jfi,16lt&bveJmiS1

(12) Examiner's Conclusions and Explanation
Concerning Capital Adequacy of Tribune and
the Guarantor Subsidiaries at Step Two.

Examiner's Conclusions:

~ona,.b.ly.:li~l'yth~;t;court w~~14:conctp~t.h~m~J;lUI1l'~tot:Su~i~~e.py~.lefl~#t9u,

·aet~i.late capiWiafteF.'gi\tifig effect ta tbe'Step;T'wti;Ttaits'adh>itiit

Explanation of Examiner's Conclusions - Tribune:

In assessing Tribune's capital adequacy at Step Two, the Examiner's financial advisor

reviewed the December 20, 2007 cash flow projection model developed by VRC, which served

as the basis for VRC's capital adequacy (as well as reasonable ability to pay debts) conclusions

in its Step Two solvency opinion letter dated December 20,2007.611 VRC's model, in turn,

(>In See Rt:port al § 1II.1I.3.f.(4); Jee u/so footnotes 600-602.

1>11 See b. 913 (VRC Valuation Summary); Ex. 728 (VRC Step Two Solvency Opinion. dated Dec~mber 20.
20(7). The Examiner lIotes Ihat, in additioll 10 rdying onlhe results of its financialmoJeling in n:ndt:ring ils

Step T\lt'lI solwllL:y opinion leiter, VRC als\) t:xpli\:itly rdied on ct:rtain management rcpresel1l:JliOllS regarJing
Tl'lhlll\~\ ahllity (I) n:linillll:c I.:crrain debt. /d. at TRI302940JO.
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incorporated projected financial information provided by Tribune management.612 Although

adopting the general framework used by VRC to assess these matters.613 in this analysis, like the

Step One capital adequacy analysis discussed in another part of the Report.614 several signiticant

changes were made:

• Most importantly, for the reasons discussed in the DCF Valuation Analysis, the
Examiner's financial advisor developed cash flow projections using an objective
standard of reasonableness based on information known and reasonably
ascertainable at the time of the Step Two Financing Closing Date, which also
served as the basis for the assessment of capital adequacy at Step Two.

Tribune's Broadcasting Segment and radio business were combined into a single
stand-alone di vision.

)

)

•

•

Adjustments were made to management's projections of cash to be received from
equity investments to recognize only forecasted amounts to be received from
Tribune's investment in TV Food Network. as this was the only Tribune
investment that had been paying cash dividends at the time of Step Two.6ls As a
result, projected cash flows from equity investments (other than those projected
for TV Food Network) were eliminated.616

VRC's modeling assumptions regarding Tribune's post-Step Two Closing debt
structure were corrected to ensure that the computation of interest coincided
properly with the terms of the Credit Agreement and the Bridge Credit
Agreement,617

iII2 Although Tribune managemenl distributed other projeclion models to VRC, including those issued on
September 19,2007, September 20, 2007, and September 30, 2007 the November 21,2007 model was lhe lasl
iteration in this series and, as retlected in its December 20, 2007 solvency opinion leiter, was the management
projection ultimately relied on by VRC. Jd. at TRB0294009; Ex. 721 (Tribune Company Model, last updated
November 21,2007).

613 For example, forecasting operating cash flows, scheduling interest and principal repayments according to credit
terms, assessing covenant compliance, etc.

614 See Report at § IV.B.5.d.(9).

615 This adjuslment was deemed appropriate not only because such treatmenl was consistent with past Tribune
results (see Annex A to lhis Volume of lhe Report) but also because Mr. Amsden, during his July 16, 2010
interview, indicated that Tribune did not receive equity dividend income from its inleractive business equity
investments and thaI such investments generally contemplated equity appreciation as contrasted with current
income generation. Mr. Amsden also observed that profits from inter:u.:tive business equily investments
generally were reinvested in their respective businesses. Examiner's Interview of Harry Amsden. July 16. 2010.

hlh '['he luanagernent projections relied on by VRC reflect ~quity income from the Broadcasting Segmenr as being
derived solely from Tribune's investment in TV Food Network. All other equity income was presented in a
summary-level aggregute amount, without specific altribution to discrete Publishing Segment equity
investments. Publishing Segment equity investments all related to Tribune's interactive business.

1017 Additional l:hanges to the VRC model included (a) delcnnining the interest rate margin on the Rc"olving Cr~dit

Fal:llity based on the level of the covenanl l:ompliam:e, (b) selling lhe interest rate margin on the Tranche X
Facility cqual to 2.50'k, for the pt' rind hetween [he closing of Step One and the closing of Step Two.
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• The Examiner extended the capital adequacy model to include periods from 2008
through 2022.618

• Finally, as detailed previously in connection with the Examiner's discussion of
Tribune's capital adequacy at Step One, certain spreadsheet modifications were
made to VRC's model in a manner consistent with the adjustment explained in
that Section.619

After adjusting the capital adequacy model to incorporate these changes, the Examiner's

tinancial advisor evaluated Tribune's capital adequacy at Step Two by downwardly adjusting

certain key operating assumptions (e.g., the level of projected revenues) to determine the effects

of those changes on Tribune's ability to meet operational cash needs, comply with debt

covenants, and make scheduled principal and interest payments. (The Examiner considered, but

rejected, the contention by certain Parties that the sale of assets would meaningfully contribute to

the capital adequacy of Tribune or, for that matter, the Guarantor Subsidiaries.)62o The

(c) modeling the interest rate on the Bridge Facility based on actual increases (instead of assuming that it would
have accrued interest at its maximum interest rate in the first year), and (d) assuming that the proceeds obtained
from the financing of $300 million in asset-backed notes securitized by Tribune accounts receivable would go
immediately to pay down a portion of the Tranche X Facility. In addition, based on an assessment of Tribune's
use of letters of credit, the Examiner's financial advisor assumed that Tribune would have letters of credit
outstanding on the Revolving Credit Facility totaling approximately $65 million annually. This amount is
derived from the average annual amount of letters of credit outstanding historically. Finally, the Examiner's
financial advisor assumed that Tribune would be able to refinance its senior guaranteed debt due in 2014 and
2015 as it matured.

~IK This was necessary to accommodate certain other analyses undertaken by the Examiner's tinancial advisor (e.g.,
in order to value the benefit to Tribune of the S-CorporationlESOP tax attribute).

~19 See Report at § IV,B.5.d.(9).

~21l Tribune possessed valuable assets which, in theory, it could sell piecemeal. Although Tribune management's
forecasts generally did not contemplate substantial asset sales, the Examiner considered how asset sales might
affect both Tribune's and the Guarantor Subsidiaries' capital adequacy. As a general matter, asset sales would
correspondingly reduce the cash tlow contributed by any business segment sold. Some of these businesses were
sources of cash and were therefore accounted for in the cash flow models of both VRC and the Examiner's
financial advisor (e.g., TV Food Network). Others were not. Selling a dividend-paying asset sU<.:h as TV Food
Network would correspondingly eliminate the periodic cash intlows incorporated into cash flow models by
c:onverting a future stream of cash to an upfront one-time payment. Selling cash producing or Ilon-cash
producing assets in a distressed environment (such as to fund an immediate or impending <.:ash deficit) might
well result in tire-sale values. and could further trigger tux obligations depending on. for example. gain
trealment and transa<.:tion structure. Sales could also adversely affect Tribune's other operating assets 10 the
extenl operalions (su<.:h as CareerBuilder) were interdependent with Tribune. Finally, the ability to "till" a
capital adequaq dcticil uepelJds both on the size of the dd"kit anticipated and the amount that (;ould be
.)brained from a sale. If the capital adequacy ueti<.:it exceeds n:asonably attainable net SOlIe procct:ds. a
di'IXlsition of su(h assets lI'oul<.llikely prove irn:lcvunt to curing such deficit.
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Examiner's tinancial advisor performed various stress tests against base case expectations of

future tinancial pcrformance.621 The table below shows that. under the Examiner's financial

advisor's base case, Tribune would be expected to maintain compliance with debt covenants and

have ample cash to meet operational and tinancial commitments:

• . EX MUNER'S MSE CASE RESULTS .1 STEP TWO (fRIBUNEHSJPUO.., .. '. < •• ' •

~ ~ WIG ~1 ~1 ~I m. ~s ~ rn1 ~I NI. ~ ~ ~

Capltal Ad.....cy C_thla. S l.l60.1 '7",", '177.0 t SOU '.7." 'IU.9 S lf6.2.J "041.2 S 1.lJtU t 1.)....2 I UOI.t , 1.lI6.6 sun.' S I.U'-4 S l,s'....

Gun '''' LUIRP 1 ..1.
1vt,,.I "'l:~Yr'I'I ..n.H.'1O

I"..~CDvrnpl.lll.

Minunum CD'!"mM1t R.t1o

7.11 .... .." u. '.n ...0 u. .... .." U. 40.17 '.12 '.n Ln uS

.'M1 .n .'" ." '25 An ,2$ .IS .IS .IS .25 .,. IU~ '.25 1.25

1.37 U7 1.•' I." U. U, u. I.n I." 1." ..., LI1 !.)7 U, U.
us Ul! us u.s 1.2$ 1.2$ 1.25 u.s 1.25 "2$ 1.25 "2$ "2$ ..2$ U.S

Because the values assigned to non-operating assets may not be sufficient in certain Tribune downside scenarios
(e.g., a deficit capital circumstance of more than $2 to $3 billion. as discussed in this Section of the Report), the
question whether asset sales would be sufficient to shore up liquidity may be moot. The prospect of selling
assets theoretically is more germane at the Guarantor Subsidiary level, however, because the cash deticit may
be smaller, although the consequences of such sales (taxes, disruptions, etc.) would need to be evaluated further.
In addition to the above-discussed considerations, the Examiner tinds that asset sales would be highly unlikely
to materially improve the capital adequacy of the Guarantor Subsidiaries:

First, because the Credit Agreement and the Bridge Credit Agreement required Tribune and the Guarantor
Subsidiaries to use all of the net proceeds from dispositions to prepay LBO Lender Debt, asset sales from 000­

performing assets generally would not create liquidity for operations. Mandatory prepayments under the Credit
Agreement of the net cash proceeds of sales of assets with an aggregate fair market value in excess of $1 0
million by Tribune or its Subsidiaries were required to be applied first to the Tranche X Facility, in forward
order of maturity, until the $1.5 billion principal amount of the Tranche X Facility was repaid, second to the
Tranche B Facility totaling approximately $7.62 billion as of the Step Two Closing (on a pro rata basis among
rhe scheduled amortization payments, unless Tribune elects to apply such prepayments to the next four
installment payments scheduled to occur after the date of the prepayment), and third to the Revolving Credit
Facility. Ex. 179 at § 2.10(b)(iv) (Credit Agreement). Thus, proceeds from asset sales generally were required
to prepay principal and did not materially ease the amortization burden imposed on the Tribune Entities.
Although one still could argue that paying down indebtedness would create value against which the Tribune
Entities could borrower to fund operations, that was untrue as of Step Two. As the Examiner previously found.
the Step Two Transactions rendered the Tribune Entities insolvent by approximately $1.965 billion. Thus, the
tirst $1.965 billion of sale proceeds would not create equity against which the Tribune Entities could borrow.

Second. the Tribune Entities operated under a centralized cash management system that combined revenues.
which was c(lOn.linatcd through Tribune. Developing a scenario in which one or more of the Guarantor
Subsidiaries would survive by selling off assets, while Tribune and other Guarantor Subsidiaries would operale
without sufficient cash to meet their own obligations. is largely a theoretical exercise.

Third, as discussed in the E:ltaminer's analysis of solvency at Step Two. it is highly unlikely that Tribune. and
reasonably unlikely that the Guarantor Subsidiaries, could generate sufficient value from their respective (and
collective) assets to satisfy their liabilities. Thus, when all is said am] done. asset sales would not be sufticient
to permit Ihe Guaranlor Subsidiaries (or Tribune) to meetlheir liabilities.

""' The base case projections arc the projections t1t:veloped by the Examiner's linancial advisor as t1iscussed in
connection with the Step Two solvency analysis t1csclibcd carlier herein. Sf'e Report ;It IV.B.5.J.( 10).
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The Examiner's financial advisor then applied a downside to this base case. In

considering how, and to what degree. to "stress" the base case, the Examiner's financial advisor

considered. among other things. the volatility of Tribune's historical financial perfonnance as

well as, to a much lesser degree. downside financial scenarios evaluated by VRC. Tribune's pre-

Step Two financial perfonnance evidenced considerable volatility, and thus downside risk.m

This risk was exacerbated by secular declines in the publishing industry, maturation of the

Broadcasting Segment, and significant uncertainty associated with future growth and

protitability for Tribune's interactive business.62J The Examiner's financial advisor also

reviewed Tribune's actual performance during 2007 in comparison to Tribune's February 2007

forecast. Through period II (i.e., through November 2007), Tribune's Brown Book reflected

622 Normalized 2002 through 2006 results, as reponed in Tribune's 2006 IO-K. for example, retlected significant
volatility in operating profit margin. See Report at § III.C.I.

.• . . . ' Annu.1 Opcr.,lInll Profit C/l,nge, 20m· 2006 (SOOOI . •

•

Tolal Op..aling R."mu..

TOld Operaling P"'fit

Op.ntlng I'rofil %

Nomin.1 t\nnual Cllango

Sourc..

Ex. 14 (Tribune 2006 Form 10·K~

2002

S 5.285.277

1.215,402

2003 200. 1005 2006

S 5,494,.16 S 5,63l.431 S 5,51 J.283 S 5.517,708

1.323,688 1,187,278 1,127.191 l.lJl5.010

24.09% 21.08% 2045% 1966%

1.09 (DII Ill.r'll li:.7·J;

Normalized 2003 through 2007 results, as reported in Tribune's 2007 IO-K, also reflected significant volatility
in operating profit margins, recognizing that 2007 results were impacted by Merger related costs.

/:,'. . '.. • " ... .'. Annual Operatlng Profit Ch.lllge. ~03· 2001 ($000) ", . . . .'. '. ' .

TotolOp..ating R.v""u",

Op...linS Profit ~a

Nomin.l Annual Change

Source:

F.•. 4 (Trihune 2007 Form IO-K).

2003 200. 200S 2006

S 5,H0.7tm 5 5.542,595 ~ 5,426.1»6 S 5,4·13.::64

I.Jlh,iill J.l9o.I011 1.121.259 1.1\114,701

~UO'!'" 2U7'X. 20.bb'ji, 19.9J·~.

-- --.' 'j,1 ~' '" i ~ I.: .... ' ,;"i\

2007

f\J.Ht7

12.52",.
)

1,:1 S"t! ..\nnc.\ ..\ lo VtllUI11C T\\O; Sf'e ai.l'o Rcpol1lH ~ tH.C. J.
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that Tribune experienced an adverse revenue variance to plan of 5%, and a negative operating

profit variance to plan of 8%.624

In light of these considerations, the downside case assumed a continuation of the 2007

decline in revenues, at diminishing rates of decline (5.0%, 4.0%, 3.0%, 2.0% and 1.0% through

2012) and tlat growth in revenues thereafter.625 The Examiner's financial advisor also assumed a

2% nominal EBITDA decline, before corporate expenses, from what was projected in the base

case projections, in recognition of the historical volatility in Tribune's operating profitability.

This assumption recognized that, at lower levels of revenues, margins would be expected to

decline in view of the fixed elements of Tribune's cost structure:626

• SIT!' TWO STRESS CASE REVL\'l:E SmlMARY (5mm)- - ,- ... "'. ,... .." ,no "'. .... ,." ,.,1 "'. - ..., ,...
[.-......, .... c.... , ....1.1 .....7L:! l~ftl.1 U.n.. l 15,t7U 15,lK1 ".J4..1 IU'''' ...-.. 'S.•',) •s.c., .~..... IS...... IS,ttI.. ",$]1..1 S 5.561-1

... c...... '.'" ~". u" l.r1ll 1.I'lI r." 'A ...,. I.". ,.... ..." u" I.n to" ....
h"''''"' semi C.. '.,_2.:1 14,6OJ.I IUI"I I.~' ' ..~'" .... l56t SU»• • "'1"-0 U,I5" '4.I!I6.a ''''1''0 "',156.0 14.Is.a S4.,S56G U.1S"O 14..15'0

,C;,IMI'. •• It.... ~rr.• :""'1 111'. .1 fi~" ~"'. '''''' 'j~- II If'!'. ,,~~ • I~. "I/"• ,It'. ~IJ"..

)

'". • . STU TWO STRESS CASE OI'ER,\T1~G :l-IARCI:-I SU~I:l-IARY III .,. - ,.11 '"1 ""t ,.u 2011 ,.,. '"0 ,." 101. 'Ill' .... '011 l8tI

E.........r·. 8... C.... 2<.."" lU":' ....... 2$.''''' lU,,- z,-,," lU'S. l7.1~ IU~ 11.'''' 17"" ,..'" IU" 2'.•" JI.'%

Eumi"cf'. 541'n' C.... ~'l J"~, :1,,", l·t'J"~· n~. VI", 14"" .. ~.( ,;.... i~ J", 1-;4'" ! ~ " ..... !'i., ...~ ~.. ".... !... :~;, :.. ,-;. :;. ..~;.

)
l'II:~(ludt.·.. Curpur.lre 1:11""*'"

These factors were modeled, in combination, to assess capital adequacy at Step Two.

The results of the Examiner's analysis are set forth in the table below, and show that, under these

stress conditions, Tribune has insufficient capital:

h2.$ See Report at § III.H.!

h2S The Examiner noles thallhcse rales of annual n:venue decline are not incon~islent Wilh rale~ of decline
cunsillcrcll by various advisors as discussed in the Slep One capital adequacy a~sessmem section of the Repnrt.
See Report at § IV.B.5.<1.(9).

(1;h Th~ Exanlin~r's review of °rribunc: historical1inancial p~rfOrnlanL:e indicated the n:lutlllll.\hip. The phen()ll1~nOn

is partil:ularly true with reganJ 10 Tribune's Broallcasling Segment.
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As discussed in another part of the Report,627 VRC prepared an assessment, dated

October 29,2007, of Tribune management's projections provided to VRC in September 2007.

This work, which the Examiner previously has noted contained detailed and, in many instances.
t

cogent analyses of Tribune's business and financial prospects, substantiates the analysis

performed by the Examiner's financial advisor.628 As part of this assessment, VRC ran a variety

of valuation scenarios to test the effect that different assumptions of Tribune future performance

would have on Tribune value. The Examiner's financial advisor identified a set of projections,

prepared by VRC and labeled "VRC Downside Case," which appear to correspond closely to the

downside scenario parameters discussed in memoranda prepared by VRC analysts.629 The

nominal revenue and EBITDA estimates made by VRC, as retlected in that downside case

model, were incorporated into the Examiner's cash flow test model to assess Tribune capital

adequacy under stress case conditions considered by VRC in October:

"", ' " •••• SUI' I1\O STRI:SS CASE REVESUE sUMMAR~ ISnull)' .. '. . '. ',. ,- '001 - 101' lfU ~.u lfU 101' lOt. 181. 10,7 "10 ".. - '10' lOU

h ·..... C'....
"C, _

, .....u '''.111.2:..,... lUlU

t.'"
1$.0'1.1 IS,mu

I.I~

IJ,16!J.1

I ....

SS,JIU 's,J.u
I.n

IUGU Is.n..:.... 15,4".4 IUJU $Ut&.,

1.1'lt"
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fl~1 See Report at *11I.l1.3.f.(2).

1,28 For reasons thut the Examiner did not have an adequate opportunity to evuluate. as disl:ussed in another part of
(he Report, VRC abandoned this analysis in favor of ndopling. wholesale. Tribune management's projections
and perl()rming un unh:nuble capital adequacy analysis. See Report at § IILH.3J,(2),

'2'1 See Ex. 1004 at VRC003,~i'l20·l1 ami VRCOO3456-S5 (~...tednick E-Mail, datt:u Oct"bt'( 11. 2(117). J

235

j



)

t ',' . . STEP TWO STIt£5S CASE OPERAnSG MARGIN SUI\IM,\RY (lJ ." '. . •

) E......I.,,·••••c.••
~ 2M ~lQ WI' ~Z Mil ~. ~5 ~. 2017 ~Ol. ~aa' ~ roZI ~

H.I'" lU% lS."" IS.n. :,." 1&.4'4 2".'" ".1'" 17." 17.'"" 17.'" 1','" Z'..l~ " ...'" U.•"

)

)

When those revenue and EBITDA projections are incorporated into the Examiner's

financial advisor's capital adequacy model, the results indicate inadequate capitalization as early

as 2010. with deepening shortfalls in cash to meet required obligations thereafter. Moreover, by

2010, both the leverage ratio and interest coverage ratios are breached under the assumptions of

VRC's downside case.

~.' . VRC OCTOBER :3,2001 DOWNSIDE C.\SE RrSlJLT5 al STEP TWO tTRlOl'NEI (Slnml
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corrobora~ltby the:precedingdQwnside:c8'Scf.lUi8Iysifpeiforiilea:D~YBe'61UuDronun'tety.1fo1J

'l'd()pte41ifitj~'finat'soIvenC¥:opiiiion,; tJio;EXamffierCOi1cl'fjdei'rnal'if.t§.:lUgJHJfmIfttiif~'

Explanation of Examiner's Conclusions· The Guarantor Subsidiaries:

The Examiner's financial advisor next assessed the capital adequacy of the Guarantor

Subsidiaries after giving effect to the Step Two Transactions. In structure, the capital adequacy

model developed by the Examiner's tinancial advisor makes the same assumptions as the

Tribune-level model, with the following signiticant difference:
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• The model eliminates the requirement to fund principal and interest payments
associated with Tribune-only debt,including any discretionary payments
associated therewith.63o

•

•
After making this adjustment, the Examiner's tinancial advisor evaluated the capital

adequacy of the Guarantor Subsidiaries by testing the same base case and downside case

projection parameters as developed for the Tribune-level analysis discussed above. The results,

presented below, show that although under the Examiner's financial advisor's base case the

Guarantor Subsidiaries would be expected to maintain compliance with debt covenants and have

ample cash to meet operational and financial commitments, under the downside case the

Guarantor Subsidiaries would not.
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The Examiner's financial advisor then tested the same previously discussed VRC

uownside model, taking into account Guarantor Subsidiary debt. The results are as follows:

hJO Such Tribune-only dl:bt includes the EGI-TRB Notes, $300 million in asst:t-backl:d notes, the TMCT lease
expiring in 2009, the Senior NOles, the PHONES Notes, and cel1ain other notes and obligations. These
liabilities, fur purposes of the capital adequacy model, total approxil11atl:ly $2.4~5 billion in rhe aggregatl:. II
should be noted lhat few of the Tribune-only as~ts generated meaningful (:Ish tlow. Thus, consideration of the
(luaranlOr Suh.~iJiary capital aJequacy did not neccs~ita(e adjuslI11t:nls to rash !lnw.
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Albeit to a lesser degree, as is the case with Tribune, both the downside case developed

by the Examiner's financial advisor and the above discussed VRC downside case scenario yield

results consistent with the conclusion that the Guarantor Subsidiaries did not have adequate

general matter, the key difference between the Examiner's capital adequacy analysis at Step One

and Step Two is the substantial adjustments the Examiner's financial advisor made to Tribune

management's October 2007 forecast, the latter of which the Examiner has found was

unreasonable. By contrast, the Examiner did not find Tribune management's February 2007

forecast unreasonable for purposes of testing capital adequacy ·at Step One.

6. Intention to Incur or Belief that the Tribune Entities Would Incur
Debts Beyond Their Reasonable Ability to Pay.

a. The Legal Standard.

Bankruptcy Code section 548(a)( I)(B)(ii)(IlI) provides for the avoidance of a transfer or

obligation when the debtor "intended to incur or believed that the debtor would incur, debts that

would be beyond the debtor's ability to pay as such debts matured.,,631 Although several courts

have held that this provision requires proof of the debtor's subjective intent or belief that it would

incur t1cbts beyond its ability to pay,6J2 other courts have inferred the requisite intent from the

hJ! 11 USc. § 548(a)( I )(B)(ii)(III) (2006).

ht! See ()ff. UIlJ(,'cured Crt;'Jditors CO""". of Vallt:y- VttlcClJl AtollJ C'o. \'. ,\licrodol, IllS. (In nJ VaIlt'y· VrtlcClIl ,\fold
Co.I, 1994 Bankr, LEXIS 2347. at·13 (N,D. Ohio) (ciling Yoder I'. T.EL Lel/s;ng. /1Ic' (/11 re Sllb/lr!Jtlll Mowr
Freight, I!/C'.l. 1"24 B,R, 984. IOOllBallkr. S.D. Ohio 1990»: 111"1: f<lllbl/ll/ll Re<llty Co.. IhO IlR.I,l64, 1)86
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