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Marc S. Martin 
D  202.778.9859 
F  202.778.9100 
marc.martin@klgates.com 

September 27, 2010  

Via Electronic Submission 

Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, SW, Room TW-A325 
Washington, DC 20554   

Re: Notice of Ex Parte Communication   

WT Docket No. 02-55; ET Docket Nos. 00-258, 95-18; 
New DBSD Satellite Services G.P., Debtor-in-Possession, Applications for 
Transfer of Control of Earth Station Licenses and Authorizations, File 
Nos. SES-T/C-20091211-01575, SES-T/C-20091211-1576, SAT-T/C-
0091211-00144.  

Dear Ms. Dortch: 

Sprint Nextel Corporation ( Sprint Nextel ) hereby submits to the record of the 
above-captioned proceedings a Response to a Motion filed on September 20, 2010 by DBSD 
North America, Inc. and its debtor-affiliates (collectively, DBSD ) in the United States 
Bankruptcy Court, Southern District of New York, attached hereto as Exhibit A (the 
Response ).  In its Motion, DBSD had requested that the bankruptcy court extend the 

exclusivity period, during which only DBSD may file a plan of reorganization.  As Sprint 
Nextel indicated in its ex parte filing of September 21, 2010, the DBSD Motion made 
numerous inaccurate accusations regarding Sprint Nextel s involvement in the above-
captioned DBSD transfer of control proceedings.  The attached Response corrects the record.  
Sprint Nextel is submitting this copy with the Commission to keep it fully apprised of the 
developments in the bankruptcy court.  

Pursuant to Section 1.1206 of the Commission s Rules, a copy of this letter is being 
filed electronically in the above-referenced dockets and electronic copies are being submitted 
to Commission staff listed below.  If you have any questions, please feel free to contact me at 
(202) 778-9859. 



     
Ms. Marlene H. Dortch 
September 27, 2010 
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Sincerely, 

_/s/ Marc S. Martin_______________ 
Marc S. Martin 

Counsel for Sprint Nextel Corporation  

cc: Austin Schlick 
Stewart Block 
Sally Stone 
Geraldine Matise 
Jamison Prime 
Nick Oros 
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Hearing Date and Time: October 4, 2010 at 9:45 a.m.  
Response Deadline: September 27, 2010 at 4:00 p.m. 

K&L GATES LLP  
John H. Culver III 
Felton E. Parrish 
Hearst Tower, 47th Floor 
214 North Tryon Street 
Charlotte, North Carolina  28202 
Telephone:  (704) 331-7400 
Fax:  (704) 331-7598 

Counsel to Sprint Nextel Corporation  

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------x 
: 

In re : Chapter 11 
: 

DBSD NORTH AMERICA, INC., et al.,1 : Case No. 09-13061 (REG) 
: 

Debtors. : (Jointly Administered) 
: 

---------------------------------------------------------------x 

LIMITED RESPONSE AND CONSENT OF SPRINT NEXTEL CORPORATION TO 
DEBTORS’ FOURTH MOTION FOR ENTRY OF AN ORDER EXTENDING THE 

DEBTORS’ EXCLUSIVE PERIODS PURSUANT TO SECTION 1121 OF THE 
BANKRUPTCY CODE  

  

                                                 
1  The Debtors in these Chapter 11 cases, together with the last four digits of each Debtor's federal tax identification 
number, are: DBSD North America, Inc. (6404); 3421554 Canada Inc. (6404); DBSD Satellite Management, LLC (3242); 
DBSD Satellite North America Limited (6400); DBSD Satellite Services G.P. (0437); DBSD Satellite Services Limited 
(8189); DBSD Services Limited (0168); New DBSD Satellite Services G.P. (4044); and SSG UK Limited (6399). The 
service address for each of the Debtors is 11700 Plaza America Drive, Suite 1010, Reston, Virginia 20190. 
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Sprint Nextel Corporation (“Sprint Nextel”), through its undersigned counsel, files this 

Limited Response and Consent to Debtors’ Fourth Motion For Entry of An Order Extending The 

Debtors’ Exclusivity Periods Pursuant To Section 1121 Of The Bankruptcy Code (the 

“Motion”), respectfully showing the Court as follows: 

Introduction 

Sprint Nextel consents to the relief sought in the Motion.  Indeed, had the Debtors 

contacted Sprint Nextel as they apparently contacted all other significant parties prior to filing 

the Motion, Sprint Nextel would have immediately consented to the relief sought.  Instead of 

consulting Sprint Nextel prior to filing the Motion, however, the Debtors use the Motion as an 

opportunity to distort the status of the proceedings before the Federal Communications 

Commission (the “Commission”) in an attempt to portray Sprint Nextel as a bad actor.  Given 

that the Debtors consulted every other significant party prior to filing the Motion, Sprint Nextel 

concludes that the Debtors did not consult Sprint Nextel so that they would have an opportunity 

to make unfounded and unnecessary allegations in an attempt to set the stage for further 

litigation if Sprint Nextel’s appeal is successful and the plan confirmation issues are remanded to 

this Court for further proceedings.1   

                                                 
1  Although the Plan proponents will again assert that Sprint Nextel’s appeal is frivolous, during oral 
argument before the Second Circuit, which was held on an expedited basis, counsel for the Senior Noteholders 
acknowledged that he believed that the case would be remanded.  See Aug. 5, 2010 Oral Arg. Tr., at 67:16-21 
(“Before I address Judge Raggi’s comments and questions regarding chapter 7 and gifting, I wanted to come back to 
what my co-counsel was just talking about and some of the comments from Judge Lynch with respect to what would 
happen if we go back to Judge Gerber. Because I do believe that we’re going back. . . .”) (emphasis added).  A copy 
of the relevant portion of this transcript is attached as Exhibit A. 



 

 2 
CH-3028254 v6 

Accordingly, although Sprint Nextel expressly consents to the requested extension of 

exclusivity and does not object to entry of an order without a hearing under certification of no 

objection, Sprint Nextel does not believe that the Debtors’ deposition of Sprint Nextel’s position 

should go unanswered.2 

Response 

A. The Debtors Inaccurately Describe Sprint Nextel’s Objection to the Transfer of 
Control Applications. 

In the Motion, the Debtors contend that Sprint Nextel’s opposition to the transfer 

applications is an attempt to either “coerce payment of Sprint Nextel’s dischargeable claims or 

deprive the Debtors, as business competitors, of their invaluable FCC spectrum licenses.”3  

Neither assertion is accurate. 

1. Sprint Nextel Does Not Seek To Collect A Dischargeable Claim. 

The Debtors’ Motion ignores the real basis for Sprint Nextel’s objection to the transfer 

applications.  Sprint Nextel opposes the transfer applications because it contends that the 

                                                 
2  This is not the first time that Sprint Nextel has needed to clarify the status of proceedings before the 
Commission.  On July 14, 2010, when the Debtors submitted their Third Post-Confirmation Status Report (the 
“Status Report”), they included a copy of a letter submitted by the Debtors to the Commission on July 13, 2010.   
See Debtors’ Third Confirmation Status Report (Dkt. No. 756) (July 14, 2010).  The Status Report did not include a 
copy of the response Sprint Nextel filed with the Commission to correct several misstatements contained in the 
Debtors’ July 13 letter.  To ensure that the record in this case was complete, Sprint Nextel filed with the Court the 
response to the July 13 letter that Sprint Nextel filed with the Commission.  See Notice of Filing (Dkt. No. 759) 
(July 15, 2010). 

3  See Motion, at ¶ 10.  Sprint Nextel does agree with the Debtors on one point.  The Debtors’ spectrum 
license is “invaluable.”  That value has increased since the confirmation hearing was held over a year ago.  Attached 
hereto as Exhibit B is a copy of a Notice of Proposed Rulemaking and Notice of Inquiry issued by the Commission 
on July 15, 2010 (the “FCC Rulemaking Notice”).  As explained in the FCC Rulemaking Notice, the Commission is 
taking action and seeking comments “to increase the value, utilization, innovation, and investment in MSS Spectrum 
. . . .”  See FCC Rulemaking Notice, at 2, ¶ 3 (emphasis added).  The MSS spectrum referenced in the FCC 
Rulemaking Notice is the type of spectrum held by the Debtors, and the Debtors are specifically referenced in the 
FCC Rulemaking Notice.  Id. at 3-4, ¶ 6.  Given this significant development, Sprint Nextel questions whether the 
Debtors’ officers and directors should re-evaluate the consummation of a Plan that was premised on market 
conditions in May, 2009 – more than a year before the FCC Rulemaking Notice was issued. 
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proposed transfer is not in the public interest.4  As the Court is aware, the Debtors have no 

operations and no intentions to provide service prior to 2014.5  Instead, the Plan is premised upon 

the Debtors’ desire to enter into a strategic transaction that will permit them to build out their 

infrastructure and provide services in the future.6  Sprint Nextel objected to the transfer 

applications on the ground that no public interest would be served by the proposed transfer 

because approval of the transfer would not facilitate the provision of service to customers.7 

The Debtors never mention in the Motion that the primary basis for Sprint Nextel’s 

opposition to the applications is that the proposed transfers are not within the public interest.  

Instead, through the creative use of snippets taken out of context, they attempt to create the 

impression that Sprint Nextel contends the applications should be denied solely because the 

Debtors filed for bankruptcy.8  To put that issue to rest:  Sprint Nextel has not and does not 

contend that the Debtors’ discharge of its claim should affect the transfer applications.  In fact, 

Sprint Nextel has repeatedly stated to the Commission that it does not contend that the 

                                                 
4  When exercising its jurisdiction to determine whether any transfer of control application should be 
approved, the Commission is required to “weigh the potential public interest harms against the potential public 
interest benefits to ensure that, on balance, the proposed transaction will serve the public interest, convenience, and 
necessities.  In re Application of Orbital Communications Corporation and ORBCOMM Global, L.P., Order and 
Authorization, ¶ 11, 17 FCC Rcd. 4496, 4502, 2002 WL 372495, * 4 (Mar. 11, 2002). 

5  See Exhibit D to Disclosure Statement for Debtors’ Second Amended Joint Plan of Reorganization 
Pursuant to Chapter 11 of the Bankruptcy Code (Dkt No. 229) (July 24, 2009). 

6  See 9/22/09 Bankr. Ct. Hg. Tr. at 97:22-98:9 and 131:6-13 (Testimony of Michael Corkery, then acting 
CEO of DBSD North America, at the hearing on confirmation of the Second Amended Joint Plan of Reorganization) 
(attached hereto as Exhibit C).  Because the Debtors acknowledge that they cannot provide service to consumers 
unless they are able to enter into a strategic transaction, Sprint suggested to the Commission that it was premature to 
conduct any public interest analysis until the Debtors were able to identify such a transaction and state how such a 
transaction is in the public interest.  See Petition to Deny of Sprint Nextel Corporation, New DBSD Satellite 
Services G.P., Debtor-in-Possession, Applications for Transfer of Control of Earth Station Licenses and 
Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (filed Jan. 14, 2010), at 21-22 [hereinafter, the “Petition 
to Deny”].  A copy of the Petition to Deny is attached to the Motion as Exhibit B.   

7  See Petition to Deny, at 9-15. 

8  See Motion, at ¶ 14. 
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applications should be denied because the Debtors filed for bankruptcy or are attempting to 

discharge debts owed to Sprint Nextel.  For example, Sprint Nextel’s Petition to Deny expressly 

states as follows: 

At the outset, Sprint Nextel would like to clarify that it does not 
contend that the Applications should be denied because DBSD 
filed for bankruptcy and is attempting to discharge debts owed to 
Sprint Nextel as part of that process.9 

Sprint Nextel repeated its position in response to the Debtors’ mischaracterization of 

Sprint Nextel’s position to the Commission.  Sprint Nextel’s submission to the Commission 

dated July 14, 2010, stated: 

• First and foremost, at no point has Sprint Nextel ever contended that the 
Applications should be denied because DBSD has filed for bankruptcy or is 
attempting to discharge its obligations as part of its bankruptcy case.10 

• As this statement makes clear, Sprint Nextel does not seek an order requiring 
DBSD to reimburse its portion of the BAS relocation expenses, and Sprint 
Nextel’s opposition to the Applications is not based upon any “windfall” that 
DBSD may receive.11 

Given these clear statements, which have been made repeatedly to the Commission, there 

is no basis for the Debtors’ assertion that Sprint Nextel is opposing the transfer of control 

applications in an attempt to obtain payment from DBSD. 

                                                 
9  See Petition to Deny, at p. 5. 

10  See July 14, 2010 Letter from Lawrence R. Krevor to Mindel De La Torre, at p. 1 (attached hereto as 
Exhibit D).  Significantly, although the Debtors attached numerous filings by Sprint Nextel as exhibits to the 
Motion, the Debtors did not include a copy of this letter which clearly refutes their baseless contentions.  This failure 
to include documents that correctly reflect Sprint Nextel’s position is not an isolated incident.  For instance, the 
Debtors cite to a letter from Yosef J. Riemer to John H. Culver, which is attached as Exhibit G to the Motion.  The 
Debtors failed to include Mr. Culver’s response, which is attached hereto as Exhibit E.  That response clearly states, 
in bold font, that Sprint Nextel is not asking, nor has it ever asked, the Commission to require that DBSD pay 
anything to Sprint Nextel as a condition to the Commission’s approval of the pending applications, nor has 
Sprint Nextel requested that the Commission deny the applications because DBSD filed for bankruptcy and is 
attempting to discharge debts owed to Sprint Nextel.  See Exhibit E at p. 2. 

11  See July 14, 2010 Letter from Lawrence R. Krevor to Mindel De La Torre, at p. 2 (attached hereto as 
Exhibit D).   
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Although not seeking to obtain payment from the Debtors, Sprint Nextel does continue to 

seek payment from ICO Global Communications (Holdings) Limited (“ICO Global”), the 

Debtors’ non-bankrupt parent corporation, both in the transfer application proceeding and in 

proceedings that have been pending before the Commission for years.  As the Court is aware, 

proceedings have been pending before the Commission (the “BAS Relocation Proceeding”) to 

clarify certain issues regarding Sprint Nextel’s right to reimbursement for its band clearing 

expenses, including the issue of whether the only entity responsible for the obligation is the 

entity holding the applicable license, or whether each corporate entity that constitutes an MSS 

enterprise is jointly and severally liable.12  As part of the BAS Relocation Proceeding, Sprint 

Nextel has requested that the Commission determine that ICO Global is jointly and severally 

liable with other band entrants (other than the Debtors) for the reimbursement obligation. 

Although the BAS Relocation Proceeding is separate from the proceeding regarding the 

transfer applications filed by the Debtors, the proceedings are related because ICO Global will 

retain a substantial interest in the Debtors and therefore a beneficial interest in the spectrum at 

issue after the proposed transfer.13  Thus, in connection with its opposition to the transfer 

applications, Sprint Nextel has requested that the Commission first resolve the issues raised in 

the BAS Relocation Proceeding.  Sprint Nextel further requested that if the Commission 

                                                 
12  Sprint Nextel recognizes that this Court has previously interpreted Commission orders to conclude that 
only the actual licensee is liable for the reimbursement obligation.  However, that interpretation is not binding upon 
the Commission.  See Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Services, 545 U.S. 967, 982 (2005) 
(“[A]llowing a judicial precedent to foreclose an agency from interpreting an ambiguous statute, as the Court of 
Appeals assumed it could, would allow a court’s interpretation to override an agency’s.  Chevron’s premise is that it 
is for agencies, not courts, to fill statutory gaps.”).  A copy of the submission that Sprint Nextel made to the 
Commission on July 27, 2010, to address this issue is attached hereto as Exhibit F. 

13  As noted above, the inquiry being conducted by the Commission in the transfer of control proceedings is 
whether the proposed transfer is within the public interest.  Sprint believes that it is inconsistent with Commission 
policy, and contrary to the public interest, to allow ICO Global to retain an interest in the spectrum cleared by Sprint 
Nextel unless ICO Global is willing to satisfy its reimbursement obligation. 
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determines in the BAS Relocation Proceeding that ICO Global is directly liable, then under the 

Emerging Technologies Doctrine the Commission should require ICO Global to satisfy that 

obligation before allowing ICO Global to retain any interest in the spectrum at issue.14  

Each of the quotations cited by the Debtors to support their assertion that Sprint Nextel is 

seeking to collect a dischargeable debt is a statement made by Sprint Nextel in connection with 

its arguments that ICO Global and not the Debtors should be held directly liable for the 

reimbursement obligation owed to Sprint Nextel.15  Sprint Nextel never contends that the 

Commission should require reimbursement by the Debtors and, instead, as noted above, Sprint 

Nextel has expressly stated on multiple occasions that it is not requesting the Commission to 

deny the applications solely because the Debtors filed for bankruptcy and are attempting to 

discharge their obligations to Sprint Nextel.  Thus, the Debtors’ assertion that Sprint Nextel is 

seeking to collect a dischargeable debt is false and misleading.16  

                                                 
14  See Reply of Sprint Nextel Corporation to Opposition of New DBSD Satellite Services G.P. to Petition to 
Deny, Applications for Transfer of Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-
0091211-00144, et al. (filed Feb. 3, 2010), at 16 (“Because the joint and several liability issue is already pending 
before the Commission in the ongoing BAS rulemaking proceeding, any declaration of joint and several liability 
could be made in that separate rulemaking proceeding.  The Applications could be considered contemporaneously 
with those separate rulemaking proceedings.  If as part of those rulemaking proceedings, the Commission 
determines that ICO Global is directly liable for the reimbursement obligation imposed by Sprint Nextel, it is well 
within the Commission’s authority to require ICO Global to satisfy that obligation before allowing ICO Global to 
retain any beneficial interest in the spectrum.”) [hereinafter, the “Reply”] (attached to Debtors’ Motion as Exhibit 
A). 

15  For example, the Debtors cite to statements by Sprint Nextel that reference “strategic bankruptcies” to 
create the impression that Sprint Nextel opposes the transfer applications solely because the Debtors filed for 
bankruptcy.  See Motion, at 9.  However, the full discussion referenced by the Debtors clearly indicates that Sprint 
Nextel is making the statements to hold ICO Global, and not the Debtors, liable for the reimbursement obligation.  
See Petition to Deny, at 20-21 (“Permitting ICO Global to avoid its longstanding obligation through a strategic 
bankruptcy by its subsidiaries would make a mockery of the Emerging Technologies principles, and improperly 
reward ICO Global for its failure to deploy a viable system and its refusal to pay mandatory cost reimbursements.”).  
ICO Global has not filed for bankruptcy.  Therefore, any liability of ICO Global has not been discharged as a result 
of the Debtors’ bankruptcy cases.  11 U.S.C. § 524(e). 

16  Attached hereto as Exhibit G is an article that appeared in the TR Daily Report from Telecommunications 
Reports for September 24, 2010.  The article discusses the status of the BAS Relocation Proceeding and states that 
“In recent weeks, Sprint Nextel and ICO have been lobbying the Commission heavily about whether ICO is liable 
for relocation costs.”  (emphasis added).  The article demonstrates that outside observers clearly understand that 
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2. Sprint Nextel Is Not Trying To Stifle Competition. 

In a further attempt to cast aspersions upon Sprint Nextel’s motivations, the Debtors 

contend that Sprint Nextel and the Debtors are competitors and, therefore, Sprint Nextel’s 

opposition to the transfer applications must be motivated by a desire to harm a business 

competitor.17  That assertion is false and is not supported by any evidence.  In making the 

assertion, the Debtors ignore the argument that Sprint Nextel is actually making in opposition to 

the transfer applications.  As noted above, the primary basis of Sprint Nextel’s objection is that 

the proposed transfers are not in the public interest because the Debtors have no plans to provide 

service and the spectrum will not be utilized for consumer services.  Stated differently, Sprint 

Nextel contends that the spectrum should be utilized for consumer services sooner rather than be 

warehoused to provide service at some unknown point in the future.  This concern raised by 

Sprint Nextel falls directly under the Commission’s purview under its exclusive authority 

delegated by Congress to ensure the efficient management of the radio spectrum.  It is hardly the 

argument that Sprint Nextel would be making if its objection was driven by any competitive 

concerns.  If Sprint Nextel’s goal was to prevent competition, then it would not be opposing the 

applications so that the Debtors could continue to let the spectrum lie fallow. 

Moreover, the Debtors know full well that it is inaccurate to say that the Debtors and 

Sprint Nextel are business competitors.  Putting aside the fact that the Debtors do not compete 

with Sprint Nextel because they provide no services to customers, even if the Debtors were 

operating, the Debtors’ telecommunications services are different from those offered by Sprint 

                                                                                                                                                             
Sprint Nextel is seeking to recover from ICO Global and not the Debtors through the ongoing proceedings before 
the Commission.   

17  See Motion at ¶ 10, 12. 
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Nextel and therefore there is no competition for customers.  Terrestrial mobile wireless service 

providers (such as Sprint Nextel) and satellite mobile wireless service providers (such as the 

Debtors) both generally provide mobile wireless and data services, but those services are not 

interchangeable.  After extensive study of the competitive marketplace, the Commission has 

concluded that “terrestrial mobile wireless services and MSS have different characteristics and 

involve different consumer benefits, coverage, prices, product acceptance, and distribution 

methods.”18  The Commission has further explained that the two services are not “perfectly 

interchangeable, appear to be imperfect substitutes for one another, and appeal to different 

market segments.”19  As a consequence, the Commission has stopped including any discussions 

or consideration of the MSS spectrum in its terrestrial mobile wireless services competition 

reports, because services in that MSS spectrum “do not impact competition in mobile wireless 

services.”20 

Ignoring both the facts and the law, the Debtors quote Sprint Nextel’s filings out of 

context in an attempt to portray Sprint Nextel as an entity motivated to undermine a business 

                                                 
18  See Fourteenth Report, In the Matter of Annual Report and Analysis of Competitive Market Conditions 
With Respect to Mobile Wireless, Including Commercial Mobile Services, WT Docket No. 09-, FCC 10-81 (May 20, 
2010), at ¶ 37 (“Fourteenth CMS Competition Report”).  In the future, certain MSS providers might be able to offer 
limited services related to an “ancillary terrestrial component” (“ATC”) to their satellite systems.  Id.  However, as 
the name suggests any such service is only ancillary to the provision of MSS, and no such services are currently 
available.  Id.  In any event, Debtors have testified that they lack the $300 to $800 million necessary to construct the 
ATC component of the MSS system at issue, and have no plans to do so.  See 9/22/09 Bankr. Ct. Hg. Tr. at 96:22-
25, 97:1-3, 101:3-7 (Testimony of Michael Corkery, then acting CEO of DBSD North America, at the hearing on 
confirmation of the Second Amended Joint Plan of Reorganization) (attached hereto as Exhibit C). 

19  Fourteenth CMS Competition Report, at ¶ 37.  The Debtors’ assertion that Sprint Nextel will directly 
compete with the Debtors because Sprint Nextel is one of two other entities licensed to provide service in the 2 GHz 
Band is also inaccurate.  The determination of whether entities are business competitors depends upon the type of 
services provided, not the particular spectrum band used to provide those services.  As noted above, the terrestrial 
services that Sprint Nextel provides do not compete with the MSS services that the Debtors are authorized to 
provide. 

20  Id. at ¶ 259.  Instead, the Commission expressly shifted its discussion of MSS spectrum and MSS providers 
out of the commercial mobile wireless competition reports and into separate reports analyzing market conditions 
with respect to domestic and international satellite communication services.  Id. at ¶ 38. 
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competitor.  For example, the Debtors claim that Sprint Nextel has acknowledged that it is a 

competitor of the Debtors.  To support that claim, the Debtors quote a portion of a statement 

made by Sprint Nextel in a submission to the Commission.21  The following is the complete 

statement made by Sprint Nextel with the portions omitted by the Debtors underlined: 

Although Sprint Nextel’s objections do not arise from business 
competition issues per se, the fact that DBSD’s proposed system 
would provide satellite and integrated ancillary terrestrial mobile 
radio services that could compete with Sprint Nextel’s terrestrial 
mobile radio services means Sprint Nextel clearly constitutes 
DBSD’s competitor for purposes of the court-established 
“generous attitude” towards standing.22 

When the portions of the sentence omitted by the Debtors are included, the meaning of 

the sentence changes.  In the sentence that appeared in Sprint Nextel’s filing, Sprint Nextel 

acknowledged that it is not a business competitor of the Debtors — its objections “do not arise 

from business competition issues per se.”    Instead, Sprint Nextel argued only that, under the 

broader standard applied for standing purposes, it could be considered a competitor under 

applicable Commission precedent “for purposes of the court-established ‘generous attitude’ 

towards standing.”  The sentence cited by the Debtors cannot fairly be construed as an 

acknowledgement by Sprint Nextel that its Petition to Deny was based on business competition 

issues, and the Debtors are able to argue otherwise only by selectively deleting material portions 

of the sentence to fundamentally change what Sprint Nextel stated to the Commission. 

In sum, there is no basis to contend that Sprint Nextel’s opposition to the transfer 

applications is motivated by anti-competitive concerns, and there is not a shred of evidence that 

any action taken by Sprint Nextel in this or any other proceeding has been taken in bad faith. 

                                                 
21  See Motion at p. 7 n. 12. 

22  See Reply, at 19 (emphasis added) (attached to Debtors’ Motion as Exhibit A). 
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B. Sprint Nextel Has Not Launched An Improper Ex Parte Campaign. 

The Debtors’ discussion of the ex parte nature of the Commission transfer-of-control 

proceedings is grossly inaccurate and designed (1) to suggest that Sprint Nextel, rather than the 

Debtors and ICO Global, initiated an extensive ex parte campaign at the Commission, and (2) to 

disguise the fact that Sprint Nextel’s ex parte submissions were typically submitted in response 

to the aggressive ex parte campaign instigated by the Debtors and ICO Global.   

The default ex parte designation for transfer of control proceedings such as the Debtors’ 

transfer of control proceedings is “restricted,” which prohibits ex parte presentations to 

Commission staff.23  On February 3, 2010, Sprint Nextel requested that the ex parte status of the 

transfer of control proceeding be changed to “permit but disclose,” to allow discussion with 

Commission staff over the complex issues raised by the transfer applications.24  The Debtors 

initially opposed that request.25  Instead, the Debtors continued to submit letters addressing the 

merits of matters already discussed during the formal pleading cycle related to Sprint Nextel’s 

Petition to Deny.26 

                                                 
23  In restricted proceedings, ex parte presentations are prohibited, and oral presentations may not be made to 
Commission staff unless all parties to the proceeding are given advance notice and an opportunity to attend.  See 47 
C.F.R. §§ 1.1202  & 1.208.  By contrast, in “permit-but-disclose” proceedings, such activities are permissible 
generally provided that summaries of oral presentations and copies of written materials be subsequently filed with 
the Commission.  See 47 C.F.R. § 1.206(b). 

24  See Sprint Nextel Corporation, Request to Modify Ex Parte Statute to Permit-But-Disclose, New DBSD 
Satellite Services G.P., Debtor-in-Possession, Applications for Transfer of Control of Earth Station Licenses and 
Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (filed Feb. 3, 2010). 

25  See DBSD, Opposition to Request to Modify Ex Parte Statute to Permit-But-Disclose, New DBSD Satellite 
Services G.P., Debtor-in-Possession, Applications for Transfer of Control of Earth Station Licenses and 
Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (filed Feb. 12, 2010), at 3. 

26  See, e.g., DBSD Letter, New DBSD Satellite Services G.P., Debtor-in-Possession, Applications for 
Transfer of Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (filed 
April 20, 2010); DBSD Letter, New DBSD Satellite Services G.P., Debtor-in-Possession, Applications for Transfer 
of Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (filed May 27, 
2010).  Because the Debtors served these letters on Sprint, the letters technically did not constitute forbidden “ex 
parte presentations” under the FCC’s rules.  See 47 C.F.R. § 1.1202 (b)(1). 
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Then, on July 19, 2010, ICO Global filed a notice disclosing a July 16, 2010 ex parte 

meeting it had with the FCC.  According to ICO Global’s ex parte notice, that meeting ostensibly 

focused only on the BAS Relocation Proceeding (which was designated as “permit-but-

disclose”), but the notice suggested that the meeting appeared to address matters related to the 

then “restricted” DBSD proceedings.27  Shortly thereafter, on July 21, 2010, the Debtors abruptly 

reversed course and requested that the status of the DBSD proceeding be changed to “permit-but-

disclose.”28  The next day, on July 22, 2010, the Commission modified the status of the 

proceeding to “permit but disclose.”29 

Thus, the Commission changed the ex parte status of the proceeding to “permit but 

disclose” only because the Debtors withdrew their opposition so that they and ICO Global could 

have ex parte meetings with the Commission.  As soon as the restricted status was changed, the 

Debtors and ICO Global embarked on a campaign to inundate the FCC with a barrage of ex parte 

materials, including multiple meetings, conference calls, and substantive written submissions on 

a seemingly daily basis.30  Indeed, since the Debtors sought to change the ex parte status of the 

                                                 
27   See ICO Global Communications (Holdings) Limited, Notice of Ex Parte Presentation, WT Docket No. 02-
55, ET Docket Nos. 00-258, 95-18 (filed July 19, 2010). 

28  See DBSD, Withdrawal of Opposition to Request to Modify Ex Parte Status to Permit-But-Disclose and 
Request to Modify Ex Parte Status to Permit-But-Disclose, New DBSD Satellite Services G.P., Debtor-in-
Possession, Applications for Transfer of Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-
0091211-00144, et al. (filed July 21, 2010). 

29  See FCC Stamp Grant, New DBSD Satellite Services G.P., Debtor-in-Possession, Applications for Transfer 
of Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (July 22, 2010). 

30  As Sprint Nextel highlighted for the Commission at the time, the level of submissions by DBSD and ICO 
Global seriously undermined any claims that Sprint was the party impeding the Commission’s consideration of the 
underlying transfer-of-control applications.   See Sprint Nextel Ex Parte Communication, WT Docket No. 02-55, ET 
Docket Nos. 00-258, 95-18; New DBSD Satellite Services G.P., Debtor-in-Possession, Applications for Transfer of 
Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-0091211-00144, et al. (filed Aug. 10, 
2010) (noting that “DBSD and ICO Global are also likely impeding consideration of their own applications by 
inundating the Commission with substantive ex parte submissions.”) 
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proceeding to “permit but disclose,” the Debtors, ICO Global, and the Senior Noteholders have 

collectively made 26 ex parte filings that disclose multiple meetings with the FCC.31  Sprint 

Nextel has been forced to respond repeatedly to new arguments and mischaracterizations put 

forward by the Debtors and ICO Global through these ex parte submissions.32  The Debtors, 

therefore, are in no position to complain about the fact that Sprint Nextel has also conducted ex 

parte meetings largely in response to those of the Debtors and ICO Global.33 

                                                 
31  There are three separate dockets for the FCC transfer of control proceedings because the Debtors filed three 
transfer of control applications.  Because ICO Global improperly submitted its ex parte filings to only one of the 
three application dockets, the only docket that contains a complete list of filings may be found at: 

http://licensing.fcc.gov/cgi-bin/ws.exe/prod/ib/forms/reports/related_filing.hts?f_key=-
200242&f_number=SATT/C2009121100144 

Significantly, the docket cited by the Debtors in fn. 25 of the Motion does not contain all of the filings made by ICO 
Global and, therefore, is an inaccurate depiction of the number of filings to which Sprint Nextel has been forced to 
respond.  The citation to that docket creates the impression that the number of filings made by Sprint Nextel exceeds 
those made by other parties.  A copy of the complete docket (as of September 24, 2010) is attached hereto as 
Exhibit H.  A review of the complete docket accurately reveals the filings of all parties as opposed to the 
incomplete docket cited by the Debtors. 

32  In a pattern that has since become typical, Sprint Nextel’s first ex parte submission under the new permit-
but-disclose status was a response to ICO Global’s prior ex parte submission.  See Sprint Nextel Notice of Ex Parte 
Presentation WT Docket No. 02-55, ET Docket Nos. 00-258, 95-18; New DBSD Satellite Services G.P., Debtor-in-
Possession, Applications for Transfer of Control of Earth Station Licenses and Authorizations, File Nos. SAT-T/C-
0091211-00144, et al. (filed July 27, 2010) (noting that Sprint addressed a number of arguments raised by ICO 
Global in its July 19, 2010 Notice of Ex Parte Presentation) (attached hereto as Exhibit F).  Among other things, 
Sprint Nextel has been forced to reply to statements made by ICO Global that appear contrary to statements made by 
the Plan proponents to this Court.    For example, in a letter filed with the Commission by ICO Global on September 
1, 2010 (copy attached as Exhibit I), ICO Global states that after the investment by the Senior Noteholders in 2005, 
it retained only a 56% fully diluted interest in the Debtors.  In contrast, ICO Global has always been portrayed in 
this Court as a 99.8% shareholder in the Debtors.  See Declaration of Michael P. Corkery (A) In Support of Debtors’ 
Chapter 11 Petitions And First Day Motions And (B) Pursuant to Local Rule 1007-2, at ¶ 9 (Dkt. No. 11) (May 15, 
2009) [hereinafter, the “Corkery Declaration”).  The Debtors did previously disclose that the Senior Noteholders had 
the ability to convert the bonds into stock which would reduce the ownership interest of ICO Global to 
approximately 52%.  Id. at ¶ 26.  However, in arguments before the Commission, ICO Global repeatedly portrays 
itself as a 56% owner of the Debtors as if the conversion actually took place.  See September 9, 2010 ICO Global 
submission to the FCC, at p. 1 (stating that “ultimately ICO Global lost even its 56% interest in the DBSD 
bankruptcy.”) (copy attached as Exhibit J) (emphasis added). 

33  The letter filed by the Debtors with the FCC on August 5, 2010 provides an example of the efforts taken by 
the Debtors.  A copy of this letter is attached hereto as Exhibit K. The letter reveals that over the course of two 
days, counsel for the Debtors made a total of eight (8) phone calls to the Commission, including calls to the legal 
advisers for each of the five FCC Commissioners.  It is no coincidence that these calls occurred on August 5, 2010, 
the same date that oral argument was heard on Sprint’s appeal of the Confirmation Order.  The Debtors have made 
no secret of the fact that it is their desire to consummate the Plan before the appeal is resolved in an attempt to 
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C. There Is Nothing Improper about Sprint Nextel’s Objection To The Transfer 
Applications. 

At their core, the Debtors’ contentions are premised upon their belief that it is improper 

for Sprint Nextel to oppose the transfer applications because to do so threatens the Debtors’ 

reorganization.34  The consummation and success of the Debtor’s Plan has always depended 

upon their ability to demonstrate to the Commission that the transfers contemplated by the Plan 

are consistent with applicable telecommunications law.  The Confirmation Order addresses this 

point and provides as follows: 

Notwithstanding any other provision in the Plan or this 
Confirmation Order, no transfer of control and/or assignment of 
any rights and interests of the Debtors in any federal license issued 
by the Commission shall take place prior to the issuance of 
Commission regulatory approval for such transfer of control and/or 
assignment pursuant to the Communications Act of 1934, and the 
rules and regulations promulgated thereunder.35 

Consistent with this provision in the Confirmation Order, Sprint Nextel has done nothing 

other than exercise its rights under applicable telecommunications law and Commission 

regulations.  There is nothing improper with Sprint Nextel exercising the rights that were 

expressly preserved by the terms of the Confirmation Order. 

In addition, there is nothing improper with Sprint Nextel’s request that the Commission 

defer the effectiveness of any transfer approval for a period of ten days.  Commission regulations 

                                                                                                                                                             
render the appeal equitably moot.  The Debtors’ efforts before the Commission intensified significantly after the 
Second Circuit set the appeal for oral argument on an expedited basis. 

34  See Motion, p. 6-7 n. 10. 

35  See Findings of Fact, Conclusions of Law, and Order Confirming Debtors’ Second Amended Joint Plan of 
Reorganization Pursuant to Chapter 11 of the United States Bankruptcy Code, at ¶ 98 (Dkt. No. 547) (Nov. 23, 
2009). 
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provide authority for such a deferral,36 and the Commission has deferred the effectiveness of its 

own actions in the past.37   

Finally, contrary to the Debtors’ unsupported assertions regarding the time that their 

applications have been pending, there is nothing “routine” about their transfer applications and 

even if there were, there is no basis for the Debtors to have believed that the applications would 

be granted within three to five months from the date that the public comment period closed.38  In 

other similar situations, the Commission has required ten months or more to resolve issues 

associated with transfer of control applications, including applications filed as a result of 

bankruptcy proceedings.39  Thus, the Debtors’ complaints that the Commission’s consideration 

of the applications has been delayed by Sprint Nextel’s conduct are wrong.  If anything, the 

multiple filings by the Debtors and ICO Global have delayed the process.  Sprint Nextel has 

done nothing improper, and the Debtors’ transfer of control applications are proceeding along the 

normal timeframe for Commission consideration of such applications. 

                                                 
36  See, e.g., 47 C.F.R. § 1.102(b).  

37  In re Applications of RKO General, Inc., Docket Nos. 18759, 18760, 18761, FCC 77313 (May 5, 1977), at 
¶ 12; In re Applications of Roy M. Speer, File Nos. BTCCT-950913KG, et al., 11 FCC Rcd 18393, ¶ 1 (June 6, 
1996) 
38  See Motion, at 13-14. 

39  See, e.g., Crossroads Wireless, Debtor-in-Possession to New Cingular Wireless PCS,LLC ULS File No. 
0003959953 (requiring ten months from the Sept. 14, 2009 filing of the application out bankruptcy to the grant of 
consent July 14, 2010 for the post-reorganization entity); In the Matter of SkyTerra Communications, Inc., 
Transferor, and Harbinger Capital Partners Funds, Transferee, IB Docket No. 08-184, 25 FCC Rcd. 3059 (Mar. 
26, 2010) (application placed on public notice on May 1, 2009, approximately eleven (11) months prior to 
Commission action). 
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Conclusion 

The misleading statements contained by the Debtors in the Motion are completely 

inappropriate and unnecessary.  The Debtors could have obtained Sprint Nextel’s consent to the 

relief sought.  In the Motion, the Debtors could have stated simply that they are diligently 

pursuing approval of the transfer applications but the applications have not yet been granted.  

Had the Debtors opted for that approach, this Response would not have been necessary.  Instead, 

the Debtors opted to make misleading statements in an attempt to cast aspersions on Sprint 

Nextel’s motivations.  Sprint Nextel files this response solely to clarify the record with respect to 

the misrepresentations made by the Debtors.  Sprint Nextel does not object to the relief sought by 

the Debtors and does not oppose the entry of the proposed Order without a hearing under 

certification of no objection. 

 

[signatures on following page] 
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Dated: September 27, 2010 
New York, New York 

Respectfully submitted, 
 
K&L GATES LLP 
 
/s/ Eric Moser 
Eric Moser 
599 Lexington Avenue 
New York, New York  10022-6030 
Telephone:  (212) 536-3900 
Facsimile:  (212) 536-3901 
Eric.Moser@klgates.com 
 
And 
 
John H. Culver III 
Felton E. Parrish 
K&L Gates LLP 
Hearst Tower, 47th Floor 
214 North Tryon Street 
Charlotte, North Carolina  28282 
Telephone:  (704) 331-7400 
Fax:  (704) 331-7598 
John.Culver@klgates.com 
Felton.Parrish@klgates.com 
 
Attorneys for Sprint Nextel Corporation 

 






























































































































































