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i e

ORDER ON REVIEW
Adopied: September 16, 2010 Raleased: September 17, 2010
By the Commission:
L INTRODUCTION

1. This Ornder addresses iwo applicatiaas for review liled by Autotel, Inc.. and its affiliate
Western Radio Services Compnny, Inc. {collectively, “Auatel™).' pursnant w secticn 1.115 of our rules.?
In its Iwo applications, Antotel requests review ol the Wircline Competilion Burgau’™s (Burean) tero
orders denying Auratel’s petilions seeking to preempt the jurisdiction of six separate siale COMMISIIONS
over (he arhitration of five disputes between Antotel and Qwest Carporalion (Qwest),” and oue dispule
between Autotel and Ernbarg® under seetian 252(¢)¥5) of the Communications Act of 1934, as amended
(Act)® In the Five-State Awiotel Preemption Order and \he Nevada Awiotel Preemption Order, Lhe
Burenn found that each of the aix mate commissions carried oot ils responsibilities o act nnder section

- L Aurotel, Ing. and Wesiern Radio Services Company, Ine. Application for Review, WC Dockel No. 06-134 (filed

Nov. &, 2006} [Auwel Five-Siale Applicatinn for Review); Aololel Application for Review, WC Dockt Mo. 07-240
{filed Feh, 19, 2008) | Autote] Nevada Applicaunn for Review). Qnwest filed an oppesition 1o the Aurotel Five-Stale
Application for Review; no replies were filed. The Nevada Commissian and Embary filed oppositioma 1o the
Amote] Nevada Application for Review; po replies were fled.

247 CER. % 1.115(a) (“Any person sggrieved by any action laken pursuani 1o delegated antharity may file an
application requesling review of thal sefica by the Commission.”).

! Sce Patition af Autotel Purswant o Seciion 25)i2i(5} of the Communications dei of 1934, a5 Amended, for
Preemption of the Jurisdiction of the Arizona Carporation Cammission, the Colorado Public Unlities Commiission,
the New Mexice Public Regulations Commission, the Oregon Public Litility Commission, and the Ulak Public
Service Commission Regarding Arbitrations of Interconnection Agreements with Owest Corporation, WC Docket
Mo, 06-134, Memeoraodura Opinon and Order, 21 FOT Red 11301 {WCB 2006} (Five-Staie Autolel Preempiion
Order). In that proceeding, Autotel songht preemption of the jurisdicton of the Anizona Corporation Commissinn
{Arizona Commission}, the Colarade Public Utilities Commission {Colorada Commission), the Mew Mexico Publie
Regulation Commission (New Mexico Commisaion), the Oregon Public Utility Commission {Oregon Commitsion),
agd the Tiah Public Service Commission {1tah Commiszion).

* See Petition of Awiotel Pursiant to Section 232(e)(5} of the Communications Act for Preemption af the Jurisdiction
of the Public Utiitles Commission of Nevada Regarding Enfarcement of Interconnection Agreement with Embarg
tformerly Central Telephane of Nevada d/b/a Sprint of Nevada), WC Docket No. 07-240, Memorapdum Opinicn
and Ocder, 23 FUC Red 1 (WCB 2008) (Nevada Awtatel Preempiion Order}. In that procesding. Autotel sought
preemption of the jprisdiction of the Public Utilities Commission of Nevada (Nevada Comimssion). Embarq now
does business as Centurylink See Applications Fited for the Trorsfer of Control of Embarg Corporation fo
CenpuryTel, Inc., WC Docket No. 08-118, Memorandum Opinien and Ovder, 24 FCC Red 8741 (2009); Applicatien
of Qwest Communications inlernational Inc., Transferor, and CennaryTel, Ing. dibva CenturyLink, Transferes, for
Caonsent to Transfer Control, WC Docket No. 10-110, Exh. 3 n.1 (filed May 10, 2010).

*47 U S.C B 252(e)(5).
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252 by dismissing the Antgtel arbitration petition before 1hat commission on procedural grounds.*
Aulolel’s wo applicalions [or review argue that the Bureau’s two onders conflict with the Act and
Commission precedent.” Becanse Antole] does not persuade vs of any conflict, we affirm the Five-State
Autarel Preempiion Order and the Mevada Autote! Preemption Order, and deny Autotel’s two
applicalions for review.

1L BACKGROUND

2. Smwaviary Provisions and the Commission’s Rulfes. Pursuanl Lo seclion 252 of 1he Acl, when
a requesling [elecommunications carrier and an incumbeni 10cal exchange carrier cannot reach a
voluntary arrangemen! {of interconnection, either parly may pclition the relevant stale commission 1o
arbitrate the dispnte.” When acbitrating a dispute over a new inerconnection agreemenl, the state
commission musi “resolve each issue set forth in the petition and the response™ and must “conclude the
resolution of any unresolvex jasues nat later than 9 months after the daie on which the lacal exchange
carrier received Lhe request [for interconnertion].” Once a slale commission has appraved an
interconneclion agreement — whether amived el (hrough negotiation, niediation. or arbitration — its duties
do not necesgarily end. Instead, the parlies to a0 approved inlereonnection agreemen! may file complaints
with the state commission for adjudicalion of dispules regarding enforcement or wnlerpretaion of the
inlerconnection ugmemeut.m

3. A party unsetisfied with a stale commission’s actions — or lack thereol — regarding a new or
existing intercarmection agreemenl has one of two paihs 1o seek reconrse. [t the sate commission “makes
a dolermination’ on an jigsue, the “aggrieved™ pany may seek review of thal determination in federal
district count.'"" In contrast, if the stele commission “fails Lo uct Lo carry onl its responsibility ander
[section 252],"'* any party may petilion the Commission 1o preemipl Lhe stale commission’s jurisdiclion."

- In doing so. the party seeking preemplion bears the burden of “prov[ing] that the sleic has failed to act Lo
carry oot itd responsibilities under section 252 of the Act™* Hecause a slale commission cannol both act

¢ Five-Siate Autote! Preempiion Order, 21 FOC Red aL 11302, pam. ) {citmg 47 U.S.C. § 252); Nevada Autoref
Preemption Order, 23 FCC Red at 4, parg. 9.

? See Avintel Five-State Applicatian for Review at 2; Autore] Nevada Application for Review at ],
*37US.C. 5§ 252{b)i1).
47 US.C. § 250b)(4){Ch

¥ See Starpower Communications, LLC Petition for Preemption of Jurisdiction of the Virginia State Corparanion
Commission Pursuan: to Section 232(e)(5) of the Telecommunicetions Acr af 1996, CC Docket No, 00-52,
Memorsndumn Opinion and Grder, 15 FOC Red 11277, 11275-80, pars. 6 {2000} (Starpower Grder) (ciling
Southwesiern Bell Tel. Co. v. Public Uil Comm'n of Tex., 208 F.3d 475, 479-80 (5th Cir. 2000}, and Mincis Bell
Tel. Ca. v. WorldCom Techs., Jnc., 179 F 3d 566, 574 (Tth Cir. 1999)). Ome exception to the generl mule is where
the “parties [are] boumd by dispute resolution clanses in their intercomnection agreement to seek relief in a particular
fashion, and, therefors, the stalz commissian would have no respoasibility ondar section 252 to interpret and enforce
an £xisting agrectment.” Starpewer Order, 15 FCC Bod at 11280, para. 6 n.14.

Y42 VAC§ 252(e)b).
2 4TUS.C. § 132(e)(5).
¥ See 47 U.S.C. § 252(e)(5): 47 C.FR § 51.803(a).

" See 47 C.FR._§ 51.803(b); see also implemeniaiion of the Local Competition Provisions in the
Telecomminications Act of 1956; fnterconnection Berween Local Exchange Carriers and Commercial Mobife Radio
Services Providers, OC Docleet Nos. 96-98, 95-185, Firsl Reporl and Ouder, 11 FOC Red 15499, 1612E, para. 1285
(1996) (Local Competition Onder) (subsequent hislory onmitled).
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and “fail 1 act,” seetion 252¢¢)’s remedies are mutually excluaive,'” and the Commission will not review
the validity of a stale commigsion’s determinalion of an issue presenied (o Ihat state commission. '®

4. Factual aad Precedural History. In 2004 and 2005, Auntelel filed petitions with the stare
commissions in Arizona, Colorado, New Mexico, Oregon, and Utah Jor arbiiretion of inlerconnection
disputes with (hwest. In 2006, Autote]l submitted a complaint seeking arbitration of a dispute wilh.
Embarg to the Nevada Commission. Each of these stale commissiona dismissed Auiptel's petition on
procedural gmunds.” Om July 10, 2006, and October 18, 2007, Autotel petitioned this Commission to
preempl Lhe juliadiction of each of these siX state commissions."” In its petitions, Autote] argued thal
preempting each of the state commissions was approposie because each had “fail[ed] to aet 1o camry out
ils responsibilily” either by dismissing Autotel’s complain! on procedural grounds, by failing to resolve
the substngtivﬂ issues reased in the complaints, or by [ailing 1o schedule proceedings in order Lo compleie
iy duties.

5. Inthe Five-Stafe Autorel Preemption Ordeér and the Nevada Awtoie! Freemption Order, the
Burean rejecied Autotel’s arguments. Relying oo Commission and federal judicial precedent, 1he Bureau
held that each of the six state commissions acied to carry out its responsibility under section 252 by
dismissing the petition before it on procedural grounds * The Bureau also rejected Autote!’s argument
that the M7 Preemprion Order supported Autote]'s peiitions, reasoniog that that order mere)y clarified
thal 2 stale commission canniat be expected 1o act on issnes whal were pever “clearly and specifically
presented™ ip it and that A petitioner mus! abide by the state commission’s procedural rles for
arbitration.”’

% Sew Global NAPs, Inc. v, FCC, 291 F.3d 832, 836-37 (D.C. Cir. 2002} (“Both the plam laoguage and structure of
[=ection 252{el] suggest that the remedies il aurthorizrs ape distinét and motoally exclugive, I a siate commigsion
fails to act, precmption is a viahle option; bowever, if the state apency takes final action disposing of the pendiog
claim, thar action can be undone only by direct judicial review in the appropriate forum.”™) (affirming Globel ¥APs,
Inc. Petition for Preemprion of furisdiction of the Massachusetts Department of Telecommunications and Energy
Pursrant fo Section 252{2)(3) of the Telecomnunications Act of 1996, CC Dacket Na. 99-354, Memorandum
Opinion and Order, 15 FCC Red 4343 {CCB 20000): o 47 UL5.C. § 252(e)(6) ("[T ]be proceeding by the
Commission . . . apd any judicial review of the Commission’s actions shall be the exclusive remedies for a Swmre
commission's failare to act.™).

'8 S, e.g., Petition for Commission dimmprion of Jurisdiction of Low Tech Designs, fnc.’s Petition for Arbitration
with Ameriteck Minols Before the Hinvis Commerve Commission,; Petition far Commission Assumptian af
Jurisdiction of Low Tech Designs, Inc.'s Fetition jor Arbitration with BeliSouth Before the Georgia Public Service
Commission, Peiition for Commission Assumption of Jurisdicnion of Low Tech Designs, Inc, s Petition for
drbirration with GTE Sowth Before the Fublic Service Commission of South Carolina, CC Docket Nos, 97-143,
57-18d, 97-165, Memorandum Opinion and Order, 13 FCC Red 1755, 1774, para. 36 (1997} (Low Tech Designs
Order) (“[We do nor zer a bazis under our rules for examiniog the underlying reasopiog of tiese state commisgions'
decisions.”), reven. denied, |4 FCC Red 7024 (1999).

1" e Five-State Autotel Provmption Order, 21 FCC Rae al 11304-07, paras. 6-7. %, 11, 13; Nevada dutore!
Prowmption Order, 23 FCC Red at 34, para. 7.

'* Sew FiveState Autore! Preemption Order, 2) FCC Red at 11307, pars. |4; Nevada Awiote! Preemption Order, 23
FCC BRed a1 1, paru. L.

1% See Autole] Five-Sute Application for Review a1 3; Autctel Nevada Applcation far Review al 5.

M See Five-Siate Auioiel Preempiton Order. 21 FCC Red at 11307-08, parns. 15-16; Nevada dutote! Preemption
Order, 23 FCC Red al 4-5, paras 9-19.

! See Five-State Autote! Precmprion Order, 71 FCC Red at 11308-09, pars. V7; Newada dutote! Preemption Order,
23 FCC Red al 5-6, para. 11.
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6. Om MNowverober 6, 2000, and February 19, 2008, Autotel filed applications tor review seeking
review of the Bureau's decisions in the Frve-State Autatel Preemption Order and the Nevada Aurotel
Preemption Order, respectively. In ils applications for review, Autotel argues that the Buresn failed to
follow the slatule or relevant precedent, and retterates the same brief anguments it made (b the underlying
proceedings.” Specifically, Autotel argues that section 252(b)(4) af the Act requires a stale commissian
1o resoive the substance of each issue presented Lo it for arbitration, that aection 252(b) 4} requires a <lale
commission o “schedule proceedings in order to complete [its] duties,” and that the Commissiop
committed ilself to this interpretation of the Act in the MCT Preemption Order.”

IIL DISCUSSION

1. Antole] has not persuaded us thai the Five-State Awiotel Preemption Order or the Nevada
Autsrel Preempition Order wes “in couflict with [any] statule, regulation, case precedent, or established
Commissicn policy.™ Upon review ol the (wa orders and Lhe record, we agree with the Burean that
procedural disoussal of Antotel’s requests For arbilmation by the relevanl stae commissions fulfilled the
commissions’ respoasihility to act under section 252(e}(53.** The Bureau’s decisions are squarely
qupported hy relevanl Commission and judicial precedent,” and Aurtotel does not idertify anyihing in
seclion 252(b)(4) thal would lead use 1o a dilferent conclnsion on Lhe facts of (hese cases. Thus, the
Rurean properly denied Aulolel’s requests for preemplion of the jurisdiclion of these state commissions
because Autael did not meet its bunlen 1o show that the state commissions “[ailed o act™ wilhin the
meaning ol section 252(e)(5) of the Act. As explained in detail below, we affirm the Burean s rwo
orders,

8. Our rules provide, in relevant part, Lhal “2 state commission fails to acl il the slule
commission fails 1o regpond, within a reasonable time, to . . . a request for urbitration . . . or fails to
complele am arbitralion witkin the ime limits established in section 252(b)(4)(C) of the Act ™ As Lhis
Commission has recognired, “a state commission carrie[s] out ‘its respomsitidlily [under section 252]°
when il resoives the inerils of a seclion 252 proceeding or dismisses such a proceading on jurisdictional
or procedura! grounds.”™ To he clear, “® sle commission does not *faii 10 act’ whan il dismisses of
denies an arbitrian petition on the pround thut it is procedurslly defective. ™ Moreover, seetion
252(e)(5) of the Act “Jloes not empower Lhe Cammissiom to lack behind a 91ate egeacy’s disniissal of a
carrier’s claim to evalaale the substantive validity of thai dismissal, ™ As the Uiniled States Court. of
Appeals for 19e District of Columbia Circuit has afhirmed, “{ill does oo matter whether the slate agency's
positian i§ cotreci on Lhe metity. Rather, ., . what malters is that {the stete commission] did no {ail Lo acl,

¥ See generalty Auiowel Five-State Application lor Review; Autotel Nevada Application for Review,
 See Autole] Five S Application [or Review al 2-3; Anirrel Nevada Application for Review at 5.
47 CFR § 1.115{a)(2)(i).

2 Sov Five-State dwtote] Preemption Order, 21 FOC Red at 11307-08, pars. 135; Mowada Aviotel Precmpiion Order,
23 FCC Rl at 4, parm_ 9; see afse 47 C.F.R_§ 51.801(h).

* Ser suprn nn 2021,
W47 C.FR § S1.BOL(H).
" Srarpower Order, 15 FCC Red ar 11280-81, para. 8 (emphasis added).

* Low Teck Designs Order, 13 PCC Ral st 1773-74, pam. 13; sev aho Glabal NAPs Sourh, Jnc. Petition for
Preempiion of Jarirdictlan of the Virgima Siate Corporation Commission Regarding Interconnection Dispute with
Bell Attantic-Virginia, Inc., OC Dockel Hoe. 59- 198, Memorandun: Opinion and Ocder, 13 FOC Rod 23318, 33326,
23327, pares. 16, 19 (OCB 1999) {(vlehal NAPE Virginia Order).

* Global NAPs v. FCC, 291 F.3d al 833,
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so the . ., Commigsion has no baais upon which 10 preempt. the regulatory autherity of he state agency.™
When a stale commission has acied on a timely basis 1o resolve an inlereennection dispute, section
252(e)(6) provides solely Ior federal district court review of Lhe gtate aclion; section 252(e)(4) provides no
alternative forum for appeal 10 the Commissian."’ This precedent resalves all of Autote]’s arguments.

9. Firsl, in its applications for review, Anlote] argues that the Bureau failed 10 follow relevent
precedent in the MC/ Preemption Order.” Antote} contends that the MCI Preemption Order held “that a
siale agency can fail Lo act under seclion 252{eX{3) even if it has issued an arbitrmtian order, if that order is
a general dismissal that does not resolve all issues *clearly and specifically’ presented to it™* In sopport
of its argument, Anetel also quates (rlobal NAPs v, FCC for the proposition thatl “[t]he FCC's
interpretation thus suggests that oply if the state commission either does not respond to a request, ar
refuses to resolve a particular mater raised in a requesi, does preemption hecome a viable option.™* We
do nol find that the MTT Preemption Order popparis Autote]’s coptentions.

10, In the MCI Preemption Order, 1be Commission deternuned that a state commission may nol
be found to have “failed to act” within the meaning of section 252(e)(3) in cases igvalving arbilretion
praceedings “if the issue or issues that are the subject of the preemption petition were never clearly and
specifically presented to the state commigsion in accardance with any pracedures set forth by the state
commission.”® Asthe Commission has also held, “a stale commission does not *fail to act’ when it
diamisses or denics an arbilration petition on the ground that il is procedurally defective.”™ The record
before us demaunstratey that each of the siale commissions responded w Autatel s request not by igsuing a
“general dismissal” thal refused Lo &1 on a properly filed request, as Auiplel suggeats, but by rejecting it
on procedura! grounds.®® The six state commissions acted by dismissing the requests after either finding
that Antolel had not identifted open issues for arbitratioa or finding that Auntotel had failed ta follow state
procedures.” Conlrary Io Autatel’s contention, the MCI Preemption Order supports the Bureau’s
decisian in these cases. The Commission in the MCI Preemption Order did not “so much as suggest that
a gtate agency’s [procedural) dismissal of an issue an the merits constitutes a [ailure (o act. Quite the

¥ td a1 831-34.

Y AT U.S.C. § 252(2X6); see alsn Global NAPs v. PCC, 291 F Ad at 836-37; Low Tech Desigrs Order, 19 FCC Red
at 1775, para. 37; Petition of Supre Telecommunications & Information Systems, Inc., Purswarnt ¢ Secrion 1520el(5)
of the Communications Act for Preemption of the Jurisdiction of the Florida Public Service Commission, WC
Dockel Mg, 02-238, Memorandum Cpinicn and Order, 17 FCC Red 22883, 22891, para. 13 {WCB 2002) (Supra
Florida Preemption Qrder) (“[Alny grounds for secking review of the Flonda Commission's action — whether
alleging wbetantive or procedural flaws — are properly addressed e a federal district court pursagant to section
252{en6) of the Aci.™.

Y Sce Aumtel Five-Skale Application for Review m 3; Anate]l Nevade Application for Renew at 5-6.
™ Awnel Nevads Applreation for Review al $-6; see Autotel Five-State Application for Review at 3.

3 Autpte] Five-Swe Application for Review at 3 {quoling Global NAPs v FCC, 281 F.3d at 837); Auvlolel Nevada
Applicauca [or Review ai 5-6 (same} (enmphasis added by Auorel).

¥ Fetition of MCY far Preemption Pursuani to Section 1352(e)(5) of the Telecommunications Act af 1996, CC Docker
No. §7-166, Memomadum Opinion and Order, 12 FCC Red 15594, 15611, para. 27 (1997) (MCI Preemption Order)
{emphasis added).

¥ Low Tech Desigrs Order, | 3 FOC Red al 1773-74, para. ¥3; see alvo Globa! NAFs Firginia Order, 15 FOC Red at
23126, 21327, parns. 16, 19.

M Cog Fpve-State Autoted Freempiion Order. 11 FCC Red a1 1130809, para. 17, Nevadp Auroiel Preemprion Order,
23 FCC Red o 3-4, pam. 11,

¥ See Five-State Autate! Preemption Order, 21 FOC Bed al 1 130809, para. |T; Nevada Ausaiel Preemprion Order,
2IFCC Pod al 4-6, pares, 10-11.
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opposite.™ Indeed, (the MCY Premlrp.rmn Order affumwe that pariies must comply with "any procedures
sel forih by the slale commission.’™ Thus, we conclude Lhel Lhe Bureau’s orders were fully cansisien)
with Lhe MC! Preemption Grder, and other Commissicn and judicial precedent on this point.

11. Second, in 1he Avtolel Nevada Application tor Review, Aviote) argues that the Bureav erred
by baging ils decision solely on Lhe Nevada Commission’s “conclusory rejection” of' Autatel’s petilion on
“'vague grounds,”™? Autotel furlher arguey that the Burean should have addressed the Nevada
Commisaion’s assertion thal ils prior order had resolved the issues Autotel was raising liefore the slate
conmission.” Ax discussed above, section 252(e)(5) “does not empawer the Commisgivn Io ook behind
& slale apency’s dismissal of a carrer’s claim 1o evaluate the substaative validity of that disypissel.™ “It
does not matler whether ihe slele agency’s posilion is correct pn the merits. Rather, . . . what wmaners i
that [1he stale commission] did oot Lail to act, so the . . . Commassion has no basis upcm which 1o preempl
the regulatory authority of Lhe state agency. AS Thercf-:-re Aulm:l‘s asserlions that it complied wilh the
procedural rules are not relevan! 1o owr preempiion analysis.*™ In the order we review here, the Burean
property conclnded, basged ot the record hefore it, that the Nevada Commission acted by administratively
rejecting the Anlorel petition on procedvral grounds. The Commission’s statulory antharity over Lhis
maHer siops Lhere.

12. Third, Autgi¢l argues thal because pf the Nevada Commission®s administrative rejecrion of
the Autotel complaint, “(t]he only remedy available for Autotel now is preemption by the FCC.™ The
record demonsiraley 1hat in response to the complaint filed by Autptel, the Nevada Commisgion, throvgh
ils Lega) Case Mapager, administratively rejected the complaint without prejudice becavse it did oo wect
the minimum requirements to be accepted For filing under the Nevada Compusgion’s rules and
regulations.®® When *“the state agcnczactually ‘makes a determination’ noder [section] 252 - there is oo
statulery basis for FCC preemption.”™ Based on the record, the Bureau properly found that the Nevada
Commission’s administrative rejection of Autolel’s complaint on procedural grounds, withow addresging
the pessible meats of Autote]’s issues, was & “determination” by the Nevada Commission and cannat be
deemed a “failnre 1o act” under section 252 of the Act.”™ When, as in Lhis case, 3 slafe commission bas
acled on a timely basis 10 resalve an interconnection dispute, section 252(e)(6) provides a remedy in ke
form of federal courl review; section 252{e}{3} provides no aliernative forum for appeal.

* Globai NAPsv. FCC, 291 F.3d a1 839,

*\ MCI Prremption Order, 12 FCC Red at 15611, para, 27

“* Anrotel Neveda applicaiion for Review al 6,

 Seeid

* Global NAPs v. FCC, 291 F 3d al §33.

Y I 83324,

* See Auunel Nevads Application for Review al 5-6; see afso Aulolel Five-Smaie Application far Review al 3 n.2.
" Anioiel Nevads Application for Review al 6.

4 Sev Newoda Autotel FPreempiion Order, 23 FCC Red a1 56, para. 11,

“* Global NAPs v. FCC, 291 F.3d at 836.

*' We note that dis Nevada Commission characterizes the Legal Case Manages's administrarive rejection of
Aurolel’s complainl ws a "dismissal.” Sey Nevada Caommissirn Comments, WC Docket No. 07-240, a1 2 ([led Feb.
28, 2008); Nevada Comminsion Conmmeows, W Dockel No. 07-240, al 5 (fled Mov. 2, 2007); see alvo id a1}
(sialing thal the Lepal Case Manager sem a letter “admiinistratively mjeeting Lhe Rling™).

M Soe Global NAPsv. FCC, 291 F.3d ar 836-17; Low Teck Desigre Order, 13 FCC Red ar 1775, pare. 37; Supra
Florda Preempition Order, 17 FCC Red al 22891, para. 12 {“[A]n},r grounds [or seeking review uf the Flomda
(comtinued....)
7




Federsl Communications Commission FCC10-171

13. Because the stale commizzions acled here, the Bureau's “determination[s] that il lacked the
authorily under [section] 252{e)5) 10 second guess the validity of the slaie agenc[ies’] decision[s] under
the guise of preemption [were) neilher coatrary io the siatute nor to the Commission’s past practices."™™
For hese reasons, we egree with the Bureau thal Aulole] has not met its burden of demonsirating thal the
slale cammissions “failed Lo act” within the meaning of section 252(e}(5). Therefore, we affirm the
Buresu’s iwo orders, and we deny Autolel’s applications for review.

IVv. ORDERING CLAUSES

14, Accordingly, IT IS ORDERED thal, pursuant 10 seclion 252 of the Communications Acl of
1934, as amended, 47 U.5.C. § 252, and sectiona 1.115 and 51.801(b) of the Commission’s rules, 47
CFRLR. §§ 1.115, 51.801(b), the Application for Review filed by Aulalel in WC Docket Ne. 06-134 on
November 6, 2006, 1S DENIED.

15. IT IS FURTHER ORDERED thar, pursuant 1o section 252 of the Cammunicslions Act of
1934, as amended, 47 U.5.C. § 252, and seciions 1.115 and 51.EQ1{b) of the Commission’s rules, 47
C.F.R. §§ 1.115, 51.801{(b), the Application for Review filed by Aulote] in WC Docket No. 07-240 on
February 19, 2008, IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION

M\L{m% :B&\ . wcg—#

Marlens H. Dorich
Secrelary

{...comrimued fom previous page)
Commission's action — whether alleging substantive or procedural flaws — are properly addressed o a federat diatrier
courl pursuani to section 252(a)(8) ol the Act.’"). We note thal (he Nevada Commissicn administralively rejecred the
complaim withowt prejudice. Althouph Autrtel dispulas thet its Aling was deficient, the record does nol reflect that
Aulriel made any attempr Lo remedy the procedural deficiencies of its [iling ar seek review of the Legal Case
Manager’s decision. See Nevada Autotel Preemption Grder, 23 FCC Red al 5, para. 1. We recognize that Aulotel
_may be required 1o exhaust Nevada Commission procedures before its case is ope for review in federsl court. This,
however, does pot after our conclusion thal the Nevada Commission’s adminisiralive rejection on procedural
grounds was anl a [ilure Lo acx for the purposes of sectian 252(2)(5), and therefore we do not preempl (be regulatory
aulbority of (he Nevada Commisiion in this case,

A Global NdPs v. FOC, 291 F.3d a1 B39,



