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Petilion of Anlole] Pur.iuBm to Section 25;:(e)(5) )
of the COIIUDnni""tiollO Act for Preemption of !.he )
Jurisdiclion of lbe Public U1ililies Commiasion of )
Nevada Regoniing Enfon:emml of )
Inlereonn«tion Agreement w;lh Embarq )
(furmerly Cenlra! Telepbone ofNevoda d/b/a )
SprinlofNevada) )

ORDER ON Rl:VlEW

Adopled: September 16, UIIO

By lhi: Conuniiiaion:

I. INTRODUCTION

WC Docket No, 07-240

~eqaed: Seph9nbcr)7,1010

1, Thio Order addresses lwo "PphCBliQllB for review liJed by AUlolel, Inc.. and itli affilm
Westem Radio Services Compnny, Inc. (ooUo:Ii-.:ly. "AulIJwl").\ p=uanlllJ secti"n l. J J5 ofour ruleB.'
In il. lwo apphcatiOJl/;, Anlutel requests review of !he W ireline C"mpetili"n Bureau's (Bureau] tw"
orders dcllying AUTotel'. petiliollll ~eelting to preempt tbr jurisdiclion ofsix sepllrnle otale commi!l'liOn5
Over the arbilmlion of five dispules between AnllJlel aod Q'oiell COlporali"n (Q'oiest),' and one dispule
between AUlOwl and Emb""ll' under ...etion 252(e)(5) nflbe Comrnuni<:alions ht "f 1934, EllI amended
(Act)' In lhe Fiw-SJau AUlolel Preemplion Order aod IheNevada Aulolel Preemplion Order, !.he
Bureau f"und thai each "r lhe.i:>: lIlale coulmiasiou8 carried ont ilii re8pl:'lI&ibililies I" ael onder section

j AUlOb<l, Irv; &nd w.,.1.Om Radio Services ColllplU'y, I Al'I'lication for Review, WC Dockel No. 06_1 34 (filed
Nov. 6, 100M (Ano.el Five-SIBle ApplicatJon fur Revi ); AlJIoIeI Applioation fur Review, WC Dork.ol No, 07-240
(fil«l Fob. 19, 2008) tA.u,ol.1 Nevada AppJical.ion for Review). Qw..l filed on opposition 10 lbc AUlOb<l Fio<-SUIe
Application fOf R.vi.....; DO r&pli.. W<:re filed. TM Nevada Commi..i<m..,<1 Embarq filed opposiu_ 10 liIe
Anllltel Nevudo ApplicauOfl 1m- Reoiew; lJ> "",lie, we", filed.

, 47 C.FR § ].J] 5(a) ("Any pe,Ol>II IIIlpt~ved by nny ""tiOfllaken pwBllDn' It, 6Begaoed aml""i<)' may file an
IpplicauO'l requesling review o(lho' ""rion by lbc COrIlOli..ion, "),

, See P~JilionofAulolel Pursuant '0 S~liDn 2j2(e)(5) oflJoe Co","'unica'ions ACI of /1'34. as .'",.nded, for
Prc.mpliM oflhJurisdiction of'he Arizona Corpo""ian Co",,,,ission, Ike Colorado PHblic Uri/iii.... Commwion,
Ih.' Nl'VII MniM Public Regula'ions Co",missiDn, Ih Oregon Public Umity Commissirm. and Ik. Vlah Public
So",ice Com",/ssion Regarding Arbilralio,," ofInlercoN>!Clio" Agreemenls wi!h Qwe<t Corporalion, we Dock.cl
No. 06-1J4, Memonmdwo Opinwnand Order, 21 FCC Red 1130t {WeB 20(16} (Five-SUJWAuk>lel P",."'plfon
Order), In that procee<!ing, AalDre! SOIIgbl p=l1lption of!be jurisdiclion of!be Ari20na Corporation COIIUIIis,;on
(ArizonII Conuni""ion). !hi> Color:odo Public Utilities Commission (Colo""",,, Co[Ull>i.;.;oo), !be New Mexico Pul>&
Regulalioa CollllIiis>ir>JI IN..... Mexico Conuni..iQn), tb<: Oregon Public Uhlily ColDlllission (Oregon C01IU1li1<ion),
nnd the Utah Public Savic. Commissioo (Ulah C.oll1lJlis,ion).

• Soc Pe<ition ofJlutolel PursuanllO Secli"" 2"2Ie)(5) ofIhe Com",unicotio,," Ac'for Pne",pwm ofth~ Jurlsdiclion
ofIh. Public Ulililles Commission ofN"'lJda k.,arding Enforcement ofInlerconnection Agrtem",,' "-'ilh Embarq
(fOrmerly ,..,,,,,1 Tdepho"" ofNevada dIbIa Sprint ofNevadIJ), WC Dockel No. 07-240, MemonIldum Opinion
and Order, 13 FCC Rcd I (WCB 2008) (Nevada AWWlel Preemp'ion OMer). In that proceedia~.AulDlel sough!
preemption I'>f thto jurisdictioD "fthe Pbblic Utilities Commi..ion of N~v.da (Nevada Commi..i<m). Embnfq noW

does buUfte.. as CenturyLink. Su JlpplicatiD.... FiledfOr IA. TraMj., o{Control ofEmbarq Corporalion 10

CenNI")'Tel, Inc., wc Do<k.l No 08-2J8, Memorondwn Opinion ud Or<kr, 14 FCC Red 8141 (2009); Applicoli"",
ofQwes! C=unicatioD' Iplcrn&<ioaaJ Inc" Trnnsferor, and CenturyTd, 10<. dlbJa CenlUlyLink, Trnnsferee, fof
Consent 10 Transfer Control, we Dool<et N", 10-110, Ed!. 3 0.1 (filed May 10, 2010).

'41 U,S,C, ~ 2H(e)(S),
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252 by dismissing the AntlJlelubilrlnion petition before thaI wmmission OIL procedural groun<b.'
AulOlel'. two applicalioll.l for review argue that the Bureau'9 two orders conflict with the Art and
Commission precedent.' Beo:aru;e Anlatel does Dot peJ3Ul1de \lS of any «Inflict, we affirm the Five-Slale
Aw/<llel Preemplion Order 000 the Nnada Au/ole! Pri1tJmpliofj Order, and deny AUlolel's two
applications for review.

II. BI\CKGROVND

2. S'9WtIJry ProYWo... tDId 'he C......iuM.. 's Rrtll!S. PUnWJ1l1 to section 252 of Ihe A<;L wh<:n
a reque.lins Id..::mnmunicalioui carner 8IId an incumbentlot:lll neh;tnge camer [)8Jl[\{)! reach a
voluntary EIIT:mgelllClll (til" inlen:o"""cti"n, either party may pctjl(oll the relevant slale conLllli ••ion to

"lbitrate the di.<.pnte.' Wh"" ~ltIitlll1i.nga dispute over a new inlflCOnneclion agreement, the .lale

commis.oion mll51 "resolve each i.suc set forth in the petition and the resp0ll.le" and mll51 "conclude the
I"CSQlulion ofany =olved ;ssue. not lster than 9 monthll n~r the dale 011 which !.he laca! exchange
carrier received lhe requeSt [fcor inlercolllle~1ion].'''' Once a stale eatnmission h;u approved an
inter<:mmeclion agrremenl- " ..helher arrived ellhrollgb ~goliation,nledialion. oor arbimuion - ils dllliea
do n"l n=sorily end. In.lead. the partiea 10 an appro""",, i.lllereCJl\lle~1ioo agre=l may file eomplainls
with the slate eommission for adjudicalion ofdjsplll!:s n::gOltding enforcement or inleJPretlllioo of the
inlen:onnection lI~",enl.to

J. A party UIlJatiBfied with a slate commission's aetiClll:i - oor llo;;k thereof-regarding a new or
exiBting in1crcOllllection agt1"elllClll ha3 one of two pilths 10 ;;eel,:. =nne. If the state commiMion ~makrs

a determination" on an ;&'''IIe, the ~aggrieved"pany may seek review of WI determination in l'edcr.l
distric1 cOlin." In conlmst, if the .tIlle cotumi..ion "[ails to lIet to C4l1)' onl ils responsibility ander
[3ectwn 232J,.. L> any party may pe1it;on the Commis8;on to preen\pt the BUlle commi..ion'~ jutilldictlon."
In doing 100. the party seeki.ng preemption besrI the burden of"prnv[ing] thaL the ;;tele has tailed to act to
carr)' onl jli responsibililie. under -IC'Ction 252 oIthe Ad"l4 HeQlwe n .late commi..ion cannot both acl

• f'iw-Slate AutOlel P"'""'P11O" Onl"" 21 FCC Red al I 002. p...... I (cirinll47 US,C. ~ 1~2); Nevada AUlOteI
Puemptu;m Onler, 23 FCC Red .'4, panl. 9.

, See Autorel Five-Slate Applicalian for R&:view a, I; AnUl'ol Nevada ApplieatWn for Revie'" al I.

' 4, U.S.C, § 2~I{b)(Jl.

'47 US.C. ~ 252(b)(4)(C}.

" See Slarpo"..-r CommuniC<1tl(ms, UC Peli,io~fD' PnmtptiDn ofJurisdkMn ofthe Virginia Stair COlpo,,,,i,,n
Commission Purs"""' to Sec/Ion 252(e)(5) oflhe Tel"""mm~nic1l'lo",Ael Df1996, CC Docket No, OO-S2,
Memonmd\Ull Opinion IlIld Older, IS FCC Red 11277, 112,9_80. po",. 6 (2000) (Stalpowe, Order) (eiLing
SOulh....,sl~... Beli Tel. Co. v. P"blie U,il. CDmm 'n ofTe:<., 208 F,3d 47S, 479-S0 (Sth Cit. 2000). and Rlinois Bell
Tel. Co . •'. WorMCam Teeks.. l~., 179 F.ld 566, 574 (7th Cit. 1999». On< "ception 1<> the genernl rule is where
the "parties [are] bound by disrute re<olutio.o clauses in theit intercDllIlttMO agreement to 'eek ,..,lief in a particular
wltion, SlId, !herefo,"" !he stel-o c"""","-,<iII.o would have no responsibility l1IIder s<elion IH to im"'l"""l and enfuree
an ai'ling agreemen!." Slarpqwtf!r Onle" 15 FCC Red at 11280, para 6 0.14.

lJ 4, lHe ~ ZH(e)(6).

li 47US.C. i IH(e)(~)

"s"" 47 U.S,c. ~ Z52(e)('); 47 C.F.R ~ ~i.803(.).

t4 S"" 47 C.F.R. ~ Sl.80~{bk see aiso ImplemeJllaMn Dflhe lbcal Co"'~lilion f'rovislolU in Ihe
Tel"""mm"nicoliol'iS Ael of 1~96; Inle.-ronneelion Berween lbcal &dranKe CaTTlers and Commercial Mo/>iie Rad;D
Se,.,iceJ: Provide'" CC Docket Nos. 96"'~, 95·1 S', F1nl Repon and 0nkJ. 1l FCC Red 1'499, 1612S, J>l""'. lI8'
(1996) (Lo",,1 Competillon OnitJr) (...b.....u...,' b,!Ilory omirted).
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and "fail 10 aCI," ""el,on 2~2(e)'s remedies lire mutu_lIy ncllliive," and the Commission will nol~ew
the validily of a stale commission'. delemUnaiion ofan lllue p"""",le<J 10 Itwt state commi••ion.'6

4. Facmo.I ",.d l'roccd",raJ Histof)'. In 2004 and 2005, Aulole! filed petiliom; with lhe stale
eommill8iom; in Ariwua, Colonldo, New Me-.ico, Oregon, and Ulah for orl>iknlliOll of inlerconnection
du;putes with Qw'esl In 2006, Autotel i1UhD1il~ a complaint seekin~ arbjlTluiDu ofa dispute with·
Embar'l to lbe Nevada Crnmni..ioD. EllCh Df IhCl!e "'-ale COIIlIIlissiDO' di5mi.w:d Auwtel '. petitioo 00

procedural j!;rDunds." On July 10, 2006, >rid (l"WDtt IS, 2007, AnlOtel pctitiDOed lhi. C'()Dlrni~iollto
pr""""pI the jUlisdiclion ofeach oflbese six stale conutli.siom. ,. In ill pelilions, Autole-l argued th2Il
preempting each Dr the state cDDUlli<sions was approprial.e b""",uoe each had "fsil[eel] ID ael 10 corry out
ils respollsibilily" eith.,. by di~i.sin~AUlOtel's complainl DO proc-edural groUD<k, hy failing ID re"",he
the substarJlive WlIeli raised in the compisinlll, Or by failing 10 schoou Ie proceedings in order 10 complel"
i~ duties."

5. In the FiveSlata Auroral Preemptio" Ordu sod the Nevado All/mel Preemption Order, the
Borean ntiecled Autoters arguments. Relying 011 Commission and federal judicial p~enl, the Bureau
held thate&ch of the six state commissions _cle<! to~ out its responsibility uoder &~ion 252 by
dismissing the petition before it onprocedW1l1 gIOUl'.(\s_o The Bureau also rejected Autotel'~ argumenl
that the MCl Preel/lpnon Order supported Autotel 's pelil;o05, reasonillg ,hal th2Il order merely clarified
thai a ~tale cDllUlliMion cannot be expected 10 act on is'llelllhal WCR' oever "clearly and specifically
presenled" to il IlJld lbal O!. pelilioue:r DlUllllbide hy the state commi..ion·5 procedural rules for
arbilrolion."

" I>f't GI.w1 NAPs, Jnc. v. FCC, 291 F.3d 832, 836-37 (D.c. Cir, 2002) ("Both the pI"", louguag<: and structure of
I,"""i<>n 252(~)J suggest !ba!~ remedies ilau~. or. diolincl and murually ",,~lusiv•. Ifa ""Ie C<>mIlIission
foils 10 oel, p:rttmptioo i•• viabl. option; however, if the ,\ale ag...cy takes final acticn dl8poMng of the jl/:nding
claim, lh.11 acti<>n CIIn b. UPdooe only by dirccljudiciol review iIl!llt appropriate fo""".") (affirming Globul NAPs,
Jnc, Peri/ion for ~e"'l'rionofJurisdiction ofthe Monochu<etl.I IMpartme"t ofTele<'ommlmico.tion.< and f;nerv
Pwsuant roSection 251(e)(5) o[the Te/ecommunicatio... Acto[1996, IT Docket No. 99-354, Memorandum
Opinion and Order, 15 FCC Red 4943 (CCB 2000»); if 47 U.S.C. § 252(e)(6) ("[TJbe proceeding by the
Cottlmission .. , aDd any judicial review or Ill. Commission's .e!iallS sball be Iht exclusive remedies for a S..t.
eottlmi..ioo's fililure 10 act.").

" 1>,.", e.g., Petitio" for COm","'ion Auumptic" ofJur~di.rio"q{Low T,d. Designs, Jnc. " Pelltlc"for Arbllrotio"
wirA A"',riteck l/Ilnois Deft>,.. rM Illinois CDm",e"", Commission.- Petit'on10r Commission As,u"'l'rion of
Jurisdiction oflaw Tech [ksigllS, In•. '" Petition/or ArNtrotion w,rk Bel/South Before the GrorgUl Public Service
Com"'....;o.., Petition for Comm ....ion Assumptio" ofJurisdiction ofLaw Tech Designs, Inc, 's Pelitlonfor
Arbltrotio.. with GTE Sou,h Before rhe Publi. Service Co"'''';",-i,," o[South Carolina, CC Docktl No<. 97_163,
97-1114, 97-t65,Me~~1UOpinlonand Order, 13 FCC R.<d InS, 1774, p""'- 36 (1997) (Low Tech Design.
Ottier) ("[W]e do nol ..,. a \luis under our rules for examining !lit Iltldeflyiog reasonillll of lhese ,late commissions'
decisions."), r~", de"l~d, 14 FCC Red 7024 (1999).

"S." Fi.".-Stote Autolel Prfftrrpr;on Orthr, 21 FCC Rg;j alllJll4--07. parIlI. 6_7.~. II, 13; Nn-adn AU/otel
P.......ption Order, 23 FCC Red., 3-4, para. 7.

" S"" Fi",,·SrGte Autotel P,..emption Ottier,1I FCC Red al 1J307, para. 14; Nnvda Autor.1 Preemption Ordu, 23
FCC Rcl 01 I, paru. l.

" S"" Aub>1d Fi~.,.SUIe Applieaticn for Review at 3; AmotelN.~.da Apph,:alicn for Review al ~.

" I>f't Flve-Srot~ Autotel f'nemplioa Ottier. 21 FCC Red al 11307-(l~, p..... IS- t6; N_dn AutotelPr~t;O"
Ottier, 23 FCC Red al 4-5, par.1O. 9-10.

21 See Five-State Autolel Pne",prion Onl"" 21 FCC Red al 11308-09, J>'l". \7; Nevada Aurotel Preemption Order,
23 FCC Redal 5-6, para. 11.

,
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6. On NOVl;l1lbor 6, 20(16, and February 19, 2008, Autulel filed appllCillions for review seeking
review of the Bureau's decisions in the Five-State A~totell7eemplianOrder and th~ NelitJdQ Aillalel
Pre~mplianOrder, rwpeC'livdy. In its applic81ioM for review, Antolel argues thaI the BureIIll failed to
foUow the slatulc or n:levanl precedent, and reiterates the same brief arguments it m.de i.I:l the underlying
proeredings." Specifically, Autolellll"g\le.i that section 252(b)(4} of the Act requires a state eommi.l.:iioo
10 resolve thl' substanel' of '-'lIch issue J'fl''''''ted to it for arbitration, that section 252(b){4) requires a <lAte
commissioo to ".cbednle proceedings in order to complete [its] duties," IlIId that the Commission
committed itseIflo this interpretation oithe ACI in tho<!>fCI ~",plion Order."

Ill. DISCUSSION

7. Anto!el ba.'i not persU8ded 113 that the Fiw-Slale A'<folel1'P'eemplion Order or the N~da
A"rQreIPrrJe"'plion Order was "in cOllfli~1 with [any] stalnlc, regulation, ease precedenl., or eSiabliabed
Conunillionpolicy.',1ol Upon review or the twa oro= and the re.:ord, we agree with !he BUreaD that
p:ocedUlllI diSDlisSJi of Antotel 's request. fur r.rbilmtion by Ihe relevant stale eoll1lllisSoions fulfilled the
commissions' =pooSoibiJity to acl under section 252(e)(5)." "The Bwe.u's deClSWILII are squarely
supported hy rele.'ant Commission andjudicio.l preco:dl:nl." and Amotel doei nol idemil'y anything ill
section 252(b)(4) thaL would lead n8 10 a dilferent concln.<ion on the facls of these ca5C:ll. Thus, !he
R~au prop«rJy denied Autolel's reqneslS for preell\plion of !hi: jurisdiction of these !illite commissions
becaW<: Aut<llcl did nul meet ia bum.:n to show ths! \he s!Rte commi~~io", "failed to act" wilhin the
mermin~ ot" .ection 252(1')(5) of the A"l. As e~plai""d ill del.ail belo.... , we afflfDl the Bureau's 'Wo
orders.

8, Our rules provjM, in relevant pari. Lhal -~ state commission faill to Il101 ,fthe slUte
eommiwon fails 10 re9pOod, within a reasonable time, to ... a request forurbilrlllion ... or mils to
oomple!e an arlJi!rllLi"" within \be time limits esl8blished in ~e..1ion 252(b)( 4)(C) of the A<:1 ""-' As thi~
Commi.l.s.ion has =ognized, "a stl1le CQlIIlllission carrie[s] ont 'it! n:spoll&ibilily [under section 2Hr
when iL re~oivu the ments of a secli<>o H2 proceeding or dj~",i.$8esYIli:h a proceeding On jurisdiclwnal
or procedural grm;1lds. ,~. To he cleB/", '11 WIle commission does nOl 'fail 10 QCt' whan it dismi"""" or
denies an arbi_ioo petition On tbe ground thuL it ill proarluraUy defedi.",.'~· Moreover, seetion
252(e)(5) or Ibe Act '\loeo nul _power the CllDlIIlission to look behind a SlatC agtw:y's dismiisal ofa
canier'. claim to evah.l8le the anb.tanti.", validity of thaI dismissal."'· AI; the Uuited Slata Court of
Appeals fur the DiMct c>fColumbia Circuit has affirmed "[ill doe. u<fl matter wbether the Slate agency's
position ii correct on the merits. Rather, . " what maLters is that \the Illete commission) did nul (,glto ""L,

"s•• generally ""1<>leI fi_~Slirle App~oation for Re.iew; Aulolel Nevada App~eation fiJr Re\'iew.

" &e Autotel Fi_e-SLO.. Applicotion fo, Rt~w al 2-J; Aul.c1eL Nevada Application for Re,,;ew lit 5.

" 47 C.F ,R. ~ \.1l~(a)(2)(i).

" S"" F(...·Stat~AWOlel Pre<!",prto~ Ortkr, 2\ fCC Red a' 11307-08, pan. 15, N''IIOda AU/atel J>re<.",pllon Order,
23 FCC Rcl", 4, panL 9;.eo aim 47 C.F.R. § ~ 1.80\(h)

"Seo """m DO.2(}.21.

" 47 C.F.R. § 'i1.80 J(b)

" StarpowrJr Or!k" \~ FCC Rod 31 t J28(}.81, pam., 8 (C1I1pbao~. added).

" La.... Tech lk,'rigru Order, t3 fCC Rcilllt L773_74, paJa. J3; srt' ,,1'"0 Global NAP. SowA, Inc. Petitlo~ for
Pree"'plvm olJwri.r<llctlon oj'rhe Vj~-'''Q Slal~ Corporation Co"''''''.;on Regarding Intercvnnection Dup"'< ..itA
Bell Atlansi/;· ";'X/nia, Inc., CC Doc:I:r, No. 99-198, MelDOI1Uld1&l11 Opini"" ""~ Ordo:r, 1S FCC Red 233 t8, 2JJ26,
23327, paras. 1&, 19 (CCB 1999) (Globol NAPS ~'i'8i"j" Order) .

.. Global NAl's~. FCC, 291 F.3d at ~)).

,
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so llJe ..• Com.m.i~!iooha~ no buia upon which l'J ~mpt the regulalory authority ofLhe State a~ency.""

When a slale COIllIIliB.li<m has aeled 00 a timely ba~i~ to ",;;olve lID inlerocrnneclion di"l'nte. llCClion
252(e)(6) provide. :;oldy for li:dern] di5lriel COurl review of llJe 51ate aclion; seclion 252(e)(~)provides no
alternalive forum forappeaJ 10 the Commission" Ibis prmdenl re.olves all ofAulotel'll al'gUments.

9. Fir5l, in ils app~calions for review. Anlote! argues !hal the Bureau failed 10 follow releVI:III
precedent in I.Iu;, MCI Preemption Order." AntoteJ contenda that the AlGI Preemption Order held "that a
5Iate agency can faJilo act under sectioo 252(e)(5) even if illtall issued an arbitration order, if that order ia
a general dismi~sal Wat does not reaolve all issues 'clearly and specifically' presenled to it.''''' In support
of it. argument. AUlotel also quotes Global NAPs v. FCC for the proposilion thai '"[I)he FCC's
interpretation thus sugge5ls thill ooly if the 5Iale commi&8ion either does not respond to a reljllest, or
r~fwes 10 re.o1>... apanicu!ar """Ier raised in a req,,'m, does preemption become a viable oplion...J' We
do nol flOd !hallhe MCI Preemption Order support. Aulolel's contentions.

I D. In the MCI E7umption Order, Ihe Commission determined that a Slale commission may nol
be found to have "fJilw to act" within the =-aning ofseclion 252(e)(5) in CIlIICS inV(llving arbilrlllion
proceedings "iflhe ,.sue or iswes that are the subject of the preelnption petilion were n.:1'er clearly and
6PCCifically presented to I.Iu;, state commis.ion in accordunce ..,III any procedUTes .etfonh by tile .ta/ll
cOl'lll'lliss;on."" A. lbe Commi&ion bas also held, "a slale commission does nol 'fail to act' ",beD il
diomi= or denicB an arbilralion pelidoo on I.Iu;, ground llJal it i. procedurally defective.'''' 'Thc .-erord
before uallento"'lm~ lhat eacb of I.Iu;, ....Ie commios.ions responded 10 Autotel'. requesl not by jlsuint~

"general di."'i.....l.. thai refused 10 ~t on a prop...ly filed request, as Aulolel auggeats, bot by rejecting it
on procedu/;ll grounds.'! The aix Slate commissiOllll acted by dismissing the requests after either finding
tbal Anlotel had not identified open issues for arbill'alioo or finding that Autotel bad fsilod to follow stII.te
procedUmi.'" Conlnuy 10 AlltQlel's contention, Ibe Mel Preemp/ion Order supports the Bureau's
d""i.ian in lbese CDSes. Jhe Commission in I.Iu;, Mel Preemption O,dflr did not "sc Uluc;b IlJI suggest !hal
a slale agency's [procedura.l] dismi•...J ofWl issue on I.Iu;, menta COlt.ililules a failure 10 &Ct. Quite 1he

" IJ. aI8lJ-34.

u 47U.S,C. § 152(eX6); ... oJso Global NAPs v. PCC,191 F.3d sI836-37;Low T",h D.o.ig",Order, 11 FeC Red
01 1775, para. 31; PehJion oFSllprv Telecn"'R1unianio1l.f & InFormalion System!!. Inc,. """,,,,,m '" Se>;,ion ~52(0)(5)
of ,lte Co","'un;cations Act jiJr J+i"C"'pIW. oFlhe J"rlsd;cMn oflhe Florida Publ;c Servk:e Com",",sion, we
Docket Nc. 02-238, MeQ\Omndu", Of>iniM ODd Ordel, 11 FCC Red 228B4. nS<lI, para J3 (WCB Z002) (St.pro
Florido P,eemplion Order) ("[AJIlY grounds lQr ..,.,king review of the Florida COlIllhission's action - wbathe.
allegin~ !DIb"ant(ve or procedIlral flaws - are projlerll' 1ddressed ro a federal di'lI'k, court putSUSDt to section
252(e)(6) of the Arlo'''.

" S"e AUlOrel Fi""·Slale Aw~calion for Revie'" IJ\ 3; Aut<llel Nendo Applialuon lor Re....,.. IJ\ :5-6.

," An",,,,1 NIMIda Appbcalioll {or Revi al :5·6; su AuroteJ five·S",,,, Applitauon fur Revie", al ~.

" Aurolel five-S...", Applioauon fur Rr<i a1 3 (quoting G/of>ol NAPs ., FCC, 29 t F.3d ar S37); AUIOIeI Nevada
Applic:auOll for Revi<lw 01 :5-0 (""""') lempha<io added by Auwel).

" Felilion f)/Met/a, Pree",prion PI./'YOoont /f) Seelion ]J](e)(5) '!I'lhe Telero"'rtr~ni<rJ'ionsAel qf /996, CC~r
No. 97-IM, Mem<>tUdUIII Opinioo IIlId Order, 11 fCC Rod 1.1594, 1'1611, paoa. 27 (19g1) (MCI ~e",pr;on Onier)
(emphasis odded).

"[.0-.., Tee;' Dcsigl'l.' Orde', n fCC Red all1-73-74. J"nL 33; seo alro Global NAPs Vir;g;n;a OrtUr. 11 FCC Red ot
.3n6, 21311, Pillil[l. 16, 19.

.. S... F".,_Slore AUlOrcl "''''''''plion Oni.,. 21 FCC Red al IIl08--fl9. paoa. 17; NeWlJa Autolel Preemp'ion Order,
lJ FCC Rcdo( '1-6, puo. It.

" See n...,-State A'da'.'! Preemplion Onier, 21 FCC Red al 11308-09, paT1l. 11; N,'<-ad. A~lOlei P'eempoon Onier,
23 FCC R.:d al 4.6, p.".., 10-11,

,
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opposite ....' Indeed, tbe MCIP,-u~ionOrder ~ffunll' lba\ pmie. mmrt comply wilh "IIOY proreo;ki=
.et forth by the ~Lale commi••jan'~ ThIl3, we coodude thai tht Bureau'. on/en; were fully caosisl",,1
",jth the MCl PreemptPrm Ordu, and <Jl.her Commissioo and judicis\ procedeol aolhi. poiol.

II, Second, in Ihe AUlolel Nev!lda Applicalion fur Review, AUJotel ugue. tbat tbe BIlrelIII errod
by balling ilg deci&ion solely on the Nev~da Cammissiou'. "canduoory ,-"j""'iOll" ofAUlalel's petilion on
"vague grollIu:b:'" Aulotel furtluer argue. Iblllhe BurellO mOllld have addressed llue Nevada
Commi.aino'. anerlioo that ils prior on/.,. had resolved the issues AuloleJ was rail;ing before lhe .lale
cOlnmi.sion." All di""u••ed above, !lectipp 252(t)(5) "does nOt empower the COmmia&iOD 10 look. behind
a ,lale agency',< dilmissal ofa carrier's claim to evalU21te the mb>t:lllti ve validity ofLbaI diSllliasaL- "It
doa; nOl DllItier whethl:r the slele ag""c)", pooilion i. corret'l on tbe merits. Ralher"" what mao"", i.
tbat (Ihe sLale commission] did 001 liti! to OCl, SO the, "Commission has no ba>3i1; npon ",hich 10 preempt
the regulalory authorily of the .tate agency,"" Therefore, A.!IOIe!'. as.secLiOllS lhat it complied with llue
procedurul rulCl! are Dol relevOlJllO ow- preemption "-IDIlysi.... In the order we review here, the Burean
prop.,.ly conclnded, based on the record before iI, lhal the Nev"d" Commi.sion acted by adrninillualively
rej..".i,,@ lhe Anlote1 petilion "" procoolll8l gnJuuds. The Commission's ",atutory 3ulharity OVer this
m.:>rter SI"!" Ihere,

12, Tbird, AutQtel (lIgue. thai ho.:au.e ofthe Nevada Commission'. ~dmini.!rativerejmion of
tlue Autotel camplainl, "[llhe only remedy avail~blefor Autotd now i. preemption by lhe FCC.'''' Thl:
record demonslmlelJ lhal in ~sponse to the conlplainl filed by AlJlotd, tlt~ Nevada Commi••ion, lhrougb
il. Legal Case Manager, administratively rejecled the CQmplllin! ...ilhQUI pr<!jJJt1ice because it did olJl meet
the minimum requirements to be accepted for filing onder the Nevada Commi~.ion'.rules and
",gulatioJl'l~ When ''the .... te agenrl. actunll}' 'makes a determinalion' under [&ection] 2'2 _ there is no
statulory btiis for FCC preemption.' Based on lhe record, the Bureau properly found thallhe Nevada
Commia~inu'.administrative rejection of Autotel's complainl on procedural grounds, ,.,ilhout addressing
the possible meriU ofAUlole!'. iI;.ues, was a "determinatioo" by the Nevada Commi..ion andcannol be
deemed a "failnn: to act" under section 252 of the Act.'" Wben, •• in thi. C"-lle, n slate commi....on has
acled = a timely ba>3i9 \0 relIOl~e an interconnection di.pute. 1lX'lion 252(e)(6) provide. a remedy iu lhe
fonn offedetlll caurl re>;ew; .ertian 252(e)(5) provide. no alternative fonun for appeal,S!

.. Globol NAPs v, FCC, 191 F,3d al839,

., MCI Prr"",plio~ordu, II FCC R.:d a, 1j611, pon. n
" Amoro,1 Nov.do Il.pplicalioo for Revie", al ~.

"s.., jd.

.. Global NAPs v, FCC, 291 F3dat ~33.

"ld,atSJJ-34,

.. Su Au",,",1 Nevado Applicarl<'ll "', Review at 5-6; see .IJo Autotel Five-SllIte Application 'll< ~view at 3 tL2,

" ADtoI.el Nevado Application (o, Revie", at 6,

.. $,., N"",do Awolel p,."'",plion Order, 23 FCC R£-d al ~-'!i, pan, 11,

., Global NAPs v. FCC, !91 F,3d al 836,

'" We Mte thai <J..uo, N<"'-'.... Commi,sioac""""'lerize' lheugal Ca.,e Mall3@er', :u1mjni<lr8liverejectioaof
Amotel'. complaint IS. "di<mksoJ," SeeNevad8 Commi,sion Commeol<, we DucUt No. 07_l4(), Ill- 2 (filed Feb.
28, 2008); Nevada CoIJlJll;.,lDll CtJmmcoau, WC Docket No, 07-240, 01 ~ (filed Nov. 2, 2007); __ .Iso id. a' 3
(,tating thallhe usa! Case Manager5= • let\r-J "adntioi'lr.Itively ",j.cuOIl ille filing"),

"S.,. Glebal NAP. v, FCC, 291 F,3d a! 836-3I;Lolil Tech I).,Sig1U Ord." 13 FCC R<,d ar 171~, 1'3'"-, 37; Supra
Florida Pree,"pli(l~ Order, 17 FCC Red al 2289 J, ll6f'I, 13 nA]ny gr<><lDd. for .eeidJlg ",vjr-w of lhe Florida

(,=tinued....),
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13. Becauae the stale commissions llCled here, \he Bureau'. "deten:ninalion[s] thlrt il lacked the
authority under [section] 252(e){5) 10 .econd guess lhe validity of the stale agenc[ies'] deciBion[.] under
lhe gui.., ofpreemption [were) neither conlraIy 10 the slatute nor to the Commisiion'. past pIllCli"",.'.u
For lheBe reasons, we agree wi\h theBureau lhal Aulole! has nol met its burden ofdemon3lmling thallhe
slale cammissioll'l "failed 10 ael" within the meaning of seclion 252(e)(5). Therefore, we amrm lhe
Bureau'. two orderB, and we deny AutDle!'8 applications for review.

IV. ORDERING CLAUSES

J4, AClOUrdingly. IT IS ORDERED \hat, punuant 10 seclion 252 ofthe CommunicatioM Act of
1934, as amended, 47 U.S.c. § 252, IlJld sectioM 1.115 and 51.801(b) of the Cwnmi.sion'8 rules, 47
C.F.R. §§ 1.115, 51.801(b), lhe Application for Review filed by AUlolei in WC Docl<el No. 06-134 on
November 6, 2006, IS DENIED.

15. IT IS RJRTHER ORDERED that, pursuant to seclion 252 of the CammuniCOliOllB Act of
1934, IllI amended, 47 U.S.c. § 252, and sections U 15 and 5I.g01(b) oftheCommiBsion'B rules, 47
C.F.R. §§ 1.115, SL801(b), lhe Application for Review filed by Aulote! in WC Docket No. 07-240 on
February 19, 2008, IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortcb
Secretary

(,.,conTinued from previous page)
Commi..iOll's ""lion - \OtIeIher Bilegiog aob.l.aolive or procedural Oaw. _ are properly addressed 10 a federal <!iatricl
C<IIIrt punuanl to _lion 252(a)(6) orthe Acl.'1- We ""Ie thai !he N.....ada Commiwon administratively rejecled the
complaint wjlb(Jo\ prejudice. A1lhooghAu~l dispullls thai illi filin~ w.. defident, !he record does DOL n:f\eGl that
AulOlel made anyalll:mpl 10 remedy the proceduml deficiencies of illi ftling ar soot re,jew oflbe Legal CMe
MOIllIger's de.:ision, See Newl<kJ AUlolel1'Tee",ptWn Order, 23 FCC Red al 5, para. 10. We recognize thai AulO1el
may he required 10 exhall'll Nevada Commi...ion procedures before illi case i, ripe fur review in fudenll coun. This,
ho",e""r, does Dol alif,r our conclUlliOll thal!he Ne"'Bda Commission', .drnini.lIIlI.i'e rejecrion on pI'<lCe<lun1
grourul. was nol a failllJe 10 ae, for !he pwpOSOl of""eli"" 252(e)(5), ""d lherefure _ do DOL preempllbe regulalOry
auihority of !he Ne,ada Commi..ion in this e.....

"Global NAPsv. FCC, 291 F.3d.aI839.
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