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OPPOSITION TO MOTION TO MODIFY PROTECTIVE ORDER
Cox Communications, Ing. (*Cox”) objects 1o Qwest’s efforts to continue using

competitively sensitive contidential information that Cox disclosed for Lhe purpose of aiding the



FCC in its evaluation of Qwest's 2007 4-MSA Petition and Verizon’s 2006 §-MSA Petition.'
Both Qwest and Verizon now have voluntarily withdrawn those forbearance requests, and there
is no legiliinate reason for west 1o gain or maintain access to Cox’s confidential information
from eithet of those proceedings.> Cox’s coufidential information remains competilively
sensilive, and Qwest’s molion fails 10 identjfy a single piece of confidential information
suburitted by Cox in those lerminaled proceedings that is necessary 1o the Tenth Circuit’s
consideration of Qwest’s appeal of the Commission’s recenl Phoenix Forbeorance Order.”
Under these circumstances, no basis exists for the relief Qwest seeks and the Commission should
deny its motion to the exient that il would permit signatories to the protective orders in WC

Dockels Wo. 06-172 and 07-97 lo conlinue uging Cox’s confidential information.

! Penilione of Qwest Corporation for Forbearance Pursuant to 47 USC §160(c) in the

Dewver, Colorado, Minneapolis-SL. Poul, Minnesota, Phoanix, Arizona, nod Seatde, Washinglon
Metropolitan Statistical Arca. WC Docket No. 07-97 (filed Apr. 27, 2007) (collectively, the “3-
MBSA Petition™); Pelilions of the Verizon Telephone Companies for Forbearance Pursuant to 47
U.5.C. § 160(c) in the Boston. Massachusetts, New York, New York, Pliledel plia,
Pennsylvania, Pittsburgh, Pennsylvania, Providence, Rhode Yslnnd, end Virgima Beach, Virginia
Metropolitan Statistical Areas, WC Dockel No. 06-172 (Aled Sept. 6, 2006} (collectively, the “6-
MSA Pelition™). Cox obiects 10 continued use of any and all of i1s confidential infonnstion in
these dockets regardless of whether it was oniginally denomineted es "'confidential™ or “highly
coufidential.”

2 As Cox explamed in its email response to Qwest’s inilial regnest for Cox's consent 1o
modification of Lhe relevant proleciive orders, Cox does nol object 10 modification of the
proteclive order in the Canaha proceeding (WC Docket No. 0d-233), becanse that proceeding
remains open pursuanl to the Petition for Modification of the (west Omaha Order fled by
McLeodUSA Telecommunicalions Services, Inc, See Motion, Altachment A; see aiso Pleading
Cycle Eslablished for comments on McLeodUSA Telecommmncations Services, Inc.’s Petitioh
for Modi fication of Lhe (west Gmahia Grder, WC Docket No. 04-223, DA 07-3467 (1el. July 390,
2007). Cox also does nol oppose modification of the protective orders in WC Docket Nos, 05-
281 becauge Cox did not submit any confidential infonnation in Lhat proceeding.

! See Petition of Qwest Corporation for Forbearance Pursnant to 47 U.8.C. § 160{(c) in the
Phoenix, AZ Metropolilan Statistical Area, Memorandum Opinion and Order, WC Docket No.
09-135, FCC 10-113 (rel. June 22, 2010) (the “Phoenix Forbearance Order”), appeal pending,
NO. 10-9543 (1(0th Cir. fled July 30, 2010).



. BACKGROUND

Cox provided contidential information regarding its cuslomer line tigures and facililies
deplovinent at the reqnest of FCC staff to aid the Commission in resolving Qwest’s 4-MSA
Petilion and Verizon’s 6-MSA Petition. In both cases, Cox sought o cooperare with reasonable
stafl requests for highly sensitive coinpetitive information. Cox provided its confideniial
informnation subject 1o protective ordery Lhat guaranieed (he infornmalion would be nvailable o
closely circumscribed groups of attorneys, eraployees, and consulianis within the Crvest and
Verizon organizalions.” Those protective orders ensured that Cox’s confidential information
would be returned or destroyed once the forbearance proceedings were completed

The Commission largely derded the relief nequesled in both the Qwest 4-MSA and
Verizon 6-MSA proceedings.® Both Verizon and Qwest appealed those rulings, arguing, among
other things, thal the orders unlawfully deviated from Commission precedent eslablished in the

earlier Omaha and Anchorage torbearance proceadings.” The D.C. Circuit agreed with

‘ See Petilions of the Verizon Telephone Companies for Forbearance Pursuant 1o 47 U.S.C.

§ 160(c) in lhe Boston, New York, Philadelphia, Pittsburgh, Providence and Virginin Beach
Melropolitan Slatistical Areas, Prosective Order, WC Docket No. (06-172, DA 08-1870 (rel.
Sept. 14, 2006) (Lthe “First Verizon Protective Order’™); Order, DA 07-208 (rel. Jan. 25, 2007)
(the “Second Verizon Protective Order™); see alse Petilions of (west Corporation tor
Forbearance Pursuant o 47 U.5.C. § 160(c) in Lhe Denver, Minneapolis-5t. Paul, Phoenix, and
Seatile Meatropolitan Stalistical Areas. WC Dockel No. 07-97, DA 07-2292 (rel. June L, 2007)
(e “First Qwest Protective Order™); DA 07-2293 (rel. June 1, 2007) {Lhe *Second Qwest
Proteetive QOrder'’).

> FirsL Verizon Prolective Order 9 14; Second Verizon Protective Order 9 20; Firsl Qwest

Protective Order 4 14; Second Qwest Protective Order 7 19.

4 Petitians of Qwesl Corporation for Forbearance Pursuant to 47 U.S.C. § 160(¢) in the

Denver, Minneapalis-§t. Paul, Phoenix, and Seatile Metropolitan Statistical Areas, Memorandum
Opinion and Order, 23 FCC Red 11279 (2008) (“Owest 4-MSA Order’), Petilions of the Yerizon
Telephone Compenies for Forbearance Pursuant to 47 U.5.C. § 160(c) in Lhe Boslon, New York,
Philadelphia, Pittsburgh, Providence and Virginin Beach Metropolilan Stahistical Areas,
Memorondum Opinion and Ovder, 22 FCC Red 21295 (2007) (*Verizon 6-MSA Order™).

! See Verizon Petition for Review, No. 08-1012 (D.C. Cir. filed Jan. 14, 2008); Qwest
Petition for Review, No. 08-1257 (D.C. Cir. filed July 29, 2008).



Verizon's argument in ils 6-MSA appeal and remanded the 6-M.54 Crder as an arbitracy and
capricious departure from past Commssion preocdent.ﬂ The Cotninisaion then requested pemand
of the #-A54 Order, and the court pranted that request.”

On August 20, 2009, the Commission initiated proceedings to further consider the 6-
MSA and 4-MSA proceedings in light of the D,C. Circuit's remand.'” Befure the Commission
could complete those proceedings, however, both Qwest and Verizon formslly wilhdrew their
forbearance petitions, and the Commission terminated both dockets. '
II. ARGUMENT

Cox opposes further nee and dis¢losure of confidential information it submitted to the
Commission in Dockets No, 06-172 and 07-97. Under thie terms of the operative protective
orders, parties thal hold confidential information are required to return or destroy that
informnlicn witliin two weeks following lenninnlion of the proceeding.'? Qwesl should have
destroyed Cox’s confidential data in its possessicn no later than September 3, 2010." While the
prolective orders contemplate that ouiside counsel may retain of confidential information, the

prolective orders make ne provision for continued use or disclosure of that information, which is

: See Verizon Tel. Cos. v. FCC, 570 F.3d 294 (D.C, Cir. 2009).

’ See Motion of the Federal Communications Commission for a Veluntary Remand, No.
08-1257, et 2 (D.C. Cir. filed July 17, 2009}; sec aise Order, Owest Corporation v. FCC, Ne. 08-
1257 (D.C. Cir. Aug. 5, 2009).

o See Wireline Compelition Bureau Seeks Connnent on Applying the Qwesl Phoenix
Forbearance Onder Analytic Framework in Siinilar Proceedin gs, WC Docket Nos. 06-172, 07-97,
Public Naiice, DA 10-1115 (rel. June 22, 2010).

1 See Qwest 4 MSA Forbearance Petjtions Withdrawn; Proceeding Tenuinnted, Public
Natice, DA 10-1561 (rel. Aug 20, 2010); Verizon 6 MSA Forbearance Petitions Withdrawn;
Proceeding Terminaled, Public Notice, DA 10-1665 (rel, Aug. 31, 2010}

2 First Verizon Protective Omder § 14: Second Protective Order ¥ 20: First Qwest Protective
Order 9 14; Second Qwest Prolective Order 9 19,

. Cox has confirmed that the Qwest confidential informntion in ils possession irom WC
Doeket No, 07-97 has been destroyed.



why Qwesl has hled its motion. Qwest claims that Cox offers “no plausible rationale™ for
opposing furlher disclogure,' but thal is incorrect, not to mention beside the point: the burden is
op Qwest lo demonatrate why such expanded acceas is justified. (west’s inotion entirely fails lo
carry thar burden.

Firsi, despite Qweat’s prolests, Lhe conhidential informalion Cox submitied in the 6-MSA
and 4-MSA proceedings remains competitively sensitive. The mformation is just theee to four
years old, is the only information of'its kind that Cox has submitted to the FCC, and never bes
been made public. In other wards, Lhe information is relntively fresh and exiremely reliable.
While updated informalion might be more valuable, the Cox information retains signilican! value
lo competitors and Cox has a strong interesl in maintaining Lhe confidenliality of thnt
informnlion. Morenver, Cox's 2006 and 2007 data gains even greater value as a point of
comparison with the dala submitied in Qwesls 2009 Fhoenix Forbearance Petition by the
Arnzonn Corporation Commission and included in the Pkoerix Forbearance Order. As Qweat
points ont, thal information remains available for use in Qwest’s Tenth Circuit appeal, and it will
be disclosed. The sbilily to compare Itie inore recent informnlion with Cox's 2006 and 2007 dota
would yield competilors valuable insights inlo Cox’s customer and line growth in the Phoenix
martkel.

While Cox has a strong interest in maintaining Lhe confidenlialily of ils compelitively
sensitive information, Qwesl offers no reasonable argument for why il should be permitted to use
il. Qwesl argues that access to fully unredacted versious of the 6-M34 Order and the 4-MEA
Order is essential to the Tenth Circuit’s review of the Commission's more recent Phoenix

Forbearance Order. This 1s untrue because the Phoenix Order barely mentions Lhe analysis

14 See Motion al 3.



employed in those orders, and does not cite to any of Cox’s confidential dala to snppor its
analytic framework. "’

Qwest nanetheless ¢laims the it plans to argue that the Phoenix Order “unjnstifiably
diverges from the Ferizon 6-MSA Order (and] the Owest 4-MSA Order® This argumenl makes
no sense. The D.C. Circuit held that the Ferizon 6-MSA4 Order to be arbitrary and capricious,
and the Commission songht remand of the 4-A{84 Order because both orders rested on the same
rafhionale. (Jwest cannol seriously argue to the Tenth Circuit that the Phoerix Order failz because
1l is inconzialent wilth orderz that were jndged arbitrary and capricious by a sister federal court of
nppenl. Moreover, the Commission’s reasoning in those orders is not confidential, only Lhe data
vsed 1o apply that reasomng i8 subject to the prolective order.

Even assuming for the sake ot argument that reviewing unredacted portions of the
Yerizon 5-M84 Order and the Owest 4-MSA Order might be useful 1o Lhe Tenth Circuit, Qwest
provides no basie for finding that the Cox confidential informetion contained in those onders will
in any way aid the court’s review. Indeed, Qwest does not identify a single piece of Cox
confidentinl information thnl the Tenth Circuit must review to determine whether the Phoenix
Forbeorance Order was lawfully decided. The Phoenix Forbearance Order contains no Cox
confidential information, becanse Cox did nol provide any information te the Commission

during the course of thal pm-cceding.” More importantly, the Phoenix Forbearance Qrder's

I3 (Qwest cites only a single instance where the Commission described its forbearance

anal ysis from the 6-MSA and 4MSA Orders, and (hat portion of ita analysis did not rely on Cox
confidential data, See Motion at 3 & n.4. It appears that the cited wireless data extracted from
the 4-MS5A and 5-MSA Orders and redacted froin the Phoenix Forbeararce Crder was submiited
by Qwest, so Cox obviously has no objection to disclosure of thnt informntion.

te Motion at 4.

17 The Phoerix Order does contain confidential infonnntion submitted by lhe Anzona
Corporation Commission that pertaing te Cox’s Phoenix operations, bt Cox did not snbmit that
informatijon to Lhe Commission.



discussion of the 6-MS4 and 4-M54 Orders conains ne confidential information from thase
proceedings at all. Thus, it is not at a1l evident whal relevance Coa’s confidential information
from the earlier proceedings would have to the Tenth's Circuit’s analysis of the Phoenix
Forbearance Order. (west’s inability 1o show how even a single piece ef Cox confideniial
information would be useful, let alone necessary, to Lhe coun's review, should be sufficient
reason 10 deny the motion to the extent it seeks expanded access Lo Cox’s confidential
informatiou."

(Qwesl next argues that the Commission should grant its motion because the Conmiission
mnedified the protective orders to facilitate the D.C. Circuit’s review of the 6-354 and 4-MS4
Orders, and Cox consented o that modification.'® Cox consenled to the modification of the 6-
MSA and 4-MSA protective orders to permit simultaneous court review of two closely relaled
orders in proceedings thal were pending in the courts and before the Commission., Today the
situation could not be inore different. Qwest and Verizon have voluntarily dismissed the 5-MSA
and 4-M3 A proceedings. The Commissian and tie courts no longer require Cox’s cooperation
Lo resolve those proceedings — they heve heen lerminaled. Thus, (he Commission’s previous
decisions 10 modify the 6-MSA and 4-MSA protective orders are entirely inapposite in this case.

And this differenee highlights the important policy issue ul stake liere. The Commission

cannol expect Cox and other similarly situated perties to cooperate if it cannol guaranlec that

1 Qwesl's argunent that it has u due process Aght to submit versions of the 4-3.S4 and 4-

MS4 Crders that eontain Cox's confidential information borders on the frivolous, Motion &t 8-
10. Qwest offers no argument thal any piece of Cax eonfidential information constitutes
“pertinenl evidence in aupport of1ts case,” so the cases protecting litigants’ rights Lo presenl such
evidence are inapplieable. Moreover, it ia well established thul a party has no due process night
I present ymelevant evidence lo a count, E.g., Woad v. Alaska, 957 F.2d 1344, 1549 (9th Cir.
1992). (@weal has not shown how any Cox confidential inforrmation would be relevant lo any
argument 1t reasonably could make before the Tenll Cirenit, 4o it las no credible elaim Lo a due
process right Lo present Cox’s confidential information to the cour.

i Molios Bt 5-6.



excess lo confidential information will be liniled to the purposes for which il was submilied.
(Qwest obtained access to Cox’s confidential information in the 4-MSA and 6-MSA proceedings
only because those cases were pending before the Commission and the courts. Qwest’s end
Verizon’s decisions to volunlarily withdraw those pelitions should lerminete access to Cox’s
confidenlial dafa. Granting Qwest’s inotion will m the Commission’s forbearance protective
orders into a perpetual writ for incumbenl LECs to use confidenlial data froin all earlier
proceedings to 1nake Lheir case. Parties will be much less likely to cooperate with the
Commission in future cases if that is the oulcome here.

Moareover, experience shows Lhat exiension of profective orders 1s not a nsk-free
endcavar. While Qwesl commits to observe the same conditions the Commission impased on
previous moditications of proteclive orders, those protections have nol always worked, As
Qwesl and the Commission know, in the appeal of the Omaka Forbearance Order. the pablic
version of one bnef conwined confidential Cox information, and was withdrawn and anended
only after Cox diseovered the breach of confidentiality and requested that the parties filing the
brief amend it and that ell parties destroy Lheir copies of Lt brief. Every additional time that
data is inade available through amendment of a protective order, the nisk of a¢h inadvertent
disclosure increases.

Finaily, Qwest devotes much of its molion o ettacks on Cox’s supposed motives in
opposing lhe motion. In particular, Qwest argues extensively that Cox 18 seeking 1o obstruct
review of the Phoenix Forbearance Order to gain competilive advantage ** This argument
ignores the conspicuous facls that Cox did not file any opposition to Qwest’s Phoenix

Forbearance Petition and did not submit confidential intormation that would have shown the

0 Motion at 3, 8-9.



need Tor continued regulation. Mareover, Cox has no intaition of parlicipating in Qwest’s
nppeal. Qwesl has failed to gein forbearance relief in Phoenix, but not because of any action by
Cox. Cox opppses Qwest's tnolion solely to safeguard its sensitive competitive information.
J1l. CONCLUSION

For the foregoing reasons, Cox requesis thet the Cormmission deny Qwest’s molion Lo the
extenl that medificanon of the protective orders in the 6-MSA and 4-MSA proceeding would

result in forther disclosure of confidenlisl informanion submitted by Cox in those proceedings.

Respectfully submitted,
COX COMMUNICATIONS, INC.
/s
1.G. Harrington
Jasoun E. Rademacher
[is Attorneys
Dow Lohnes PLLC
1200 New Hampshire Avenue, NW
Suite BGO

Washingion, DC 20034
(202) 776-200C

Septeinber 28, 201¢



CERTIFICATE OF SERVICE

l, Sandra Jeter, a legal secretary at Dow Lohnes PLLC, do hereby certify that on this 28th
day of Septernber, 2010, copies of the foregoing Opposition to Motion To Modify Proteclive
Onrder were served via heand delivery to the following:

Jonathan E. Nuechterlein Competition Policy Division

Heuther M. Zachary Wireline Competition Bureau

Elvis Stumbergs Federal Communications Commniission
Wilmer Cuotler Pickering Hale and Doer LLP 445 12th Street, SW

1875 Pennsylvamia Ave.,, NW Washington, D.C. 20554
Washington, DC 20006

Tiin Stelzig Jeremy Miller

Wireline Competition Bureun Wireline Competition Bureau

Federal Communications Commission Federal Communications Commission
445 12" Sireet, SW 445 12" Sireet, SW

Washingion, DC 20554 Washinglon, DC 20554

Marcus Maher

Wireline Competition Bureau

Federal Communications Coinmission
445 12" Street, SW
Washington, DC 20354

{8
Sandra Jeter
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