
~ DowLohnes

FILED/ACCEPTED

Marlene I-I. Doneh
Secretary
Federal Communications C~mmi~"I(,n

44:; 12StNW
Wa~hin~[on,D,C. 20554

SEP 28 1DIO

Fmor.u C,mml>1I09l1oo, r:ommi'~on
Offi,. oj lI'Ie Secretary

Please ~ile the al(ached Oppog;lion 10 "'1,'lion (0 ModifY Protective Ordn of Cux
CommuniCali(>n~. [[\<;. in. we Docke! No. 07-97,

Pleas<: ~ontaci Ill<' if any queSliOlls should arise.

S;"""~i _
( las 11 E. Rru:lemacher

uTIse! for Co:\:
C'lmmunications. Inc.

Dow Lohnes PLLC
All.., .... " Lo"

--,j""""",~'","

WASH'.OTON. DC I ATlN<TA- GA

::: c"P;% r']C'~_O-t.l_
Lj~', f.!:lCD:::

"00 N,w H,m,,",,,, ...."'...... ,,,", ",,,
---_....nooc.,..",·-.-··_-

T,"""6.'",,, F",."~",,



ORIGINAL
Before lbe

FEDERAL COMMUNICATIONS COMMISSION
W..hlngfvu, D.C. 10554

In the M:iliers of

Petition ofACS of Anchorage, Inc.

Pctition of Qwest Corporation
lor Forbearnnce P\lr1iuanl to
47 U.S,c. § 160(c\ in theOmEll:w.
Metropolitan Statistical Area

Petitions ofQwesl Corporation for
ForbellT!ll1ce P\lr~u.mt to
47 U.S.c. § 160(c) in the Denver,
Minneapoli~ Sr.-Paul, Phoeni;l(, and
Sea-tHe Metropolitan Statistical Areilll

we Docket N(I. 06-109

WC Doc:ket No. 07·97

fajif1ll CvmmLrlIClflj""" Commi""n
WC Docke'! No. 05-21l.l D1Ii,"ollheSe<roU'I

we Docket No, 04-223

FILED/ACCEPTED

WC Docket No. 06-172

S£P 181010

Petitions of the Veriwn Telephone
Companies for Forbearance Pursuant to
47 U.S.C. § 160(c) in the Boston,
New '{ark, PhiJadelpIria, Pinsburgh,
Pro"idence and Virginia Beach
Meln)politan Statistic.al Areas

Petition of ACS of Anchorage.. Inc.
Pursuant to Section I [I oflbe
CornmuniCiltions Act of 1934• .Il'i Amended
l47 U.S.c. § 160(c», for Forbearnnce from
Cmain Dominant Canier Regu)!Uion of fbi
Interstate Access SeTVice~, and fur
Forbearance from Title II Regulation of ltll
BroadbEllld Services, in the
Anchorage. Alaska. Incumbent Local
Exchange Carrier Study Area

)
)
)
)
)
)
)
)

Pursuant to Section 10 of the )
Communicillians Act of 1934, a'! Amended, )
for Forbearance frum Sections 251(c)(3) )
and l52(dkl) in the Anchomge Study Area )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)

OPPOSITION TO MOTION TO MODlFY PROTECTIVE ORDER

Cox Comrnunic.ation~, Inc. ("CO;l(") objects to Qwest's efforts to continue ll3ing

competitively sen~jtjve confidential information that Cox disclosed for the purpose of aiding the



FCC in iB evaluation ofQwest's 2007 4-MSA Petition and Verizon's 2006 6-MSA Petition,'

80th Qwest and Verizon now have voluntarily withdrawn those forbearance requeslJl, and there

is no legitimate reason for Qwest to gain or maintain acce~s to Cox'~ confidential information

from eithel of those proceedingS.2 Cox's coufidential infomultion remailL'l competitiwly

sensitive, and Qwest's motion fiLil~ to identitY a single piece of confidential information

suburittoo by Cox in those terminated proceedings tbat is nece!lS8f)' to the Tenth Circuit's

con~iderationofQwest's appeal of the Commission's recent Phoellix Forbeoralll:e Order.)

Under th~ l-ircumstances, no basis exists for the reliefQwest seeks and tlw Commi!lSion should

deny its motion to the extent that it would permit signatories to the prota:tive orders in WC

Dod:et:3 No. 06-172 and 07-97 10 conlinue u.~ing Cox's confidential information.

As Cox explaiued in it.'l email response to Qwest's initialreqnest for Cox's consent to

modification ofllie relevant protective orders, Cm does not object to modification of the
protective order i.ll the Omaha proceeding (WC Docket No. ()4·2J3), because tbat proceeding
remains open pursUWlt to the Petition for Modification of the ewesl 01f\O.IIa Order filed by
McLeodUSA Telecommunications Serviceg, Inc. See Motion, Allochment A; see al.m Pleading
Cycle E~tablished for COlllrnent.'l on McLeodUSA Telecommunications Services, Inc. 's Petition
fur Modification ofllie Qwest Olllalla Order, WC Docket No. 1}4-223, DA 01-3461 (reI. July 3Q,
2(07). Cox also does nol oppose modification of the protective orders in we Docket Nos, 05­
281 becau.~e Cox did not submit any confidential infonnolion in lliElt prooceding.

J See Petition ofQwest Cmporation for Forbearance Pursnant to 47 u.s.e. § 160(c) in the
Phoenix, AI Metropolitan Statistical Area, Memorandum Opim·o,. aM Order, WC Docket No.
09-135, FCC 10-113 (reI. JWle 21, 2QIQ) (the "Phoenix Forbearance Order'), appeal pendillg,
NO. 10-9543 (10th Cir. filed luly 30, 20JQ).

PehlioM ofQwe~tCorporation fur Forbear.Llloc PUrnIlllll to 47 USC §160(c) in the
Denver, Colorado, Minneapolis-Sl. Paul, Minn~tlL Phoenix, Arizona, nnd Seattl~ Washington
Metropolitan Statistical Area, WC Docket No, 07·97 (filoo Apr, 17, 1Q07) (collectively, the "4­
MSA Petition"); PetitiolL'l oftlw Verizon Telephone Companies fur Forbear=oc PlInIUBnt to 41
U.S.C. § 160(c) in the Boston. Massachu~et1!;, New York, New York, PhiJaddphia,
Penn~ylvania,Pittsburgh, Pennsylvania, Providl:Oce, Rhode lsJnnd, and Virgirria Beach, Virginia
Metropolitan Statistical Areas, we Docket No. Q6-1 n (filed Sept. 6, 20(6) (oollectively. the "6­
MSA Petition"). Cox objects to oontinued use of any and all of its confidential infonnolion in
these dockets regardless ofwhether it was originally dooominaled 113 "confidential" or ~highly

confidential.",
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I. BACKGROUND

Cox provided confidential intOnnation regarding its customer line figure8 and facilities

deployment at the reqnest of FCC staff to aid the Commis$ioll in resolving Qwest's 4-MSA

Petition nnd Verizon's 6-MSA Petition. In both CElSe~, Cox sought to CQOperare with rea50lIlIble

Still'!' requo;rs for highly sensitive competitive information. ('-0" provided its confidential

iniormation subject to protective orders that guaranteed the infonnation would be D\/aiJable to

elMely circum~cribed groups ofattomeys, employees, and coMUll1lllta within the Qwest and

Verizon organiZlltiolls.4 Those protective orders ensured that Cox's confidential intormlltion

would be returned Of destroyed once the fotbearance proceedings were completed.5

The CommissiollI;u-gely denied the relidreque!lted in both the Qwest 4-MSA and

Verizon 6-MSAproceedings.6 Bolh Ver1:mn and Qwest appealed those rulings, ;u-guing, wnong

other things, that the ordern unlawfully deviated from Commissiollprecedent established in the

earlier Omaha nnd Anchoroge IClincarance pmC=lillgs. 1 The D.C. Circuit agreed with

See Petitiolls of the Verizon Telephone Companies tor Forbearance Pursuant to 47 V.S.C.
§ 160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginin Beaeb
Metropolitan SllItislical Areas, Protective Order, WC Docket No. 06-172, DA 06-1870 (reI.
Sept. 14,20(6) (the "First Verizon Protective Order"); Order, DA 07-208 (reI. Jan. 25, 2007)
(the '"Second Verizon Protective Order''); see also Petitions ofQwe:>1 C'-'I"p(Iration tor
ForbeilJatlce Pursuant 10 47 V.S.c. § 16O(c) in the Denver, Minneapolis-St, Paul, Phoenix, and
SeaNlc Mdropolil1lll Statistical Areas, WC Docket. No. 07-97, DA 07-2292 (reI, 1une I, 2007)
(the "Fir~t Qwest Protective Order"); DA 07-2293 (reI. June I, 2007) (the "Sewnd Qwest
proteetive Order'').

; Firsl Verizon Protective Order'll14; Second Verizon Prolectivt: Order '1120; First Qwesc
Protective Order'll14; Second Qwest Protel-1ive Order '1119.

6 Pl-1iliLlnS ofQwe~t Corporation for Forbearance Pursuanllo 47 V,S.c. § 160(c) in lhc
Dam:r, Minncilplllis-St. Paul, Phoenix, and SeaNle Metropolitan Statistical ArellS, Memorandum
Opinion and Order. 23 FCC Red 11279 (2008) ("Qwest 4-MSA Order''); Petitions of the Verizon
Telephone Companies for Forbearance Pursuant to 47 V.S.C § 160(c) in the Boston, New York,
Philadelphia, Pittsburgh, Providence and Virginin Beach M~opolitan Statistical ArellS,
Memorondum Opinion allli Order, 22 FCC Red 2129.1 (2007) ("Veriwn 6-MSA Order").

1 See Verizon Petitioll ror Review, No. 08-1012 (D.C. Cir, filed Jan. 14, 2008); Qwest
Pelition for Review, No. 08-1257 (D.C. Cir, filed July 29, 2008).
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Verizon's argument In ilS 6-MSA appew. and remanded the 6-MSA Order as an arbitrary and

capriciou~ departure from past Commission p~e1l1.3 The Commiss.ion then re<jues!oo remand

of the 4-MSA Order, and Ihe court granted that re<jueS1.9

On August 20, 2009, the Commis.ion initiated proceedings to further consider the 6-

MSA and 4-MSA proceedings ill light of the D.C. Cireuit's remand. lO Befure the Commi~sion

could complete those proceedings, however, both Qwest and VeriLOn furmally withdrew their

forbearance petitions. and the Commission terminated both dockel~.11

II. ARGUMENT

Cox oppo.e. further noo and di!lClosure of confidential information it submitted to the

Commission in Dockets No. 06-172 and 07-97. Under dIe terms of the operative protective

orders, parties thai hold confidential info!ll1l.llion are requiro:l to return or destroy that

infoJT/lDlion widlin two weeks tollowing tenninnlion of the proceeding.'2 Qwesl. should have

destroyoo Cox '. confidenlial dala in its possession no later lhan Sllptember 3, 20tO.13 While the

protective orders conlWlplllte that o"lside counsel may retain of confidential information, the

prolective orden; make no provisioll for continued u.<.e or disclosure of that infmmlliion, which is

See VerizOJl Tel. Cos. v. FCC, 570 F.3d 294 (D.C. Cir. 2009).

See Motion oflhe Federal Communications Commission fur a Voluntary Remand, No.
011-\257, at 2 (D.C. dr. filed July 17,2009); sel' oLl-o Order, (!war Corporation v. FCC, No. 08­
1257 (D.C. Cir. A"g. 5, 2009).

10 See Wiretine Competition Bureau Seeks Comment on Applying the Qwe.t Phoenix
Forbearance Order Anw.ytic Framework in SimilllT Proceedings, we Docket Nos. 06-172, 07-97,
Public NO/ice, DA 10-1115 (reI. June 22, 2010).

II See Qwes! 4 MSA Forbearance PetitiOlL~ Withdrawn; Proceeding Tenninuted, Public
No/ice, DA 10-1561 (reI. A"g. 20, 2010); Vaizon 6 MSA Forbearance Pe1itions Withdmwn;
Proceeding Terminated, Public Notice, DA 10-1665 (reI. Aug. 31, 2010).

IJ First Verizon Protective Order 114; Second Protective Order '\120: Firs! Qwest Protective
Order '\114; Second Qwest ProLectivc Order '\119.

I) Cox has confirmed th~1 the Q\'iest confidential informntion in its posoo!lSion from WC
Doeket No. 07-97 has been destroyed.
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why QW~1 has flied its motion. Qwest daims that Cox offers "no plausible rationale" for

opposing further di~dosure,1< but thai i~ incorrect, not to mention beilide the point: the burden is

on Qwesr to demollsrmte why such expanded ilC~e8S i~ justified. Qwest's motion entirely fails 10

l:.lIT)' thar burden.

Fil'!lr. despite Qwest's prorests. LIle conndentmJ informarion Cox sllbmitled in the 6-MSA

[llId 4-MSA prouedings remains competitively sensitive. The intormation i~ just three to fuur

years old, is the only information ofits kind that Cox has submitted 10 the FCC, and never bll:l

been made public. In other words, the infomllttion is relntively fresh and exlrerm::ly reliable.

While updated informalion might be more valuable, the Cox infunnation retains significanl value

to competitors and Cox has a strong interesl in maintaining the confldenliality oflhnt

informnlion. Morenver, Cox's 2006 and 2007 data gain~ even greater value lIS a point of

comparison with the dala submitted in Qwesl'~ 2009 Phoenix Forbearltl\ce Petition by the

Arizonn Corporation Commission and included in the Phoerlir Forbearance Order. As QWe1lt

points Ollt, thai information remains available fur use in Qwest's Tenth Circuit E1ppeal, and il wiD

be disclosed. The E1bilily to compare llie more recent informnlion with Cox'~ 2oo61tl\d 2007 dalol

would yield competilors valuable iusights into Cox's customer Wid line growth in the Phoenix

market.

While Cox has a strong interest in maintaining the confidenlialily ofils compelitively

sensitive information, Qwesl. offers no reasonElble argument for why il ~hollJd be permitted to use

it. Qwesl argues that acces.~ to fully unredacted versious oflhe 6-MSA Order and the 4-MSA

Order is essential to the Tenth Circuit's review of the Commis~ion's more recent Phoenix

Forbeorallce Order. TIris is untrue because the Phoenix Order barely mentions the lIItolysis

See Motion al 3.

,



employed in thos~ ordtfi. md doe~ no! cite to any of Cox's confidenlial data to snpporl its

analytic fram~work. [1

Qw~t non~lhel~s chums lhRt it plans to !ll'gue thaI the Phoenix Order "unjnstifiably

diverg~~ from the Vui:wn 6-MSA Order (Ilrtd] the ([west 4-MSA Order.,,16 This argumenl makes

no ~ens<:. The D.C. Circuit hdd tIuIt the f"riwn 6-MSA Order to be arbitnuy WId capricious,

and the C<Jmmission songht remand of the 4-MSA Order because both orders rested on the same

ntionale. Qwest cannot seriously ar~ to the Tenth Circuit lhRt thePhoenu: Order fails because

il is incoMislenl with order.! that were jndged arbitr!ll')' and capricious by a sister federal court of

nppflll Moreo\ler, lh~ Commission's reasoning in those orders is not confidential, only lhe data

uSCll 10 apply lhRl reasoning is subject to the pmlc:ctive order.

Even assuming for th~ saJ,;,~ of argument tJut reviewing unredacted portions of the

Yeriu", 6-MSA Order and Ihe Qww 4-MSA Order might be useful 10 the Tenth Circuit, Qwest

provides no basis for finding lhRl the Cox confidential information contained in thos<: orders will

in a.llY way aid the court's re\liew. Indeed, Qwesl does not identify a single piece ofCox

confidentinl infonnation thnl the Tenth Circuit must te\liew to determine whether theP},oenix

For!Jeorance Order Wll.'i lawfully decided. The Phoenix Forbearance Order oontain.~ no Cox

confidential infunnation, becans<: Cox did not provide any infunnation to the OJmmission

during the course ofthlll proceeding. 11 More importantly, the Phoenix Forbeargfr,Ce Ortkr'S

Qwest cites only a single instance where the Commission described i15 forbcar.mce
analysis from the 6-MSA WId 4-MSA Order.!, and lhRt portion ofita analysis did not rely 00 Cox
confidential data. See MOlioo at 3 & n.4. It appears that the cited wirel~s data extracted from
the 4-MSA and 6-MSA Orders ond redacted from the Phoenu: Forbearance Order Wll.'i !JUbm.ilted
by Qwest, so Cox ob\liouslyhas no objection to disclosure ofthnt informntioo.

16 Motion at 4.

17 ThePhoenu: Order do~ contain confidential infonnntioo submilted by the Ariwna
Corporation Commission that pertains to Cox's Phoenix operalioos, bnt Cox did not submit tIuIt
information to the Commis..~ion.
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discussion of the 6-MSA and 4-MSA Orders ooula.ins no confidcnlisl information finm those

proceedings al all. Thus, it is not at aU e'ide:nt what rele\'ance ('o:\'~ confidential infurmation

finm the earlier proceedings would ha\'e 10 the Tenth's ('ircuir~ ll.M.lysis of the Ph(}eni~

Forbearance Order. Qwest'8 inability to show how eH:1l a ~ingle piece of Cox oonfidenlial

infonnation would be u~eful, let alone nccessary. 10 the couM'~ review, ~hould be sufficient

rea!lOn 10 deny the motion 10 the extent it seek!: expanded at;re<;s LO Cox's confidenlial

infunnatiou. l
&

Qwest ne:\t argues that the Commission should grant ils motion because the Conmlission

modified the protective orders 10 facilitate tile D.C. CiJ"uit's review of the 6-MSA and 4-MSA

Order", and Co:\ consented to that modification.19 Cox consenled to the modification of the 6-

MSA and 4-MSA protective orders to pennil simultaneous court review oftwo closely relaled

order~ in proceedings thai were pendinll in du: courts and before the Commi~sion. Today the

situation oould not be more different. Qwest and Verizon have voluntarily di~missed the 6-MSA

and 4-MSA proceedings. The Commis~ionand the couMs no longer require Cox's cooperation

to resolve those proceeding:; - they hav.: b.xn lermillllied. Thus, the Commission's previous

decisiolU to modify the 6-MSA llfIJ 4-MSA protective orderll are entirely illllpposile in this CIISII.

And this diffurenee highliWiLS the important policy iasu.: ut slake here. The Commission

cannol apect Cox WId other ~imilllflysituated pW'ties to cooperate ifi! cannot guarantee that

QWl$t'~ llfgUlnent thai it has u due pro.:e;;s right to submit versions of the 4-MSA and 6­
MSA Ord"r.. that eontain COX'B confidential information oorders on the frivolous. Motion at 9­
10. Qwesl offefllllO argument thai any piece o(C<l1( eonfidential infunnation con~titute~

"patinrnl evidence in support of its case," so the cases protecting litigant~' right'! LO presenlsuch
e\;jdence are inapplieable. Moreover, il i8 well ~lablished thut a party ha~ no due process right
to p.re~l:Ilt irrelevaJlt evidence 10 a oourt, E.g., Wood~. Ala.'Ica, 957 F.2d 1544, 1549 (9th Cir.
1992). Qwe!1 has nOI shown how any Co:\ confidentia.l information would be relevant 10 any
argument it reasonably [;()uld mflke befure the Tell~l Cirellil,!lO it ha~ no credible elaim 10 a due
proCl$S righlLO presenl Co:\'s confidelltial information 10 the oourt.
I" MOlion at S.6.
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!lJ,;C~~ to confidential informBtion will be limited to the purposes for which it WWl submil1ed.

Qwest obrnined !lC(:CSS to Cox's confidential inlOrmation In the 4-MSA and 6-MSA proceedings:

only becau~e those cases were pending before the Commission and the courts. QWll!>t's and

Verizon's decisions to volunlarilywithdraw Ihose petitions should terminBte access to CO;\'S

confidential data. Granting Qwest's motion will tum the CommisB.ion's forbearance protective

orders into a perpetual writ for incwnbent LEes to use confidential data from all earlier

proceedings to make their case. Partill!> wi1l be much less likely to cooperate with the

Commission in future cases if that is the outcome here.

Moreover, experience show~ that extellsion of protective orders is not a risk-free

endeavor. While Qwest commits to observe the same conditions the Commission impasod on

pre\'iou~ mooitkations ofprotoctive orders, those protections have 1101 always wo~, A~

Qwest :md the Commis~ion know, in the appeal of the Omalla Forbearallce Order. the pnblic

ver1lion of one brief conlJlined confidential UJ;\ inform.1tion, and w.LI! withdr.Jwn and amended

only after Cox discovered the breaeh of confidentiality and requested that the parties filing the

brief amend it and that all parties destroy ~leir copies Dr ~J:lt brief. Every additional time that

data is made available through amendment ofa protective orde:r, the risk of :'inch inlldvertenr

disclosure increw!e~.

Finally, QWll!>t devotes much of its motion to a\taJ,;ks on Cox's supposed mOlives in

opposing the mOlion. In particular, Qwes! argues extensively thaI Cox is seeking to ob~truct

review ofthe P!loellU: Forbearance Order to gain rompetitive advanUlge. Ul This llfgwnent

ignores the conspicuou.~ facls that Cox did not file any oppo~ition to Qwest's Phoenix

Forbearance Petition and did not submit confidential inform8.tion lhat would have shown the

Motion at 3, 8-9.

,



nood f(lT continued regularion. Moroovl:T, Cox hns no intention ofparticiparing in Qwest's

nppeal. Qwest has failed 10 pin forbesr9.nc.:: relief in Phoenix, but not becau~e (If Wly action by

Cox. COli opposes Qwest's motion solely to snfegulltd ils sensitive competitive intormation.

JIl. CONCLUSION

For the foregoing reasons, Cox T'eGue~t~ thot the Cornmi~siondeny Qwest's motion to the

extentlhat modification of the protective order.; in the 6-MSA and 4-MSA proceeding would

result in further disdo~ure of confidenlial information submined by Cox in those proceedings.

Respectfully ~ubmined,

COX COMMUNICATIONS. INC.

Is/

J.G. Hanington
Jason E. Rademacher

lis Attorneys

Dow Lohnes PLLC
1200 New Hampshire Avenue, NW
Suite 800
Washington, DC 20036
(202) 776-2000

September 28, 2010
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C[RTIFICAT[ OF S[RVIC[

I, Sandraleter, a l~gaJ secr~lal)' at Dow Lohnes PLLC, do hereby certify that on this 28th
day ofSeptembo-, 2010. copies oftlte foregoing Opposition to Motion To ModifY Protective
Order wer<: served via Illltld deli ~'<:I)' to tlte following:

Jonathan E. Nueduerlcill
Heuther M. Zadull)'
Elvii SlWtlllerg~

Wilmer Cutler Pickering Hale lIl\d D<JlT UP
J~75 Pennsylvanill. Ave., NW
Wa~hington, DC 20006

Tim Stelzig
Wireline Competition Bureuu
Feder.l.l CommunicatioJlll. Commission
445 12'" SlTeet, SW
Wa~hing1on, DC 20554

Man:us Mllher
Wireline Competition Bureau
Federal Commwllcations Commiss.ion
445 12th Street:, SW
Washington, DC 20554

Competition Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th Street:, SW
Washington, D.C. 20554

leremy Miner
Wireline Competition Bureau
Federal Communications Commission
445 12'" Street, SW
WllShinglon, DC 20554

I.
Sandra leter
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