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Refare the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
BIRCH COMMUNICATIONS, INC. and ITC-ASG-
BIRCH TELECOM, INC., ITC-ASG-
Amdignees
WC Docket No.
and

AMERICAN FIBER NETWORK, INC, and
CLOSECALL AMERICA, INC,,
Asgignors

Application For Consent to Assign Assets andfor
Tranafer Control of Assets porauvant to Seelion 214
of the Commnnications Act of 1934, as Amended
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JOINT APPLICATION

Birch Communicafions, [oc. "BCI"), Birch Telecom, Inc. (“Birch Telecom™) (BCI and
Birch Telecon: collestively, “Birch” or “Assigrees™), American Fiber Network, Inc. (“AFN'"),
aid CloseCall America, Ine. ("CCA") (AFN mnd CCA collectively, “Assignors™) (Assignees and
Assignors collectively, the "' Applican|s™) hereby request euthority from the Federal
Communicntions Commissien {"'Commiation™) pursuant to Section 214 of the Communications
Act of 1934, as amended (the “Act™), 47 U.S.C. § 214, end Sections 1.763, 63.03, 63.04, 63.18,
and 63.24{e) of the Commission’s rules, 47 C.F.R. §§ 1.743, 63.03, 63.04, 63.[8, and 63.24{e},
to assign and/or lransfer control of certnin AFN and CCA assels to Birch,! excludiug the

Commission authorizalions held by the Assignors,

Amendment of Pares | and 63 of the Commitsion’s Rwlzs, 22 FCC Red 11398, § 38 {2007) (indicaling that
ayset pedquisitions should be heared as azzlgnments vnder the Commission's mematicpal Secton 214 rules);
Implamentoiion of Further Srraomiining Measures for Domestic Section 214 Authorizotions, 1T FCC Rad 3517, 159
{ 2002) (Bnding thal esset sequisitions should be g sated 25 ranefers of contro) under the Caommiselon's damestie
Section 214 mlea),

toa
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I REQUEST FOR STREAMLINED TREATMENT OF APPLICATION
Under Section 63.04(b) of the Commission’s rules, the Applicauts arg filing a combined

domeslic and inlematinnal application for the assigiment and/or (ransfer of cortrol of cerlain

AFN and CCA assets to Birch. The Applicants respectiully request streamlined treatment of this

Applicaticm pursuant to Sechons €3.03 and 63.12 of the Commission’s rules,
This Applicalinn is eligible ﬁ:-r. sireamtined processing pursvant to Section §3.03(b)2) of
the Corminission’s rules because: (1) the proposed oransaciion will resull in Birch having a
market ghare in the inferstate interexchange rmarkel of less than ten percenl (10%2); (2) Birch wall
provide competitive telephone exchange services exclusively in geographic areas sexved by a
dominant loce] exchange carrier that is not a party to the transaciion; and (3) neither the
Applicants nor any of their affiliates sre regulated as dominanl with respect to any service. This
Application also qualifies for stream|ined treatment under Section 63,12 of the Cominission’s
rules becsuse: (1) Birch is not affilisted with & dominar fme.:ign carrier; (2) a3 a result of Lhe
transaclion, Birck will not be afhlated with any foreign camer; and (3) none of the othe
scenanos putlined in Seclion 63.12(c) of the Cammission’s roles apply.
IL APPLICANTS

A, Birch Communicatiens, Ine. (FRN: 0005044375) and Rirch Telecorn, Ine.
(FRN: 0014685887)

BCl is 8 Georgie corporation with headquarters (ocated at 30460 Peachtree Road NW,
Suite 1065, Atlanta, GA 30305, BCI has anthority to provide interstate and internsiignal
telecommunications services.? BCI’s wholly-owmed subsidiary, Bircli Communications of
Virginia, Inc., operates pursuaml to BCI’s mternatianal 214 aulhority end is prepering io file its

registration to provide domeslic telecommunications services.

TB File Mo. [TC-214-19970026-00584, FCC Filer 1D 815112,
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Birch Telecom, a Delaware corporation, is & wholly-owned subsidiacy of BCI with
headquarters located at 3060 Peachtrce Road NW, Suile 1065, Atlanla, GA 20305, Birch
Telecom has authenly o provide international teleconununications services from Lhe
Commigsion.? The following wholly-owned subsidiaries operute pursuant to Birch Telecom’s
iniemetional authority and alsc provide inlersiate lelecommunicalions services: Birch Telecom
of the Soulh, Inc., Birch Telecom of the West, inc., Birch Telecom of the Great Lakes, Inc.,
Birch Telecom of Missour, Inc., Birck Telecom of Oklahoma, inc., Birch Telecom of Texas
Ltd., LLP, Birch Telecom of Kansas, Inc., Birch Camunicalio;m of the Northeasi. Inc., lonex
Comrtnunications, Ine., lanex Communications Soulh, Ine., and [ouex Cammunications Noith,
IncA

Birch and i1 wholly-owned subsidianies githey offer service or ere certificated to offer
telecommunications services in the follpwiug 33 states: Alabama, Arkansas, California,
Coloredo, Florida, Georgia, Illinois, Indiane, [owz, Kansas, Kentucky, Louisiapa, Masgsachusetls,
Michigen, Minnesota, Mississippl, Missoun, Monlana, New Jersey, New York, Nocth Carolina,
North Dakola, Nebraska, Ohio, Oklahoma, Pennsylvania, South Camolisa, South Dakota,
Tennessee, Texas, Washinglou, Wisconsin, and Wyonnng Birch and itt wholly-owned
suhsidiaries have applicahons w provide telecommunicalions services pending in the following

Five (5) states: Delaware, Marylind, New Mexico, Oregon, and Virginia.

1B File Ho. ITC-214.19%50701-00441.
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Blrch Telecom of the South, Ine. (FCC Filer 12 320616), Birch Telecom of the West, Ine. (FCC Filer ID
8279835), Birch Telecom of the Great Lakes, Tne. {FCC Filer ID §265636), Birch Telecom of Missouri, inc, (FCC
Filer [D §19422), Birch Telecom of Oklahoma, Inc. (FCC Filer [D 820061), Birch Telecom of Texas LTO LLP
{FCC Filer 1D 819943}, Birch Telecom pf Kansas, Inc. (FCC Filer ID 867993), IONEX Communications, Inc. {FCC
Filer 1D 815174), lopex Communications South, Ing. (FOC Filer 10> §33443), lonex Commiuricstions Narth, [nc.
{(FCC Fliex 1D 815082, The FCC Filer 1D for Birch Communications of the Northeast, Ine, i pending given that its
registration was filed September 7, 2010,




B. American Fiber Metwork, Inc. (FRN: 0086801583)

AFN is a Delaware corporetion with headquarters lacaled al 9401 Indian Creek Parkway,
Suite 289, Overland Park, Kansas 66210 AFN Las anthonty to provids interslate and
international telecommuonications servioes. AFN and its affiliale American Fiber Network of
Virginia, Inc. either offer service or are certificeted 10 offer telecammunications service in all
fity states and the District of Columbia walh the cxception of Alaska, Delaware, Maine, New
Hampshire, Vemmont, and Wesl Virginia.

C. CloseCall America, Ine. (FEN: 0017037474)

CCA is a Delaware corporation will offices located a1 101 A Log Canoe Circle,
Stevenaville, MD 21666. CCA halds domestic inlerstate aithorily only.8 CCA and its affiliale
ClaseCall America, Inc. of Virginia are authorized o provide ®lecomununications service in the
following states: Delaware, Florida, I'linnis, Indiane, Kansas, Mame, Maryland, Massachusetis,
Michigan, New Hampshire, New Jersey, New York, Ohio, Pennsyivanis, Rhode 1sland, Texas,
Vermont, Virginia, and Wiscoasin. |
III. DESCRIPTION OF THE TRANSACTION

On Seplember 3, 2010, BCT agreed to purchase cértain assets and coslomers of AFT and
CCA pursyant to 2 Sale Agreement pursgant to Arlicle & of the Tniform Commercial Cade (the
“Transaction™). The assets (o be purchased juclude customer uccounts, accounts receivable,
customer agreements and contracls, vendor agreements and contrects, apd iniellectual property
sssociuted with the customers currenlly receiving AFN and CCA services in the following states:

Alabama, Califomis, Colurado, Delaware, Flarida, Georpia, Illinois, Indiane, lowa, Kansas,

IR File No. 1TC-214-19p2908-00541, FCC Filer ID B21528.
FCC Filea 1D 821270,




Kentucky, Lovisiana, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri,
Montana, Nebraska, New Jersey, New Mexico, New Yuoik, torth Carolina, Ohio, Oregon,
Pennaylvania, South Caroling, Tennessee, Texss, Virginia, Washinglon, and Wisconsin. The
ownerslup structurs of Birch will not be affected by the Transectien. The assets to be purchased
do not include the Commission ewthorizations held by AFN and CCA. Cousummation of the
Transaction is contingent on, among other lhings, receipt of all necessary regulatory approvals.
IV. PUBLICINTEREST STATEMENT

The proposed Transaction furthers llie public interest, convenience, and necessity.
Approval of the Trensaction is in the public interest becanse il will advance economic efficiency
by enabling Birch to expand its own business and echieve econemiied of scale, These bensdils
are experted o strengthen Birch'’s ability to expand its offerings end services to & broader
customer base. The Transacuon will enahle Birch to strengthen its competilive position to the
benefit of consumers and the telecommunications markelplace,

Furlhermore, the Transaction will he conductad 1a a manner thal will be ansparent to
current ATN and CCA customers. Upon consvnumntion of the Transection and after complelion
of the cuslomer transfer, Birch will provide AFN and CCA customers wilh the same service
goality they have come to expect and all billing will be fiandled by Birch using the Birch name.
AFN and CCA cuslpmers will continue to receive the same services that they currently receive
without any immediate changes to the service offerings, rates, or lenms and conditions.
Applicants will also provide prior written norice of the Transacliou o currenl AFN and CCA
cuslomers in accordacee with Section 64.1120(e) nf (he Commission’s rules and applicable state
customer natize rules,

Finelly, the proposed Transaction does not present any enticompelibive issues. Afler

consummatoen of the Transection, Birch's todal share of the interstate interexchiange markel will
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be less than ten percent (10%). [n addition, there are many other interexchange carriers
aperzting on & nationwide basis.

Y. INFORMATION REQUIRED BY SECTION 63.24(e) OF THE COMMISSION'S
RULES FOR ASSIGNMENT OF ASSETS

In snpport of this Application, the Applicents subwnit the following information pursvant
to Secticn 63.24{e} of Ihe Comunission’s ruies, which is the information requested in paragraphs
{2)-(d) and {a)-(p) of Section 63,18 for both Applicauts and the informmation requegied in
paragraphs (h}-(n) af Section 63.18 for Birch.

{a) Name, contact address, and telephone nomber

Assignors
American Fiber Network, [nc. (FRN: D0U6801583)

9401 Indian Creck Parkway
Suite 2R0

Qverland Park, Kansas 66210
913-338-2655 (telephone)

CloseCall Awnerica, Inc, (FRN: (017037474)
101 A Log Canoe Circle

Stevensville, MD 21666

913-338-2658 {telephone)

Assignees

Birch Communications, fne (FRN: 0005044375)
Birch Telecam, Inc. (FRN: 0014685887)

3060 Peaclitree Road N'W

Suite 1065

Atlanta, GA 30305

877-7TT2-4724 (teleplone)

(b) Citizensbip
AFN, CCA, end Birch Telecom are corporations organized and existing under the laws of

Delaware, BCI i3 a Georgia corporation.




(e) Correspondence concerning this Application should he sent to (Answer to
IBFS Main Form Question 10):

Douglas C. Bethell ' Angela-F. Collins

American Fiber Network, Inc, and (Cahill Gordon & Reindel LLP
CloseCall America, Iuc 1990 K Street, NW, Smite 950

9401 Indian Creek Parkway, Suite 280 Washington, DC 20006

Overland Park, KS 66210 | 202-862-8930 {telzphone)

913-338-2658 (telephone) 202-862-8958 (facsimile)

013-338-5285 {facaimile) acollmsi@cgrde.com

(d)  Internalional Sectlon 214 Authoerizations (Answer to IBFS Main Form
Question 1)

AFN helds blanket domestic Section 214 authority and global Seciion 214 authority o
provide intemational facilities-based and resale services.” CCA hLolds blanket domestic Section
214 anthorily.? BCI holds blanket domestic Section 214 authority end global Section 214
authority to provide international facilities-hased and resale services.® Birch Telecom holds

global Section 214 authority lo provide intemational facilities-based and ressle services.!?

IB File No. ITC-214-153390908-00581, FCC Filer 1D 821538,
FCC Filer ID B21270,

IR File Mo, ITC-214-15970916-00584, FOC Filer [D 815113, Birch Communicarions of Virginia, ne_
operztes pursuant Lo BCT's inlemationzl authority and is preparing to regisier for blanksl domesiic authority.

® IE File Mo ITC-214-1992G701-00441. The following wholly-owned subsidizries operste pursuant to
Birch Telecom’s international aphority and also provide interstate felecommunications services: Birch Telecom of
the South, Inc. (FCC Filer LD 820614), Birch Telecem of the West, Ine. (FOC Filer 1D 8279835), Birgh Telecom of
the Gireat Lakes, Inc. {FCC Filer [ 326636), Birch Telecom of Mizszouri, Inc. {FCC Filer 1D 319422), Birch
Telecom of Oklahoma, Tne. (FOC Filer 1D 8200613, Birch Telecom of Texas LTD LLP (FCC Filer ID 319948),
Birch Telecom of Kansas, fne. {FCC Filar [D 807993}, IOMEX Communications, Inc. [FCC Filer 1D 815376, Jonex
Communicalions South, Inc. (FCC Filer 1D 808443), [onex Communications Morth, Inc. {FCC Filer 1D 215082).
Birch Communications of the Northeast, Inc. alse operates pursuant te Birch Telecom’s international authority;
Birch Communications of the Mortheast, Inc.'s registration was filed September 7, 2010 and its FCC Filer 1D is

pending.
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{h}  Ten Percent Greater lnterest Holders/Interlocking Directorates { Anywer fo
IBES Main Form Question 11 and 12)

The following emities and individualg hold a lew percent {10%) or greater direet or indirect

ownership interest in Bisch Telecom and BCI:'

Birch Telecom — BCI, a Georgia corporation will pffices at 3060 Paachtres Road, NW,

Suile 1065, Atlante, GA 30305, owns a 100% voting and equily interest in Birch Telecom.

BCI — Birch Holdings own a 1 00% voting and equity interest in BCI. Birch Holdings is
a Georgie corporalion whose principal business js telecommunicetions holdings. The address for
Birch Haldings is 3060 Peachtree Road, NW, Suite 1065, Atlanls, GA 30305, The following
enlities and individuels hold a ten percent (10%) or geeater direct or indirect ownership interest in
Birch Holdings: (1) Holcombe Green, a U.S. citizen, owns s 66% voling and equity interest in
Birch Holdings and (2) R. Kirbry Godsey, a U.S. citizen, owns a 32% voting and equnty inlerest'2 in
Birch Holdings. The address for both Mr. Green and Mr. Godsey is 3060 Peachiree 3L, NW, Suite
1060, Arlanta, GA 30305. “

Np officer or director of Birch Telecom, BCI, or Birch Holdings is also an officer or
director of any foreign carmier. Other than 88 set forth in this Joint Application, no other emtity or
individual owns a len percent {10%6) or greater direct or indirect equity or voting interest in Birch
Telecoin, BCI, or Birch Holdings. None of Lhe entilies or individuals holding an interest in Birch

Telecorn, BCI, or Birch Holdings hold ariy intetesls in olher telecormmunicalions-relaled enlities,

On Septeruber 20, 2010, BC1 end Birch Telerom fled a notice of a pen forma eonmnizdon. See 1B File
Nos. ITC-TAC-20200920-003467 and I TC-T/C-20100920-00370. This pev fare o reorganizatian will be
conzummated an ot befors Sepember 30, 2010, The ownership mformarien set lorth herein reflects the gwnership
of BCI and Birch Telecom after the consummigtian of the reorganization.

" R.Kiby Godsey Lolds hla percemtage Lhrough his individual boldings and throogh the R. Kirby Goduey
2008 Grentor Remined Annuity Trust



Birch does nol have any interlocking diceciorates with a torejgn -:.arrif:r,13 nor will Bicch have any

surh direclorates after consummation of the Transaction. Below js Birch’s orgsnizational chart:

‘ Birch Communications
Holdings, Inc.

‘ Birch Cammunications,
Inc.

Birch N \
Communizations Birch Telecom,
of Virglnia, inc. Inc.
Varolug _|
subsidiaries
namad in Joing

Application

{i) Foreign Carrier Affiliation Certilleatinn { Answer to IBFS Main Form
Questions 14-17)

Birch certifies that it is nnt a foreign carrier, that il is not affiliated with a foreign camier,
and that it will not become affiliated with a forelgn carrier a7 a result of thie Transaction.

{j) Foreign Carrler and Destination Countries {Answer to IBFS Main Form
Questions 14-17).

Birch certifies thal npon consummation of the Tranzaction il will not provide
intermalional telecommunicetions services to any destnslion courtry in which: (13 Birchis a
foreign cartier in the destination market; (2) Birch comtrols & foreign carrier in the deslination

market; and (3) two or mare foreign camiers {or parties Lhet contro! foreign carriers) own, tn the

As detined by 47 C.F.R § 43.09(d).



eggregate, more than twenty-five percent (25%) of Bircl: and are not parties to, or the 1
beneficiaries of, a contractual relationship affectifig the provision or marketing of iutemational
basic telecommunications services in the Unjted Stales.

(k) WTO Membership of Destination Couulries (Anawer to IBFS Main Form

Questions 14-17).
Not applicable.
D Iniernational Telecommunicatinns Services (Answer to [BFS Main Form

Questions 14-17).
Birch will not resell the intemational switched services of an unaffiliated U.S. carnier for
the purpose of providing international telecommunicaiions services to a country wiiere it is a
foreign carrier or is affilisted witly a foreign carrier.

(m) Non-dominant Regulatory Classification (Answer to IBFS Main Form
Qnestions 14-17).

Not appliceble.

{n)  Special Coocessions Certification (Answer (o IBFS Main Forin Question 21).

Birch has nol agreed tv accept special concessions directly or indircctly from any loreign
carrier with respect 1o any 1).8. inlernational route where Ibe foreign carrier possesses sofficient
market power oo the foreign end of the roule lo edversely affect competition in the U.S. market,
and will not enter unto such agreements in the future,

fo) Federal Benefits/Anti-Drug Act of 1988 Certilicatiou {(Answer to IBFS Molu
Form Question Z5).

Applicants cenity, pursuant 10 Sections 1.200] throngh 1.2003 of the Commission’s cules
thal they are not subject fo & denial of federal bemelils pursuant to Section 5301 of the Ani-Drug
Abuse Actof 1988, 21 U.S.C. § 862,

(p)  Eligibility for Streamlined Processing (Answer to IBFS Main Form Question
20). .

10




Applicants request streamlined processiog of Lhis Application pursuant to Seclion 63.12
of the Commission’s rules, 47 C.F R. § 63.12, for the reasons sel forth aboye.

VL. INFORMATION REQUIRED BY SECTION 63.04(b) OF THE COMMISSION’S
RULES FOR TRANSFER OF CONTROL OF ASSETS

In accordance with the requiremments of Section 63.04(b) of The Commissian’s rules, the
additional i ptormatioa required by Seclion 63.04(b) of the Commission’s rules for transfer of

conirol of assets is provided in Exhibit A.
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WHEREFORE, for the forgeing reasons, Applicamls respectully request that tha

Cammission act expeditiously to approve the proposed Transaction.

Respectfuily submitted,
AMERICAN FTBER NETWORK, INC. BIRCH COMMUNICATIONS, INC.
AND CLOSECALL AMERICA, INC. BIRCH TELECOM, INC.

A
P

Birch Communicatians, Inc.
3060 Peachiree Road NW
Suile 1065

Atlanla, (3A 30305

Angele F. Collins

Cahill Gordon & Reindel Lip
1990 K Strest, N W, Suite 950
Waghington, D.C. 20006
202-B62-893Q (telephone)
£66-255-0185 (faceimile)
acollins@cgrdc.com -

Dated: September 23,2010
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WHEREFORE, fur the forgoing reasons, Applicants respectfully request thet the

Comimission sct oxpedilipusly to approve the propased Transection.

AMERICAN FIHER NETWORK; INC.
AND CLOSECALL AMERICA, INC.

Respecifully submitied,

BIRCH COMMUNICATIONS, INC.
BIRCH TELECOM, INC.

Douglas €. Bethell

American Fiber Netivork, lncAGloseCall
America, Inc,

9401 Indian Creek Parkway

Suite 280

Ovarland Paek, KS 66210

613-338-2658 (elephome)

913-338-5285 (facsimiis)

doug bethel@afhlid.com

Dated: September 2 , 2010

Vincent M. Oddo
PresidenlACED)

Blreh Communications, Inc.
3050 Peachtree Road N'W
Suile 1065

Atlanta, GA 10305

Angela F. Collins

Cahil! Gordon & Reindel LLP
1990 X Street, N.W., Suite 930 -
Washington, I+.C. 20006
202-862-8930 (telephons)
866-255-0]35 (fzcsimlle)

acoflins{fegrde.com



Exhibit A
INFORMATION FOR TRANSFER OF CONTROL OF ASSETS

In sccordance with the requirements af Section 63.04(b) of the Commission’s rules, the
Applicants provide the following information in supporl of (heir request for anthonty to trangitr
conirol of cerlain AFM and CCA assets lo Birch.
63.04(a)(6): Descriptioo of the Transaction

The Transaction is described in Section 111 of (he Applicalion.
.53.114(:1]('?): Description of Geographic Service Area and Services in Each Area

A descriplion of the geographic service areas end services provided ju each areu is
described in Section I of the Application.
63.04{a}Bj: Presumption of Non-Domiuance and Qualification for Streamlining

This Application is eligible for streamlined processing pursuamt to Section 63.03(b)(2) of
the Conunissian’s rules because: (1) Lhe proposed Transaction will resnll Rirch having a market
share in the interstale interexcheange market of lesa than 1en percent (10%); {2) Birch will provide
compehfive telephone exchange services or exchange access services exclusively i geographic
areas served by a dominant local exchanpe carrier that i¢ wat u party to the Transaction; and (3)
ucither the Applicants nor eny of their affllintes are regulated a8 dominamnt with respect to any
Service.

63.04(a}9): Other Pending Commission Applicatioos Concerning the Froposed
Tronsacton

Mone.
63.04(a){19): Speciul Considerations
None,

63.04(a)(11): Whuiver Requests (If Any)

145154.2



Noae.
£3.04(a)(12): Puablic Interest Statement
The Transection is in the public inlerest for the reasons detsiled in Section 1Y of the

Application.
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