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445 12th Street, SW SEP 302010

Washington, DC 20554

Feders! Communications Commission
e ol the Seeany

Re:  Qwest Corporation Reply to Opposition 10 Motion to Modily Protective Orders
W Dockel Nos. 04-223, 05-281, 06-109, D6-172, 07-97

Dear Ms. Dortch:

Please see attaclied a copy of Qwest Corporation's Reply to Opposition to Motion to Modify
Proteclive Orders in Lhe above referenced dockers. This reply has already been submilted
through ECFS in all docketls excepi W Docket No. 07-97. ECFS indicated that WC Dockel
No. 07-97 was nol available for “intemet filing.™ Accordingly, we are providing an original and
fow paper copies 1o you for inclusion in this dockel. Also altached please see an additional copy
for your olfice to stamnp and retum.

Shonld you have any queslions, please do nol hesitgte o contacl me.

Respectfully submitied,

%} _

Elvis Stumbe

Wilmver Cutler Dickering Hile and Deer erp, 1379 Deaoaylvanis Avenue MW, Washingeoo, DC 20008
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FEDERAL COMMUNICATIONS COMMISSION ™ Loy

Washingian, D.C.

In the Matier of

Petition ol (pwes1 Corporation 1or Forbearance
Portuant 10 47 D.S.C. § 160(¢) in the Omaha
Metropolilan Stalislical Area

In 1he Maiter ol

Petition of ACS ol Anchorave, Ine. Pusuant 1o
Seclion 10 of the Crmnmunicalions Act of 1934,
as Amended, for Forbegrance [rom Sections
251 (c) 3y and 252(d)¥ 1) in the Anchorage Swdy
Area

In the Matter ol

Petition of ACS of Anchorage, 1nc. Pursuantto
Section 10 of the Communications Actl ol 1934,
as Amended (47 ULS.C. § [&D{c)). lor
Forbearance froin Certain Dominant Carrier
Regulation of Its Interstale Access Services, and
{or Forbkearance Irom Tide 11 Regulation of Its
Broadband Services, in the Anchorage, Alaska,
Incumbent Local Exchange Carrier Study Area

In the Malter of

Petitions of the Verizon Telephone Companies
for Forbearance Pursuant to 47 LLE.C. § 160(c)
in the Boston, New York, Philadelphia,
Pittsburgh, Providence and Virginia Beach
detropolitan Statistucal Arcas

In the Matter ol

Pelitions of Qwesl Corporation lor Forbearance
Pursuant to 47 U.S.C. § 160{c} in the Denver.
Minneapolis St.-Paul, Phoenix, and Seaule
Metropolilan Stalistical Areas
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WC Dockel No, 0d-223

WC DockenNo, 05-281

W Docker Mo, 06-10%

WC Dockel Mo, 06-172

WC Dockel No. 07-97



REPLY TO OPFOSITION TO MOTION TO MODIFY PROTECTIVE ORDERS

Cox’ s obpection to Owesk' s request Lo modity the proteclive orders 15 unpersuasive and,
in key respects, badly confosed. Owest fited this inotion solely Lo ensure thel the Tenth Circuit
can read the unredacted 1ext of the Commission™s orders in the above-captioned proceedings—
and, mosl Imponant, the Ohveest S-ME4 and Ferizon 6- M54 Oeiders—so that the Tenth Circuit
may judpe for ieell whether the Commission’s Phoenic Crder impermissibly departs (ron key
aspecls of these prior orders.' Contrary 1o Cox's apparcnt misimpression, Qwest does sof seek a
broader right to submit any nonpublic infonnation that was subimitted into the record of those
earlier proceedlngs but is not reflecled in the Commuission®s orders. [ secks only 10 allow Lhe
Tenth Circuil 1o read—and the parties 1o submit confidential briels guoting froin—ithe full FCC
precedent thal the Phoentr Order pervasively cites and partially overtules.

The narrowness of the reliel Qwest seeks here confirmis the unreasonableness of Cov’s
lonely oppasition, Throughour the two orders disputed liere—l1he Ferizon 6-MSA Order and 1he
Chvest -MSA Order—Lhe Commission mentions Cox-specilic proprietary information in onfv a
single passage; the first sentence of footnote 100 in the west #-MSA Order, which identifies

Cox’s 2008 inarket share in Phocnix.? That market share information is not only dated, bul

: See Mein. Op. and Order, Pefition of (hvest Corp, for Forbearance in the Phoenix, 47

M4, 25 FCC Red 8622 (2010) (“Phoenix Order™), pei. for review pending, No, 10-9543 (10th
Cir, filed July 30, 2010); Mem, Op. and Order, Petitiony of Qwest Corp, for Forbearance in the
Danver, Minneapafis-St. Paul, Phoenix, and Seaitfe MSAs, 23 FCC Red 11729 (2008 (% Cheest
£-MSA COrder™); Men. Op. and Order, Petitions of the Verizon Tel. Cos. for Forbearance in the
Dostan, New York, Philadelphia, Pittshurgh, Providence and Virginig Beach M54y, 22 FCC Red
21203 (2007) (*Verizan 6-MSA Order™), vemarded, 370 [F.3d 294 (D.C. Cir, 2009).

-~

- Cheest L-MSA Ovgfer, 23 FOU Red at 11749 7 27 0. 106, Foowote 100 also provides “the
implied markert sharcs of the cable operalors™ in Denver, Minneapolis, and Scaltle, but those

MS5As are served by Comeast, which has consented o Lhe reliel Qwesl seeks in this motion, Sec
id, Separately, foomote 50 ofthe Verizon Six-Mi4 COvder identilies “lhe combined markel share
lor the calve companies™ iy gach ol several Venizon MSAs, Verizon 6-MSA Order, 22 FCC Red



highly pencralized: for example, it is averaged across the Phocnix MSA and is not broken down
by wire center or ip code. In contrast, the Qwesi 4-MSA Order contains equally or more
sensitive information from other providers. such as X0, PAETEC, Time Wamer, (Comcast, and
Inlegra. See Owesf 4-MSA Orider, 23 FCC Rod &0 1173293300119, 117559 36 n.134.
signilicantly, each ol those providers has consenled 1o the reliel soughe in (his inotion.
Mareover, even with respect (0 that Cos-vpecilic passage in fostnote 106 ol the Cheesr -
AfSA Oreler, Cox has idertified no plausible reason for keeping the Tenth Circuit from knowing
what the FCC said in the Owesr 4-MSA Order about Cox’s 2008 Phoenix markel share, As Cox
acknowledogs, the Tenth Cirewit will have access (o conflidential information about Cox™s 2010
market share. which is disglosed bod in paragraph Bl ol the Phoenix Order and the underlving
record material. and is of course imore compelitively sensitive than the inore dated information
conuained in the {wess 4-MSA Order. Coxresisis the disclosure of that dated information
alyway on the theory than # “would yield campetilors valuable insights into Cox’s cusiomer and
line growth in the Pheenix market.”™ Cox Opp.al 3. This is nonsénse. Granting the relielf Qhwest
seeks liere would not “yicld compelitors valvable insights” into anyling, because all proprietary

information will remain subject o the usval safeguards against nappropriale disclosure.” Bul

al 213084 27 .90, 1t does not list any market shares spevific to Cox, alihough a subsel of those
MSAS is served, at least in part, by Cox. In any evenr, informaiion specific 1o particular
competitors in Verizon MSAg iz less critical 1o QwesCs appeal than information specific o
Phoenis, wliich is the subject ol Qwest’s Tenth Cireuit appeal.

Cux threatens Lthat “Cox and other similarly situated panics™ may stop “cooperal[ing]”
wiih the Comnission®s information requests if the Commission modifies the proteclive orders
here to penuly meaningful judicial review. Cox Opp. 7-8. This is untenable in several respects.
First, all “similarly sitvated parties™ disagree with Cox on Lhis. because Lthey have all consented
1o the reliel sought here. Second, as we have discussed, Cox previously agreed Lo the
medification of these same protective orders in garlier appeals, and most people who would gain
access o the redacled information afreody had access to the same inlormation two years apo by
parlicipating in those appeals and the underlying I'CC procecdings. Any incremental
confidentialily concerns Cox might have now are thus Jde minimis. Third, Qwest does not seek



granting this motion will yvield “valuable insizhls” ro the Tenrk Crireuir aboot whether it makes
sense 1o conlinue regulating Qwest as a monopolisl despile the very magnitude of “Cox’s
customer and line growtl in the Phoenix marker’—a key argument (pwest intends 1o stess on
appeal.

Cox also stumhbles when, in seeking o downplay the precedential importance of these
prior FCC orders, it trles (0 anticipale the issues in this appeal (o which Cox is not a panty). Cox
contends that Qwest “capnat serigusly argue o the Tenth Clrcuit” that the Phoenix Order
“unjustifiably diverges from the Ferizan 6-MSA Order [and] the Owest 4-MS4 Order,” given
that “[tJhe .C. Circuit held that the Ferizon 6-MSA Crder [wes] arblitrary and capriclous.”™ Cox
Opp. @ 6. That passage reveals only that Cox does not know whal OQwest's current appeal is
about und why the cumplete texr af the (e 4-MS4 and Ferizon 6-MSA Orders is so relevant
1o that appeal.

The D.C. Circuit remanded {but did not vacate) the Verizon 6-M54 Order on ihe ground
thal the Commission hed inddequataiy explained why il had departed from its carlier precedent
by imposing a loss-ol-majority-share requirement a5 a precondition for M3 A-specific
forbearance reliet. Verizon Tel Cos. v FUC, $70 F.3¢ 294 (D.C. Cir. 2009).% In the subsequent

Fhweniy Qeder, the Commission nonctheless decided o retzin 8 markel share requirenient. In

“u perpetual wril L. 1o nse confidential dala from all earlier proceedings™ {idd. al 8 11 seeks
modifcalinn of orders that would otherwise keep the Tenth Circuil from performine meaningful
judicial review by reading official Cominission orders closely relaied 1o the order under review.
Finally, 1he Commission is nol, as Cox implies, a mere supplicanl o the industry, linited 1o
hoping that regulated entities will “cooperate™ in supplying informalion the Commission needs o
discharge its respansibilities. 1l can simply direct thein o do so. See. e.g., Report and Order.
Peritton to Estabfish Procedural Reguirements to Govern Proceedings for Forbearurce Umier
Section 10, 24 FCC Red 9343, 9552-53 7 15 (2009,

i The ecourt separalely gramed the Commission’s motion for 4 volunlary remand of The

Chwest #-M54 Order in light of the court’s remand ol the Ferizon 6-354 Onider, Owest Corp, v,
FOC, No. 081257 (D.C. Cir. Aug. 5, 2000},



this Tenth Circuil appeal, Qwest will not Tocu: on the Commission s thresho!ld decision to relain
such a requivement—the only issue the 130 Circuil addressed. Instead, it will challenge the
Commission’s separate decision in the Fhoeriv Crder 10 moke the marker shave siandard lar
mare diftieult 1o meel than cven the dispuled standard adopied in the Verizon 8- M84 and (Owesr
4-MSA Ovders.

For example, Qwest will arpue that, in the Phoenix Orvder, the Commission unjustiltably
repudialed its holdings in the Verizon 8-MS4 and Qheest 4-MSA Orders on two distinel issues:
{17 wherher 1o include wireless substitution when calculating a petitioning ILEC™s markel share
for purposes of the markel share requirement, and (2) exactly whal markel share a petilioning
ILEC needs 1o show when il laces one ascendant cable competitor (here, Cox) rather than several
smaller wireline competitors. [hase issues were nol before the D.C. Circuit because, in both the
Verizon 8-MSA and Owest 4-MSA Grders, the Commission had resolved them in favor of the
ILEC. In assessing Qwest's claim that the Phaeniy Order unpennissibly depaned from those
twa prior orders an these and other issucs, the Tenth Circuit will need 1o see what the
Commission said in those prior orders, and specitically whar it said aboul marker share.”

Finally, it bears repearing that the Cheest +- M54 Order discloses Cox-specilic proprietary
information anly in the first senience of faatnote 100, As discussed above, the infonnation in

har sentence is maierial 1o Owest’s Tencth Cireuin appeal, and the Commission shouwld not

: For exomple, on the issue of the market share theeshald that must be mer, compare

Plocnix Order, 25 FUC Red at 8664-68 9 8] (identifying Qwest and Cox market shares), with
{2wesf J-M8A Oeder, 23 TOC Red ar 117432459 21 (identifying bul redacling Qwest market
share [igure that “hkely would be suiheient 10 grant [orbearsnee under the Comimisston’s
precedem™). And on the bssoe of wincless substitelion. compare Phoacnix Order, 25 FCC Red al
Boin ¥ ! ~We recoenize that excluding mobile wireless service lrom the product inarket lor
residential wireling service may appear 1o represent a change in course from e slarements in
scune prior Commission orders "y, with (heest S-S54 Order, 23 FCC Red at 11732-43 9 19-21
tdisenseing bol redacring Owvestinarket shares when certain cut-the-cord [igures sre comsideved ).
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prevent the Teath Cireuil fraom reading it or the parties [rom quoling il in the confidential
versigns ol their briels. Bul apart troin thet single sentence, there can be no conceivable
juslification for denying the Tenth Circuil access o any of the other redacted material in the
(et 4-ASA Order. Similarly, there is no conceivable justification lor denying the Tenth
Circuit access w the unredacted version of the Ferizon 8-M3A Order wilh the possible exceplion
of tootnate 90 {s2c note 2, snpred. All of the remaining material in both orders reflects either
{1} gencral markel infarmation that is not specille o any single provider it Ovwest or (2) is
specific 1o providers diat have consented Lo the religl souglit i this moton—i.e., all providers

cxcepl Tor Cox.

Lnder the Tenth Cireuil’s sehedule, Qwests opening briel is likely to be due by mid-
November, and Qwest has begun preparing diat bricl in earnesl. Qwest thus renews its cxisting
request thal he Comumission resoive this motion by October 1, 201 0-—ar, al the latest, Oclober

6—s0 that, if need be, (Qwest can seek any necessary intecvention from the Tenth Circutr

Respectfully submutied,

Svf Jonathan B, Nucchierlein
Jonathan E. Muechlerlein
Heather M. Zachary
Clvis Stumbergs
WILMER CUTLER PICKERING

HALE AMD DORR LLE
1873 Pennsylvania Ave.. NW
Washingion, DC 20006
Ehone: (2023 663-6000
Fax; {202) 663-6303

Counsed for Chwest Corporaiion

Seplember 3. 201}



