
September 30, 2010

Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
Room TW-A325
445 12th Street, SW
Washington, DC 20554
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FILED/ACCEPTED

SEP 301D10
FIldoral Dl...unll:all..... ClJmm"i3D11

~110,;.0 ollh8 ~ralll'l

Re: Q,...e51 Corporation Reply to Oppo~jli()n 10 Motion t() Modn)' Prl)teeli~eOrden
we Docket Nos. 04-223, 05-281, Of>. Hl9. (l6·I7Z, 07.97

Dear Ms. Dortch:

Please ~ee attached a copy ofQwest CorporatIOn's Reply to Oppo~;tjon In Motion to Modify
Protective Orders in the above retb-enced do~ket$. This reply has already been submitted
through ECFS in al1 dockets except we Docket No. 07-97. ECFS indicated that we Dnakcl
No. 07-97 W!IS not available for "illiemel filing" Accordingly, we are providing ~ original and
foul' paper copies 10 you for inclusion in this dockel. AI$o altached please see an addilional copy
for your office to stamp and return.

Should you have any questions, plea:se do nol he~ilale to contaci me.

---._------
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n: m: RAL COMM UNICATIONS COMMISSIONF!:<IanrIQC::,'""ca1loIlo Qlm

WH~hington. D.C. of!tleS"<r~Ill",~

In \he l.bller of
P"I il iOll of 1./",,,s' Corporo"ull Ic,r furkJral!~e
P"f'!.uall1'o 47 V.S.C. ~ 160(c) in Ih~ Omaha
M<\rup"lil~n <';\"li,li,"1 A",~

In Ihc M"ner of
Pe' il i"n of ACS of Anch"r"~,,> Inc. l'Ul~unnl 10
S"clir,n 1001 Ih" Cf'lIlmunicallullS Acl uf 1934.
n~ Am""d"d, for Forb"ara"ce lrolll SecIiuns
25 I(c)(3) and 252(d)(l) in thc Anchorage Sludy
Area

In the Matlerof
Peti t'lun ofACS of Anchorage, Inc, Pu rsuanl[O
Scclion 10 oflhe Communications Acl of 1934,
as Amended (47 V.S.c. § 160(c)). for
forbearallce from Certain Dolt,inanl C"rrier
Regolalion 0 t' Us Inler;;l"le Acce;;;; Service;;, 3I\d
for Forbear"lIce from Tille II Rcgul~tion of Its
Broadband <';erv;ce.'i, in the Anchorage, Alaska,
Incllmbenl Local Exchange Carrier Sludy Are"

In the Maller of
P"lilion, oflhe Verizon Telephone COl1!panies
for Forbearance Pur~uanl to 4711.S.C. § 160(c)
in the HO"lon. New York. Philadelphi",
PilI;;llUrgh, Prov',dence and Virgill"a Beach
Melropolilan Slalistical Arcas

In thc Mallcr of
PClilions ofQwesl Corporalion for Forbearallce
Pur,uanl t047U.S.C. § 160(c) in lhe Denver.
Minneapolis SI.·PauL Phoenix, Rlld Seallk
Mctropolilan SI3li.\lical Areas

WC Dockel No. Q.1-223

WC Dockcl NQ. 05-281

WC Docker No. 06-109

WC Dockel No. 06-172

WC Dockcl No. 07-97



REPLY TO OPPOSITION TO MOTION TO MODIFY PROTECTIVE ORllERS

CO~· , Obj~Cl iUI\ [u ()wc,l', "'''lues' (0 mod ir~ lhe prUleeliYe orders is unpersuasive and,

in k~y r~'p~cL', b,dly cr,nr\l<~d, OW~~1 i,Ied lhis 1O,,,ioll sokly Lo ensure lhal lheT~nlh CireLli(

"an ",ad Ihe un",dacted Itxt (Sthe Cllmm;s.<irm's <)rd~r~ in lh~ ~l><)V~-caplioned proceedings--

and, mo,llmp!Jnanl, Ibe Qw~sl-l-MSIl and Vaiw1I f,-MSA Orden-so that lhe Tenlh Circuit

~>pecl> ullh~se prior orders. I Comrnry 10 Cox' s apparenl misimprcssion, O.....e;l live., no! 'eek a

broader righ I IO ;.ubm it any nonpublic infonnatioll lhat was su bmitled ililo lhc rc",>rd (If .huse

earlier proceedIngs but is nOl reflecled in lhc Commission's ordcrs. II sc"ks only!O allo,", Ih~

Tenth CirclLillo read-and lhe parties 10 ~ubmil confidelltial brief;. quoting rroltl-lh~ full FCC

preCedenl llial 'lie Phoenix Ordu pervasively CileS and panlally OYertuks.

The narrowncss oflhe rdiefQwesl >eeb here confiml.llhe umea,onahleness ofC~~ 5

lonely opp05ilion. Throughom lhe lwo orders disputed here-ille Verlwn 6-MSA Onla and Ihc

QwfSI4-USA Order-!he Commission menlions Cox-specific prOprlellll)' Informalion In onh-' a

.'Ingle passage: lhe Ii"'l 5enlence of foolnole 106 in doe Qwe,;'! 4-MSA Order, which idemitie;

Cox's 2008 markcl sharc In Phocnix.2 Thai marhl share infOimalion is nOl only ualed, bul

See Mem. Op. and Order, Peillion ofr...Jo.,·esl Corp. Jar Forheorcince in Ihe l'll/x"lx. .4Z
A,fSA, 25 FCC Rcd 8622 (2010) ("Phoenix Order"), pel 101' rel'iew pending, No. 10·9543 (IO,h
Clr. liled July 30, 2010); Mem. Op. and Order, Pdliions ofQwesl Corp.ji,r Forlxarunc'e In the
Dem'cr, Minneapolls-SI. Paul. Phoenix, and Seatlle USAs, 23 FCC Rcd 11729 (2008) ("Qwesl
4-MSA Order"); Mem. Op. alld Order, Petitions ai/he Verizon Tel. Cos.jor Farbearunce In the
DoslolI, New York, Phi/adelphia, PIIIsburgh, Pn",ldence oml Virginia Deach MSA.I'. 22 FCC Rcd
21293 (2007) ("Verlzan fJ-AfSA Order"), remanded, 570 F.3d 294 (D.c. eir. 2009).
,

Qwe-S/ 4-MS'A Order, 23 FCC Rcd at 117~9 '1127 n.106. Foolnole 106 also proYidcs "lhc
implied llI~rkel shares oflhc cable operators" in DmY~r, Minneapolis, and S~allte, blilihose
MSAs are served by Comca'l, which hascon,enled 10 lhe reliefQwe~1 'eeb In Ihi~ m"'ion. Sec
1<1. Separalely, foolnole 90 0 f lhe Vcrizon Slx-l.fSA Order idemi lies "lhe comhlned markel share
for ,he cable cOlllp~lIies" ill each orseycrnl Verizon MSAs. Verizan 6-USA Order, 22 FCC Red



."..,..,._-------------

high I}' ~ener~lized: fur Hample. il i~ averaged aero,s lhe Phoenix MSA ,nd is not broken down

by wire ceiller Or zip code, In ~~nlrasl, the Qwe,<1 4-MSA Order c()IIlains equaily Or mO'"

sen>;t;~e informali<;ln from olher provider; ~udt ~s XO. PAETEC. Time Warner, ComcaSI, alld

Il1Iegra. See Q....est4-MSA Order, 23 FCC Ked.( 11732 ~)3 11.11". 11755~)6 n.134.

SiglliJicalilly, each 01" lhose providers has cl>n,enled I" 1be relid >c'ugh[ in (hi, motion.

Moreover, e~en wilh respecl to Ihal Cl'x-~recific p~",a!C" in footn<JIe I06 0 f lhe QlVUI -1-

MSA Order, Cox ha, identified nO plausible rea"," fur keepillg Ihe Tenlh Cin;lIil from knowing

what lhe FCC said in Ihe Qwcst4-MSA O"kr~,b()UICox's 2003 Phoenix markel ~hare. A~ CO"

.ckl",wledges, rhe Tcmh Ci",uil wiil have acce.s 10 confldenlial infol'lllutioll aboul Cox's lOW

market "I",,,, wll i~h ;; di,do~ed oo[h ill pardgraph 31 of the Phoenix Order and the ~nderiyin~

record llIaleriJJ. ,'nd is of ~ourse Ill<!'" c<Jmpelitively 5ensit;ve lhan Ihe more dalcd inft'rmal il'n

comained in lhe 0"e"1 01- MSA Ord,·r. Cc'X resisls lhc disdosure of lhat daleu infonnatioll

anyway 011 the lhw",' Ihal il "would ,'idd competilOrs valuable ill,igh!> iOlO Cox's CU>lomer and

line growlh in Ihe Ph,,,,n;x m~rket." Cc>' Opp, at 5. This is nOnSenSe, Granlin{; lhe reliefQweSI

seeks here wc>~ld nOl ~yidd eompelitors valuable il1,,;~hl;" into anylh iog, because ~Ii proprietary

informatiol1 will ",ma;11 ~ULI.iecl to lhe u,ual safegll~rds a~~jnll Inappropnale disclosure.' BUI

al 211(18,12711.90. ltdoe, II0t lisl allY markel ,hares spc"ili,' t,> Cox ahh(>lJ!!h a ,u!:>,el oflhose
MSAs i, ,cn'cd, allea51 in part, by Cox. In any evenI, inl(-rlllalil'" spcciIJC 10 p;mit-lIbr
comp<.:lilOr, in Verizon MSA~ is less criIicallO Q""e,l's app~allll~n inform"liM ,pecilic 1o
Phoeni". wl1ich is the 5ubjecI orQwesl's Tenlh CireLLil appeal.

C~x lhrcalell~ Ihal "Cox and olher silll il~r1y silllah'd p~n ies" may SlOp ~~o()reral( ing)"'
w;lh !hc Cl'IIIIni,sioll'S informalion rcqllcS!i: iflhe Commission modifies lhe proIeclive ord"rs
hcre 10 pcrm]', meaningfllijlldiciai ",view. Cox Opr 7-8. T1lis is ~nIeliable ill severdl respect'.
Fir>l, ~,II ",imibr1\ silllaled parties" disagree w;dl Cox on Ihi,. becausc Ihey have all con,ented
«) the relier.'Ollghl he,.." Second, as we hayc d;scu"eJ, Cox previoll.i}' agreed 10 lhe
modi fLcalion 0 f'lhese .san\e pro[eeliyc order.l ;n {Mlier appeal", and mosl people who would gai II
access 10 lhe rcdacled informal;on ofrcody had ~Lce" 10 the same in form,liOIl lwo years J{;O by
pJrlicipaling in lho"e arpeal~ allJ Ihe underlying FCC proceedillgs, Any ineremcntal
CllnfLdenlialilJ' concerns (ox Inig.hl have now :lrc Ih", Je minim i•. Third, Qwes[ doe. nOl5eek
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granting this molion will yield "valuable illsi~hl>" ILl t/tr hm/t Circuit aboul whelh"r il makes

"enSe to r,onlinue regulating Qwe"t a, a mom)pc,li'! de,lpile the very llIagniIllde of "COx's

customer and line growth in thc Phoenix mnfkd'-~ hy argument Q>o.'esl inlends to Sires:; 011

appeal.

Cox also ,lumbles when, in seeking 10 dowllplay llie preceden(ial importance of lhese

prior FCC orders, il ules 10 anlieipal<: lhe issues in thi" appeal (10 which Cox i, nol a party). COil

conlellds thai Qwest "Callll<:Jl ~eriQV ,1)' ;lrgue 10 (he Tenlh Circuil" thai lhe Phoenix Order

"unjuslifiably div~rge~ fromlh~ Vabm 6-J.L';A Order fand]lhe Qwe.>14-MSA Order," given

thai "'[lJh~ U.c. Grey,t held thallhe Va"o" 6-MSA Order [we,] arbitrary alld capricious." Cox

Opp. a16. Thai pa.l.lag~ re"~al, clnl,v lhm Cox <.Joe" nol know whal Qwesl'~ currenl appeal is

ab,,,,t und wh~ the ~omplet" lext "rlhe (}I'''hI4-MSA and Verizon 6-,'./SA Orders is so relevanl

m (ilat appeal.

The D,C. Cireuil remanded (bUI did nN '>acale) lhe Verizon 6-MSA Order 011 (he ground

Ihal (he Commi~,iun hod iTladequ~[eiy ~xplJ.in~J why il had deparled from ils earlier precedent

f",heamll[~ ,ehel Va'ZI>n Tel COl. "FCC, 570 f.3d !Q.. (D.C. Cir. 2009): In lhe s<lbscq""nt

Ph",." •., OrdN. Ihe Com mi~.\ion nDnclhek" uec id~<J 10 r~lain a marht shar~ req"iremenC. I"

'", perpetual ",r;l. Ie, II,e confidenlial data. Irom all earlier proceedings" \'d. a( &l: II >~ch
mod i firali,.", r,f order; lhat ",ould olherwise keep llie Telllii eirc" il from perl0rmin~ m~anin~flJ I
·Iudidol rev·,ew by reeding umcial Commission urdcrs c1o.cly relale,1to rhe ordcr "mlcr re"i~",.

Fill~lIy. I he Com mission is nOI, as Co., impl ie" a mere '"ppli~anl to lhe inJ"'lry. hmileJ 10

hoping Ihm regulaled enlilie, will"co0l"'mte" in ,upplying informaliQIl the (OInmi"iol1 need, 10
di,charg" ii, re,poll,ibi Iiii",. II can simply d;recI lhem lO du so. See. e.g.. Repon: alld Order.
Pelillon 10 Estabiish Pro<:edul'ai Rcql.,inlllen/.> 10 Gowrn Proceedil1!!" jur Forbeor<1m·,- UI1,{pr
Sn'liol1 lV, 24 FCC Rcd 9543, 9552-53 ~ 15 (2009),

TJIC court separalel)' gram"J lhe (omln i"ion' ~ mOlion for a vollinlary rem"nJ of Ihe
Qwes/ 4-MSA Order in light of the court's I'elnand of Ihe Vcri;<OiI 6-!.fSA Order, QIV~.st (""'p. ,..
FCC No. 08-1257 (D.C- Cir. Aug. 5, 2009).
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"uch a requirement-the only i5sue lh~ p.e Cireuil addre,sed. ln~le~d, il will challeng~ lhe

Commission's sep~rale deci$ion in lhe Fl,Nni.,. Ord..'r 10 male Ihe markel ,hme ~Iandard lar

mOre diftieulllO meet lhan even lhe dispuled $landard ad,>pleiJ in Ihe Veriz"" 6-MS'! and {!Wesr

4-MSA Orders.

For example, Qwe51 will argue lhal, m Ihe Ph,,~"ix Order. Ih~ Comm i,~ion unjuSli fiably

rerudialed ils holdings in lhe Veri;;on 6-MSA ~lId il""-,'1 4·MSA Orders 011 lwo di5tinr.l i$$ues:

(1) wherher 10 include wirele$$ SUbSli\lIlion wh~n ~alculating a p~tilioning ILEC's markelsliare

for purposes oflhe markel :;hare requiremelll, alld (2) exaedy what market share a pelilioning

ILEC needs lO show when il faces One ascendant cabie competitor (here, Cox) ralher thll several

smaller wireline competitor." rh",,,, i"ues were nol before lhe D.C. Circuit be;:ause, in bOlh lhc

Veri.zon 6-MSA and Qwe~1 4-MSA Order.', the Commission had re"olved lhem in favor ofille

ILK, In a,."".. ing Qwe_r _ c1ai'n that Ille Ph,'cn;x Ordu impermissibly departed from lhose

lwO prior orders Oil rhese and other ",ucs, Ihe Tenth Circuil will need 10 See whallhe

f i"ally, iI bears repeari ng \har lhc Q,..•.;, 4- AJSA Order disclo>es Cox-,peeifie pmprielary

in f"rma!j'.ln I.lnl y in the r"'l ~enle"ce "f tootno[e IO~" As discussed above, the ill ronllalion in

Ih'l ~enle1l,e i, ma',c,i:lIIO Qw~,t'~ T"nth Cin:LL;1 "pre,,!. amJ the Cornmi%ion should nO[

Fl'r e.\~mpie, un Ihe i"L1e "f the mJ,kel ,h"re Ihre,hold thai mU51 be me', compare
Pitr't'I,h Ordrr, 2S I'L'C l.(cd al ~61>4-6S ~ ~i (ilklllit}'LJl£ (lwe,t alld Cox marke1 shares), Wilh
O""',/4-MSA r)rd,>" n fCC Rcd al 117~3·~5 ~ 21 ['~Cntili';n~ bm n::daeling Qwest market
sh~re Ji,;ure Ih"t "I ,kely .....vu Id bc suJr,ci"nl IGg,"nl fvrb""rJnee under lhr, ('ommi"ion' $

pn::ced~nl"). And Gn Ih. i"ue "fwin:le" 'L1h"iILtlic,ll. rf,mpnre 1'I"l.'nix Order, 25 fCC l.(cd al
865,,'- f>l ("We rec"gn;>e Ihnl exrlLldin~ mobile I',IC"le5S servi<." fl'(>m 'he prodHCI 'tlarke' lor
r~,id.nli"1 I'.-IC"IIl'e service l1l~Y ~ppe~r Iv r~present a change in course from (he 51~remcnl> in
5,>llle prior Commi,s;on G,,1(;r\ h), wilh Q11'esl-I-MSA Order, 23 FCC Red at 117~~_45 "11'1-21
(dlS';llS~ing bIll red"C1ing Owe'llllarkel shan::s when certain clll-lhe-cord figure, Ul ... "I'n.<id.'·-e<:!1



prevem the Tenlh Cireuill'r<lm readi"~ il Lir lhe parties from quoling il in theconfidential

ve"i<Jn~ orlheir bri"r,. BUI ~p~rt truln lhal sillgle semenee, lhere can bc nO conceivable

ju iLi fiC~licln Ic.r dell ying th" T"nth C ircu LL J.eee,5 !O any of Ihe olher redaeled malerial in lhe

Q.....'.,., ~-ANA O,da. Simi lar! ~, lher~ is ric' cClllceivable jU5lificatioil for denyillg llie Tenlh

C ircu it ~cce,s tcl llie uuredao:ted v""ic'" of tho: , 'orizon 6-_,~f.SA Order wilh the possible exceplion

of l"(>(Iln",,, 90 ("~l" 'IOle~, ,,,p',,). All M-lh" remaining malerial in bOlh orders rene"ls eilher

(J) gtnl;r:.l markcL inlormaliun lh:ll i, nul ,pecilil" [() any 'ingle provider hul QweSI or (2) is

sp~ci fie 10 pn:ov icicr, lliat hJ"" CclllS<;lIled lU th~ ,di~r sough! ill Iii i5 mOlion-i, e" all providers

l;Xl;l;pl for C()x.

• • •

Undcr Ih" Tenlh Cireuil', j.l;hcd"I<, Qwe'l', upening briefi" likely [0 be due hy mid-

Nov~mb~r> and QW~,I ha.' begun preporing ,h~l brier in "Jrlle51. Qwest Ihu5 reneW5 j,S exi5ling

requcsl lhal lhc Comlll ission rcsolv~ Ihis mDI illn by OClOh~r I, 20 Jo--or, al lhe lalesl, OclOher

6----'0 lhat, ifneed be, Qwesl call ,eek ""Y Il~C~5Sary Inter""lIlion frolll the Tenth Cireuil.

.I.d Jonathan E. l,'urdllerlem
Jonmhan E. Nuechl~r1ein
Heather M. Zachar)'
Elvis Slum her""
WILMER CUTLER PICI;ERIl'G

HALE ,\NIl DoItR LU'
I B75l'enmylvallia Ave .. NW
Wa"hingte>n. DC 20006
Phone: (202) 663-6000
fax: (202) 663-6363

Coun.,ellor I",.h'nl Corl'0rillir>l1

September 30. 2010


