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)
Improving Public Safety Comunications ) WT Dockel No. 02-55
in (he 00 MHz Band )

)
New E({) MHz Band Plan for Puertg Rico )
and the U.S. Virgin Islands )

To: Chiel, Public Safety and Homeland Security Purean

REQUEST FOR WAIVER

The 800 MHz Trmansition Adminisirator, LLC {“TA™), pursuant to Section 1.925 of the
Federal Communications Commission’s (“Commission’s” or “FCC’s™) rules,' respecliully
requesls a weiver of Section 90.621(b) of the FCC’s rules relating to short-spacing separation
requirements for public safefy licensees in (he 300 MHz Band in Puerio Rico.” The TA secks a
waiver of that rule Lo allow public safety licensees in Puerio Rico lo reconfigure their radio
systems and relocate to their replacement. frequencies in the new NPSPAC Band wilhoul wailing
for 1he one incumbent Economic Area (“EA™) licensee Lo clear its licensed freqnencies.
L BACKGROUND

In its Third Report and Order, the FCC's Fublic Salety and Homeland Security Bureau
{“PSHSB"” or “Bureau™) set forth (he sequence of reconfiguralion in Puerto Rico. Specilically,

the PSHSPE pravided thel all non-Sprnt Nextel incumbent liceusess be cleared from Channels |-

'47 CF.R. § 1.925 (2010).
1 1d §90.621.



120 before NPSPAC licensees can relocale to the uew NPSPAC Band. All non-Sprint Nextel
incumbenl licensees except Preterred Communication Systems, Inc. {(*PCSI™) and Preferred
Acquisilions, Inc. {"PAI™) {collectively “Preferred"} have cleared Channels 1-120.* PAI holds
hive EA Jiceuses in Channels 1-120.° PAI has a pending request for waiver of ils construction
ohiigations [or il EA licenses." In addition, Preferred’s licenses in Cliannels 1-120 are (e
subject of an FCC proceeding (EB Docket No. 07-147} iu which Prelerred was ondered w0 show
cause why its licenses should not be revoked.” An Administrative Law Judge approved a
settlement agreemenl in that proceeding in 2009," but thal approval was appedled w the full
Conmission and fhe appeal is pending.” The PSHSB noied that, natwithsianding the pendency
of lhese proceedings, Preferred is subject 10 relocation as part of 200 MHz band reconlipuration
and “PCSI and PA] nnst relinguish their $06-809/851-854 MHz spectrum heldings o zllow
NPSPAC licensees 1o relocat into that band segment.™'® The TA has identitied replacement

frequencies in the ESMR Band for the relocation of Preferred, depending on the outeoiie of the

' See Improving Public Safety Conimunications i the ROD MHz Band, WT Dacket No. 02-55, Third Report and
Order and Third Further Notioe of Proposed Rulemaiing, 25 FCC Rod 4443, 4451 123 (2010 1 Third Repart and
Order™}.

* PCSIs sile-specitic licenses in Channels 1-120 have a1l been cancellcd by 1he FCT.
* The call signs are WPRQSE, WPRQ954, WPR(Q2, WPRQ9S7. and WFRQO72.

¢ See Prefemed Acquisitions Ine., FCC Form 6, FCC Applicabion fr Wircless Telecommunications Bureau Radio
Service Authorization, dated Dec. 14, 2005, at Exhibil | (*PA] Waiver Rogques''). PAL subsequently ainended this
fAling on December 22, 2005,

T Soe Prefemred Cotnnunication Sysiems, Inc., ef al., Order m Shaw Caure amd Natics af Opporturity for Hearing,
22 FCC Red 13353 (2007).

% Sov Preferred Communication Systems, Ing., e af., Order, FCC 9M-51 {Aug. €, 2009) (granting motion tor
apmoval of settiemenl agreement); Preferred Commumicenan Sysiems, [ne., o ol Memorandum Opinion and
Chrder, FCC D9M-37 (Sepl. 15, 2009 [renewing Order FOC 09M-51).

* See Pendleton C. Waugh, Nooce of Appeal {filed Oc1. 3, 20059).
¥ Third Report and Order, 25 FOC Rod at 4447 1 L1,




pioceedings. Because of tie pending show cauvse proceeding and constructon waiver request,
the tinling and extent of Preferred’s reconfiguration is uncertain.

There are six public sefery licensses Lial received Frequency Proposel Reports (“FPRs")
from (he TA with replacement frequencies in the new NPSPAC Band. Al six licensess have
negonialed their Freguency Reconfiguration Agresnienis (“FRA3™), which bave been approved
by the TA, and are ready io proceed wilh Lhe reconliguration of (heir radia syslems. However,
because Preferred's licenses have not been reconfigured, public salety licensees nuay not operate
on frequencies in the new NPSPAC Band absent a waiver of Section 90.621{(b) ol the FCC’s
rules.

IIIl. REQUEST FOR WAIVER

The FCC may grant a request for waiver it il is shown either thal; (1) the undezlying
purpose of the rule(s) would noi be gerved or would be frushalsd by application m the presenl
case, and thal a grani of Lthe waiver would be in (he public interest; or (ii) in view of unique or
unnséual factual circumstances of the instant case, applicetion of the rule{s) would be inequitable,
unduly burdensoine, or contrary 1o the public interest, or the applicant lias uo reasonable
gliemative.'

The TA requests that the Burean waive the short-spacing requirements in Section
90.621{b) of the FCC's rules for benefit of the public safety licentas in Puerto Rico that are
scheduled 10 relocaE: m the new NEFSPAC Band and have been aesigned replacement frequencics

on frequencies that are ciirrenily licensed o Prelerred. H

" & 47 CFR. § 1.925(bX3) (2010,

12 purssapl 1o the Pucde Rico band plan, all NPSPAC licensees musl relocale 1o he new NPSPAC Band at B06-
S00/851-5% MHz, Prefemred holds the EA Licenses in Puenio Rico for that eofire bemd. Thus, NPSFAC licensces
moving 1o chanrels Mo which Prefermed holds the EA license is unavoidable,




The purpose of Section 90.621(b) of the FUC’s rules is o define (lie parameters for
authoniziug £00 MHz siations for a given ftequency and (o minimize the like)ilicod of co-channel
mierference.” However, as siated m Preferred’s pending request. for waiver ol the construction
requirements under Sechoy 90 685 of the FCC’3 rules, Preferred has not construcled ar aperated
its sysiem, even if i has wken sleps lowards is construehom abligations by having “the
necessary kequency radio neutral equipment on hand or on firm order” and “the necessary
eommitments for lower sile locations. " Furthennore, as directed by the PSHSB, the TA has
reserved allernative frequencies for Preferred s use in the ESME Band. Therefore, e Burgau’s
grant of (his waiver request would nol frustrale the purpose of Seciion 50.421(b). Public salety
licensees will not sufler from co-channel interference from Preferred because Preferred is nol
operating on ihese frequencies. Alany such time s Preferred begins operations, it would do so
on its replacewent frequencies m the ESMR Baud that have been reserved by the TA.

Moreover, grant of the waiver requesl will be in the public interes! becanse it will
facilitate the Commission’s goal 10 complele 800 MHz band recopfiguration. Public safety
licensees in Puerto Rico will be able to proceed with the reconfiguration of their syslems without
any delay and address any inlerference problems in the 800 MHz Band thus promoting relieble
public safety communications to ensure the satety of life and property. The PSHSH previously
granted a similar waiver v Prince George’s County, Maryland 1o allow il o use frequencies in

an EA where Preferred holds an EA license. '

I* See In the Matler of Application of Progress Energy Service Company, LLC Far a 900 MHz Trumked
IndusttielTranspgriaion Station License in Zephythills, Flonda, and Request for Warver of Scction $0.62 b)) of
the Commassion’s Rules, Memorardum Opinion and Order, 19 FOC Red 10289, 10292 4 § (2004) (noling thal Lhe
undaving purpose of Section $0.621(b)(4) is 1o provide co-channel siations ... wilth e ewme or greater
intcrforense prolarlion es would be roceived under the nule's Shorl-Spacing Separsiion Table™),

' PAT Waiver Requesl a1 Exhibii ] a1 5.
'} Ser Lener from Michae! Wilbelm PSHSB, w Wayne McBride, Prince George's County {Mar. 14, 20101




Finally, the unconstructed nature of Preferred’s authorizations and the tact thal
Preferred’s authorizations must relocate 1o new frequencies oulside the new NPSPAC Band as
par of regonfiguration combime Lo creale *“onigue or nunsyal faclual circumstances™ that warrant
a waiver.'® Given e cireumslances, it would be inequilable and contary 1o the public interest
L deley the reconfligurstion of public safety licensees in Puents Rico unul Prelerred’s licenses
liave been reconfigured, espexially since the timing and exient of Preferred’s reconfiguration is
uacertain.

IV, CONCLUSION

The TA respectfully requeals that the Burcan grant a waiver ol Section 90.621(b) 1o allow
public safety licensees iu Prerto Rico t commence (he reconfiguration of Dieir radio systeins
and reloeale w the new NPSFAC Band withoul further delay. As stated above, grant of the
waiver will noi Frustrate the purpose of the rvle und is in the public interest.
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