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To: Chief, Public Safely and Homeland Security Bureau

WI Dockd No. 02-55

REQUEST FORWAfVER

The 800 MHz Transition Administraror, LLC ('TA"), purnuaTIt to Section 1,925 oflhe

FedernI CornmunicalioIl8 Commission's ("Commission's" Or "FCC'~") rules, I respeclfully

requesls a waiver ofSection 90.621(b) of lhe FCC's rules relating 1D short-spacing separation

requirementB for public 8lIfely licensees in lhe 800 MHz Band in Puerlo Rico.' The TA seek~ a

waiver of that rule to allow public BIIf"ty licensees in Puerto Rico 10 reconfigure lheir radio

systems and relocate 1D their replacement frequencies in the newNPSPAC Band without wailing

fur the one incumbent Economic Area ("EA") licensee to clear its licen~ed freqnencie~.

I. BACKGROUND

In ill! Tliird Report and Order, the FCC's Fublic Safety and Homeland Securily Bureau

("PSHSB" Or "Bureau") 6et forth the sequence ofreconfigul1llion in Puerto Rico. Specifically,

the PSHSB provided thet all non-SprintNexteI incumbent licensee. be cleared from Channels j.

l ~7 C.P.R. § 1.925 (2010).

'/d, 190,621.

1



•

120 befure NPSPAC Iicen_s can re!OCB.IC (oJ !.he lIew NPSPAC Band.' All non-Sprint Nextel

incumbenl jjcensees except Pn:n:rred CommuniCB.I;On System., Iuc. ("PCS!') and Preferred

Acqui.;liollii, Illc. ("PAl") (collectively "Preferred") h.Jve cleered Channels j -120: PAI holds

five EA litcn.e,' ill Channel~ 1_120.1 PAl has a pendinB reque~t for waiver ofils cOllSlruction

I>hligation6 for i~ EA licell~e~." In addition, Preferred';; ]i,-en!le$ in Channels 1-120 are lhe

_,ubje~t of"" FCC proceedinB (EB Docket No. 07-147) ill which PJefe"-,,d "'3S ordered to show

~aU~C why iLlllicenseii should nol be revoked.1 An AdmiIll!lfarive L~w hoge approved a

settlement s.greemenl in that proceeding in 2009,' but thai Bppmv~l ",as appealed 10 the full

COlllrnissioll and lhe appeal iB pending.9 The PSHSB lIalcd WI, n"lwith~l.1lndingIhe pendency

oflhese proceedings, Preferred is &ubjed to relocation as part 0[800 MIU band r<:configuration

and "PeSI and PAl ruUSI relinquish their 806-809/851-854 MHz iipeCtrum holding. to aHow

NPSPAC liceMeel> 10 re1ocBb.: int<.J IMI band ""groen\."w The TA has identified replacenllmt

frequencie" in Ihe ESMR Band for die relocation ofPrefimed, depending on die OIl!l:Ollle of the

,s... Imp""lng Public Sol<ty Con,n,unication, in 'he BOO MHz Band, WT Dock.. No. 02-H, TIIim Rq><>n .JIId
Or-d.". aod ThinJ Furiher Norii." ofProPOSM Rule_till/!, 25 FCC Rod 4443, 44.\ 1 ~ 2J (20 10) ("~i,d R.'pari JMd
O,d.".").

• PeSI', ,ilc->pocifie lken,;e,; in Channel, 1·120 h"e oil bun r.:lll",I1cd b.,' Ihe FCC"

I The call sign' ore WPRQ9'I8, WPRQ954, WPRQ962, Wl"Jl.Q9~7. ""~ WPRl'f.'72

, See Prefem:d Acqui,ition, Inc., FCC Form 6(1[, PCC Application fur W;";I"". Tel«or1lmllllio.,lon. Bu"'au Radio
Ser<i"" AulhariUltion, doled Dee. 14, 2005, "' Ex~ibiL I ("PAl W,i,,, Rcq...cl"). FAI 5IJb!;equendy a""",ded l~i,

filing on December 22, 200S.

, See Preferred COlM,unicatian SySiEITlB, Inc., <I 01., 0"""", SJto .. C"""e OJ!d MJdar aJOppommilyJa, H«Jriog,
2'. FCC Red 13J6J (2001).

, Sa- Pn:fm<:d CantnlunicOlion SY"'ITlB, Inc • ., JI., Onin, fCC 09"1-.11 (Aul!.~, 2009) (granting rmtian for
appro,·.1 of ,~Iemenl ogreement); Prel<rred C",mm""Loanuo S~,,<mo;, loc.. eI 01" M"",oTtlndll.. Opinion and
Onin, FCC lI9M·;7 (S.pl. 15. 2009) (renewing Or~, FCC OIIM-51).

, See Ptfldl..on C. W,ugh. NOll'" 'If A!'P"al (fil<:d OCt. 5, 1009).

]. TIIiNi Rep0rig~J Orrk!', 15 fCC R.:~ at 4447' l1.
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pwc=:lings. BecaUBe ofliLe pending show cause proceeding and con.lruction waiverrequesl,

the liming and extent ofPrefnred" ~ reconliguration it uru:ertain.

There are six public ufcty licw,ee.' liLal received Frequency Propo.al Reports ("FPR.&"J

from !he TA with replacement frequftlcie. in the llew NPSPAC Band. AU six ]icen~ee. have

negorillll.:d !he,r Frequency Reoonfigullrion Agroon,ents ("FRAs''), which !lave been approved

by the TA. and are ready to proceed wi!h the reconliguration of!hei, radio "y~Lem8. However,

beCIU.i<: Pref=ed', liceru;es have not been reconfigured. public safety licenBCeS n...y not operatl:

on frequencies in ti,e new NPSPAC Band absent a waiver ofSecrion 90,621(b) of !he FCC.

rules.

III. REQUEST FOR WAIVER

The FCC D\IlY grant a request for waiver if it i. shown either that: (i) the underlying

purpose (If th<: rule(.) would not be served (II would be Iin.bated by application to the present

ca-e, and that a grant of the waiver wouJd be in !he public inlerest; or (ii) in view ofunique or

urIru!",,1 factual circumstllnce. of the iosbnt CBae, applica lion of the rule(s) would be inequitable,

unduly burdensome, or contrary to the public intl:reot, or the applicant hR. liD """':"J8bJe

altenlarive. II

The TA reqlle6t. that the Bureau waive the short-.pacing requiremmlll in SeeriDn

90.621(b) of the FCC'. rules for benefit of the public safety I;cen~ees in Puerto Rico!ha.l are

""heduled 10 relocate ttl the new NPSPAC Band alld have boon assigned replace=m frequeJ>cica

on frequencies that are cllrrently licensed to Prekm:d,"

Il &.., 47 C.F.R. ~ t.925(bX31 (2<1 101

" 1'....""'" 10 !h. Pu,r1" Ri"" b""d pi..,••11 NPSPAC hern''''' mU6~ reloc.le 10 Ihc no".. NPSPAC Band at 8M
809I&SJ_S~MJ-h. Preferred holda me EA b""o,e, ;n pueno Rico f... !hot eIJrirc binld. Ttlu" m'SPAC lioon,ce,
movin8'o 0;1,",,,,&1, for: whkh J>ref."",j oold, !he EA Hcense i' un.ovoidoble.
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11le purp<J~e of Section 90.621(b) pfthe FCC's rules is to define lhe parameter-.; for

authoriziug 800 MHz slatiOIlli for a gi~en li:eq""n~y and 10 minimize Ihe likelihood of co-channel

inlerference.1J How!:'.'er, as slaled in Preferred's pending reque~1 for wainT or the conslnIctiou

requirements under Section 90685 of tile FCC's rule8. Preferred /w; not constructed or operated

its sySlem, even if;[ hils LIken sleps towards illl construcrion obligations by having "the

necessary m:quellcy radio neutral equipment on hand or on firm order" and "the nece,..ry

wmmilment5 for lower .ite locations."" Furtllennore, 66 directed by the PSHSB, dIe TA has

reoorved alternative :frequencies fOf Prefurred'6 use in dIe ESMR Band, Therefore, lhe Bureau's

grant of lhi. waiver request would nol fruslroJe the purpose of ScclioJll 90.621 (b). Public safety

licellOees will not RlInh from co-channel interference from Preferred because PrefeJred is nol

operating Or, these freqlU'llcies, At any such lime u Preferred begins operations, it would do.o

DIl i~ replacemenl frequencies in tbe ESMR Baud dlathave been reserved by the TA.

Moreover, grant oEthe waiv~ request will be in the publi~ interesl because il will

facilitatE the O:lIumIBsion' ~ gtlJllO ~cmplele 800 MHz band recon/ig.uaticn. Public safety

!icen.ee< in Puerto Rico will be able to proceed with the reconfiguration or their 5yslem~ withoy t

any delay and addn:ss any interference pmblenu in the 800 MHz Band thus promoting relitible

public safety communicatiDll~ to en.ure dIe ""rety cf life and property. The PSHSa previously

g<;anted a similar waiver lD Prince George's Couuty, MIll)'Lmd 10 allow illn use frequellCies in

an EA where Preferred hold~ an EA license. ll

" See In 'h. Mo~", of Application of Progre.. I!nergy Sen"i"" Company, LLC p", • 900 MHz Tnlllkl:d
Induiilriovrr""por\.lllion St.1liou Lieonse in ZeJ>!lyrhill•. fhmda, and Reque'l for W.i"" ofScctiou 90.611(h)(4) of
lhc CoITlllli..iou·, Rul~Me",onmtfw" Opi_ion a_d Or"••, I~ FCC R.:d 102S9, 10292 , 8 (2000l) (notin~ lhol Lh<
ondcrJying plLrpoo< ~f Section 90.621 (b)(4) is '\0 provido: OJ·dllllmd Sl..,ion, .. , wiill 'he 'orne ar U".ler
in"rf=nce proleclion .. would he r"""ived Ullder the rul.', Short.Sp.cin~Separ-.Hon T,bl,!.

" PAl w..i_ RequeolOl hlli"i, J ., 5.

" See Lener tron, Mich••l W;II><Im. fSHSB, 10 Wayne MoBrido. Prince G.",~e'. C.ou"y (M.1l. 14, 20{O).
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Fin.ally, the unconslrucled nature of P",limed's authorizations and the fuel lhal

Preferred'. authorization. mustrelocete [0 new frequencies outside the new NPSPAC Band ...

part of reconfiguration rombine to creale 'lInique or unusual faelual circum.lauces" lhal warmn!

a waiver. 16 Given Iliaii<' cireumslaJll:es, it would be inequilabJe and canoary 10 the public inrere~t

to delay the !l)Conrigunltion <Ifpublic safety licensees in Puerto Rico unlil Prelerred's license.

hjm~ ~n reconfigured, eop/:Cially aince the liming and ""Ienl of Preferred's reconfiguTlllion is

uncertain.

IV, CONCLUSION

The TA "",,!,octfully requeBlS thal the Bureau grant Bwaiver ofSectio], 90.(,2 J(b) 10 allow

public Barfly licensees ill Puerto Rico ttl commence lhe reconfiguratiou of [heir radio SYill:m,

and relocale to the "ew NPSPAC Band withoul further delay. As staled above. granl ofLhe

waiver will nOI fru,tnIle the purpose of the rule und i. in the public interest.

ReapeclfuUY'llbnl;lled,

800 ~rnzTRANSITION ADMINISlRATOR, LLC

Is! Robert B. Kelly
Robert B. Kelly
Aspa~ia A. Paroull;~
Sieve F. Ledennan
Squire, Senders & Demp.oey L.L.P.
1201 P=ylvania Avenue, N.W.
Washington, D.C. 200{14
(202) 626-6803

II. Coun",,1

Augual 20, 2010

" S"" 47 C.F.R. ~ 1.92S(1)lPJ(iil/lOIO).

s


