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SUMMARY

Time Warner’s Response not only clarifies important facts, but it also
significantly enhances the case made by the McAllen Independent School District
(“MISD”) for an emergency standstill order as a matter of law.

On the facts, Time Warner admits that it is seeking to recapture capacity that it
had previously dedicated for community use in order to further its own commercial
offerings. The company recognizes that after its PEG digitization, consumers will need
to take additional steps and endure additional costs to view PEG channels but not other
channels. Even though Time Warner could easily have told the Commission how many
analog customers it has, and how many boxes it has actually installed, the company
does not do so. Nonetheless, the record in this proceeding reveals a significant problem
in South Texas. Perhaps most importantly, Time Warner’s Response and its recent
actions indicate that the neither Time Warner, nor any other company, would be
harmed by a temporary standstill.

On the law, Time Warner’s Response significantly enhances the case for a
temporary standstill order — and also shows why such an order is necessary and
appropriate. Time Warner takes the position that: (a) all local franchises that require
companies to provide PEG channels as part of basic service, or that otherwise condition
the provision of PEG channels, are preempted; and (b) the company has the authority to

offer PEG channels on any tier, at any price, and in any manner it chooses. The



company can treat PEG channels differently than other channels; it can require special
equipment; and it can refuse to provide the PEG channels altogether unless a subscriber
makes a special request for the channels. Whether federal law grants such control over
PEG channels to a cable operator is the question at the core of this proceeding, and it
has been extensively briefed. Absent an order from the Commission, many operators
(other than Comcast, which has committed to migrate PEG channel to digital at the
same time as other basic channels) can be expected to act on the AT&T-Time Warner
view of the law, which is extraordinary in light of the language of the Cable Act, its
legislative history, and the long history of PEG in this country.

With respect to the merits of the underlying Cable Act dispute, Time Warner
makes a critical admission: editorial discretion includes not only choices about
“programming,” but also about the “mix of analog and digital programming that will
appeal to consumers.” MISD agrees. The problem is that Section 611(e) of the
Communications Act prohibits a cable operator from exercising this editorial discretion
with respect to PEG channels.! Yet Time Warner is now exercising precisely this
editorial control in its choices as to how to present and transmit PEG programming.
Since the parties are aligned in this view of Section 611(e), the FCC is very likely to rule
in favor of MISD on the merits. Although Time Warner attempts to distract the

Commission by raising issues under particular franchise agreements, the Commission

147 US.C. § 531(e).
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need not address such issues in this docket, which solely concerns a cable operator’s
general obligations under the Cable Act.

Time Warner also fails to rebut MISD’s showing that it will be irreparably
harmed by its PEG digitization. Although the company has implemented a limited
program to provide a single converter to certain subscribers for a limited time, and only
if these subscribers take affirmative action to obtain such a converter, this cannot
eliminate the irreparable harm to MISD and others. What is clear is that many
subscribers will not be receiving the PEG channels, and Time Warner does not contend
otherwise. The issue remains Time Warner’s interference with MISD’s ability to
communicate with subscribers. Moreover, as of this writing, the company still has not
provided MISD with a single converter to allow students and teachers to view MITV 17
within the schools. In the PSJA ISD, Time Warner has yet to provide, and it is not clear
when it will provide, the equipment required to permit the school district to view PEG
in its own classrooms. As a speaker, MISD (and PSJA, along with others) are likely to
be irreparably harmed.

Time Warner also fails to show that it (or anyone else) would be harmed by a
limited standstill. The company has now agreed to extend the digitization deadline
twice, which suggests such delays do not harm the company. In addition, a standstill
order would not prohibit the company from achieving its HD and broadband goals by

digitizing its own commercial content. And despite Time Warner’s objections, MISD’s
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claims about the public interest remain: over 6000 comments have been filed in this
proceeding. The public interest is best served if the Commission resolves the critical
Cable Act issues pending in this docket before cable operators move ahead with their
plans to make PEG channels less available to subscribers in communities across Texas

and across the country.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of Petition for Declaratory MB Docket No. 09-13
Ruling Regarding Public, Educational, and
Governmental Programming CSR-8126

CSR-8127

REPLY OF THE MCALLEN INDEPENDENT SCHOOL DISTRICT AND
THE PHARR - SAN JUAN - ALAMO INDEPENDENT SCHOOL DISTRICT

The McAllen Independent School District (“MISD”) and the Pharr-San Juan-
Alamo Independent School District (“PSJA ISD”) submit this reply to the Response filed
by Time Warner Cable (“Time Warner”) in the above-captioned docket on

September 29, 2010.2

I TIME WARNER’S RESPONSE REVEALS THAT ITS PEG DIGITIZATION
DEPENDS ON AN EXTRAORDINARY VIEW OF THE PEG OBLIGATIONS
THAT ARE AT ISSUE IN THIS DOCKET.

Time Warner’s Response shows that its PEG Digitization depends on issues
pending in this docket. To its credit, Time Warner does not hide the fact that it is
attempting to reclaim capacity that it had dedicated for community use in order to

further its own commercial interests. The company explains that it seeks to use the

2 On September 30, 2010, MISD filed a Partial Reply, which this reply supplements and
completes.



dedicated capacity to provide “HD programming options and faster internet speeds,”
and to expand its “Start Over” service.?

Time Warner claims that its customers “demand and expect” these services.* Of
course, Time Warner is not saying that it actually gives its customers the right to
whatever channels they may “demand” or “expect.” Instead, Time Warner is saying
that it wishes to take over capacity designated for PEG use because it furthers the
company’s commercial interests. Time Warner does not contend that the PEG capacity
is the only analog capacity that it could digitize; the company’s channel line-up for
McAllen shows it is not.> Rather, Time Warner’s contention, clarified at pp. 13-15, is
that it has unlimited authority to provide PEG channels on any tier it desires, at any
price it selects, and while requiring any equipment it chooses. Time Warner does not
actually have to provide the PEG channels to subscribers; rather, it can provide the
channels in a format so that, in order to obtain the channels, the subscriber must make a
special request.

Time Warner’s view depends on principles at the heart of this proceeding. First,
Time Warner must argue that the only limits on its control over PEG channels are with
respect to the content of the PEG channels. But the Alliance for Community Media

(“ACM”) and other commenters in this docket (and now MISD and PSJA ISD) have

3 Response at 3, 4.

41d. at 3, 4.
> Time Warner Cable Rio Grande Valley Channel-Lineup, attached hereto as Exhibit A.



argued that by its express terms, the Cable Act sweeps more broadly, and prevents the
operator from exercising “editorial control” over the “use” of the “channel capacity.”®
Likewise, ACM (and now MISD) has argued that (absent express, contrary provisions in
a franchise agreement) where an operator is required to designate channel capacity for
PEG use under Section 611, this obligation by definition requires the operator to
provide an end-to-end service to each subscriber. The provision cannot be conditioned
on subscriber requests, nor can an operator create barriers to channel accessibility —
whether those are price barriers, equipment barriers, or functionality barriers. See infra.
Given the overlap in the proceedings, it is entirely appropriate for the
Commission to resolve these issues in this docket. Time Warner’s position shows it is
necessary to resolve the issues rapidly to prevent Time Warner and others from
disadvantaging PEG channels while the matter is pending. And contrary to Time
Warner’s contention, the balance of interests clearly allows the Commission to extend

this basic protection.

¢ Petition for Declaratory Ruling of ACM et al., MB Docket No. 09-13, at 30.



II. A TEMPORARY STANDSTILL ORDER REMAINS APPROPRIATE.

A. Time Warner’s Response Confirms That the FCC Is Likely To Rule That
the PEG Digitalization Involved Here Is Unlawful.

7

1. Time Warner’s Concession Regarding the Scope of “Editorial Discretion”
Should Remove Any Doubt That Its Actions Are a Form of Prohibited
“Editorial Control.”

Time Warner attempts to convince the Commission that Section 611(e) of the
Communications Act,” which prohibits cable operators from exercising any editorial
control over the “use” of PEG “channel capacity,” must be read only to preclude the
operator from controlling the content of PEG channels. But Time Warner’s own
Response acknowledges that editorial control extends beyond “content control,” and
includes choices about how to deliver and format programming.

Time Warner recognizes that editorial control normally extends beyond choices
about content. Indeed, to defend its digitization of the PEG channels, Time Warner
states the point clearly: a cable operator’s “editorial discretion” includes not only the
ability to “choose programming” but also the ability to “choose a mix of analog and
digital programming that will appeal to consumers.”® Here, of course, Time Warner

may not be choosing PEG programming, but it is clearly making basic editorial choices

747 U.S.C. § 531(e).
8 Response at 14-15.



about the PEG formatting mix that will be presented to the community. The Cable Act
expressly prohibits this editorial control.’

When Congress was only concerned about the control of “content,” it said so.!
The bar on “editorial control” in Section 611(e) is broader. Moreover, none of the cases
cited by Time Warner compels the Commission to read Section 611(e) narrowly. In the
Dearborn case, the judge refused to read Section 611(e) more broadly in part because the
FCC had not issued a regulation reading it more broadly."! That hardly provides
persuasive precedent as to the meaning of Section 611(e). Other cases cited by Time
Warner are similarly unhelpful.’? These cases involved efforts to define what conduct
crosses the line between prohibited editorial control and permitted channel
management. In the cases, the cable operator (as opposed to a school, the City, or a
non-profit) managed the PEG channel, and necessarily was required to come up with
rules for deciding what speaker would be allocated what time slot. In Morrone v. CSC
Holdings Corp., 363 F. Supp. 2d 552, 556 (E.D.N.Y. 2005), the court upheld rules because

they were “non-discriminatory.” A parallel state proceeding is more enlightening: the

° Time Warner argues that divesting it of this editorial control would violate its First
Amendment rights. But Time Warner has already argued — and lost the argument — that the
provisions of the Cable Act divesting it of control of PEG channels violates the First
Amendment. Time Warner Entertainment Co. v. FCC, 93 F.3d 957, 973 (D.C. Cir. 1996).

1047 U.S.C. § 544 (f)(1).

1 City of Dearborn v. Comcast of Mich. IlII, Order Denying in Part Plaintiffs” Motion for Partial
Reconsideration, No. 08-10156 (E.D. Mich. Nov. 25, 2008).

12 The statutory term “editorial control” under Section 611(e) is certainly broad enough to allow
the FCC to adopt this reasonable reading, notwithstanding any preceding court decisions.
NCTA v. Brand X Internet Servs., 545 U.S. 967, 980-81 (2005).



rules were upheld based on Cablevision’s representation that it “exercises no discretion
in scheduling public access channel time, and each producer has an equal opportunity
to select a particular public access time slot.”?* Here, as noted above, Time Warner
contends that it is exercising “editorial discretion.” Time Warner did not pick PEG
channels for digitization by chance. If Time Warner moves ahead with its plans, Time
Warner will provide PEG channels so that they are the only basic service channels for
which a subscriber must make a special request. The pleadings in this matter quote
legislative history at length to show that Congress intended to prohibit this type of
discrimination, and desired PEG channels to be available to all. In the initial petition,
MISD pointed out that PBS’s definition of “editorial control” would reach this conduct.
Time Warner does not even address the point.

Time Warner cannot seriously argue that the ordinary meaning of “editorial
control” is too narrow to reach its formatting choices with respect to PEG. A simple
example makes this clear. A newspaper editor tasked with preparing the Sunday
morning edition finds two articles written by his staff on his desk. The first article—the
PEG Article—contains information about the public, educational, and governmental
events in the community. The second article—the Entertainment Article —contains the

latest entertainment news. The PEG Article is highly valued by certain segments of the

13 New York Public Service Commission, Petitions of the Town of Brookhaven and Annie
McKenna Faraldo Regarding the Procedures of Cablevision Systems Corporation for
Administering the Public Access Channel Serving the Towns of Huntington and Brookhaven,
Case 05-V-0310 (July 22, 2005).



community (especially to vulnerable populations with limited access to other media),
but the article does not have widespread commercial appeal. On the other hand, the
Entertainment Article titillates: it has broad appeal and is sure to sell newspapers to the
masses and generate more profits. If the editor chooses to run the entertainment article,
and not run the other, that is a clear exercise of editorial control. But the editor also
exercises editorial control by making one article available to all subscribers, and making
the other available only on a website, where subscribers must register, request the
article, and pay an additional fee. And this act of editorial discretion can be almost as
effective in preventing or limiting the dissemination of the information the editor
chooses to favor as a decision not to carry it at all.

To be sure, one can respect the right of the newspaper editor to make these
choices, just as one can respect the right of the cable operator to make these choices with
respect to the channels it controls. But the point of Section 611(e) is to treat PEG
channels differently: they are not subject to this editorial control. The Commission is
therefore likely to find at the very least that actions that materially affect the

accessibility and availability of PEG programming violate Section 611(e).!* PEG

4 The Television and Cable Factbook for communities served from Time Warner’s Harlingen
headend (which serves communities including McAllen) reports that Time Warner has 109,000
basic service subscribers, of which 32,561 are also digital service subscribers. That data suggests
that more than half of all subscribers could lose PEG channels. Television and Cable Factbook
2009, Warren Communications News, Volume 2. If Comcast had been allowed to move ahead
with its digitization plans in Michigan, as many as 500,000 customers could have been affected.
City of Deaborn v. Comcast of Mich 111, In., Verified Complaint at I 37 (Jan. 10, 2008).



Digitization Plans that would be affected by the standstill order do have that effect.!

2. Time Warner Fails To Rebut the Showing That The FCC Is Likely To Find
That Its Actions Violate Other Provisions of the Act.

Time Warner also fails to rebut the showing that the FCC is likely to conclude
that selective digitization of PEG channels violates other provisions of the Act. This
docket asks the Commission to clarify what obligations are created when an operator is

AT

required to “designate” “channel capacity” for “public, educational and governmental

use.” As ACM and others have pointed out, the terms are not defined. However,
courts have recognized that the terms establish a “framework for these franchise
agreements: that the channels be set aside for public, educational, and governmental
use.” Time Warner Cable of New York City v. City of New York, 943 F. Supp. 1357, 1367
(S.D.N.Y. 1996), aff'd on other grounds, 118 F.3d 917 (2d Cir. 1997). “Congress’s meaning
and intent” with respect to PEG channels “is apparent from the legislative history of the
Cable Act.” Id. As Justice Kennedy explained, PEG channels must “comport in some

sense with the industry practice to which Congress referred in the statute.” Denver Area

Educational Telecommunications Consortium v. FCC, 518 U.S. 727, 790 (1996). That

15 This “non-discrimination” principle also explains why it is not a violation of the Cable Act to
provide PEG channels in a digital format when all other channels are provided in a digital
format. Absent some other constraints, if all channels are digital, the PEG channels are as
available as every other channel. In other words, when Time Warner’s system is all-digital,
presenting PEG channels in a digital format does not reflect an editor’s presentation choices.
There is no choice to be made. But today —when the system is subdivided between a format
that reaches all subscribers in the community and a format that only reaches certain subscribers,
there is room for a cable operator to exercise discretion in order to shuffle channels to its own
advantage. The operator may shuffle its own commercial content as it pleases, but—under
Section 611(e)— PEG channels are not inputs subject to the operator’s control.



“industry practice,” as reflected in the legislative history, places the operator in a
position of acting as a mere conduit, with a duty (in the absence of an express franchise
provision to the contrary) to deliver programming to all subscribers. The cable operator
is relegated “pro tanto, to common carrier status”!® — which means, at the very least, the
operator cannot discriminate against PEG channels and in favor of its own commercial
offerings, as Time Warner proposed to do here. To MISD argument’s on this point,
supported by case law and by the legislative history, Time Warner has no real answer —
except to suggest that it is entitled to exercise “editorial discretion.” In light of Section
611(e), that is no answer at all.

MISD argued, finally, that the Commission is likely to find that Time Warner’s
actions are inconsistent with the operational and technical standards adopted by the
Commission for reasons suggested in the ACM petition. Time Warner argues that the
claims raised in the ACM petition regarding quality have no bearing on its actions.!”
Actually, ACM argues forcefully that the requirements create a non-discrimination
obligation that would apply to the digitization of PEG channels.!®* The issue is plainly
teed up, and is likely to be resolved in a manner that prevents discrimination against

PEG channels.

16 FCC v. Midwest Video Corp., 440 U.S. 689, 700-01 (1979).
17 Response at 17.

18 ACM Petition at 31.



3. Time Warner’s Discussion of Section 623(b)(7) Is Substantively In Error,
But Is Also Irrelevant.

While Time Warner spends a great deal of time discussing Section 623(b)(7) of
the Communications Act,'* MISD’s petition barely discusses the issue.?’ Time Warner’s
discussion does not affect the availability of the relief that MISD and PSJA ISD have
requested here.

Time Warner’s discussion of Section 623(b(7) is notable for at least one reason,
however. Time Warner argues that Section 623(b)(7) actually preempts any state or
local requirement that independently require that PEG channels be provided on basic,
or that otherwise establishes requirements with respect to the provision of PEG. This is
an extraordinary proposition, particularly since (as the McAllen franchise shows) Time
Warner voluntarily agreed to such conditions after Section 623(b)(7) was enacted. It is
also plainly erroneous, among other reasons because Section 611(c) expressly permits a
franchising authority to enforce any provision in a franchise with respect to PEG. But
the very fact that Time Warner would raise the argument illustrates why it is important
for the FCC to protect PEG channels not just in Texas, but elsewhere, and to move

quickly to a resolution of this docket. Unless it does so, there is no security for PEG.

1947 U.S.C. § 543(b)(7).

20 MISD addressed the point primarily in the context of underscoring Congress’ intent with
respect to PEG channels. While MISD certainly believes that Time Warner, post-digitalization,
will not be providing PEG on the basic service tier, the petition did not list that as an
independent ground for relief here.

10



Otherwise, the arguments Time Warner raises with respect to the applicability of
Section 623(b)(7) are not new, and have been addressed in the many pleadings filed in
this docket. What those pleadings show is that the Commission’s rulings with respect
to the obligation to carry PEG on basic fall into two categories. Time Warner relies on
several cases where the Commission addressed Section 623(b)(7) in dicta. But when the
Commission has directly addressed PEG obligations, it has concluded that the
obligation to provide PEG channels on basic is “inescapable” even with respect to
providers who are plainly subject to effective competition.?!

Nothing in Section 623 requires a contrary conclusion. Section 623(a)(1) provides
that a state, federal, or local government may only regulate rates as provided therein
and in Section 612.22 Section 623(b)(2) provides that “[i]f the Commission finds that a
cable system is subject to effective competition, the rates for the provision of cable
service by such system shall not be subject to regulation.”? Statutory provisions that go
beyond rate regulations are not affected by the presence or absence of effective
competition.?* The legislative history makes clear that the requirement serves purposes

in addition to rate regulation:

2 In re Implementation of Section 302 of the Telecommunications Act of 1996 Open Video Systems, 11
FCC Rcd. 20227 (1996), 11 FCC Rcd. at 18304.

247 U.S.C. § 543(a)(1).
2 47 U.S.C. § 543(b)(2).

24 In re Implementation of Sections of the Cable Television Consumer Protection and Competition Act of
1992, 9 FCC Rcd. 4316, 4361-62 ] 127-28 (1994).

11



The Committee believes that PEG access programming is an
important complement to local commercial and noncommercial
broadcasting to ensure that the government’s compelling interest in
fostering diversity and localism. . . . It has been demonstrated that
where PEG channels exist, these interests have been well served.
PEG programming is delivered on channels set aside for
community use in many systems, and these channels are available
to all community members on a nondiscriminatory basis, usually
without charge. Public access provides ordinary citizens, non-
profit organizations, and traditionally underserved minority
communities an opportunity to provide programming for
distribution to all cable subscribers . . . .%

The FCC, after reviewing the 1992 legislative history, ruled that “[g]iven this
clear congressional direction and the evidence of the importance attached to PEG
channels, we require a cable operator to carry PEG channels on the basic tier unless the
franchising agreement explicitly permits carriage on another tier.”?® That holding has
never been overturned by any court, and remains the law.

Nor can Time Warner undercut the arguments on the merits by stating that it is
entitled to convert the PEG channels to a digital format under the McAllen franchise.

MISD seeks a determination of PEG rights under federal law.?” The specifics of the

» H. Rep. No. 102-628 at 85 (emphasis added).

26 In re Implementation of Section of the Cable Television Consumer Protection and Competition Act of
1992 Rate Regulation, Report and Order and Further Notice of Proposed Rulemaking, 8 FCC Rcd. 5631,
5738-38, MM Docket No. 92-266 (1993) (emphasis supplied).

77 See, e.g., Emergency Petition at 12-13 (“It is therefore appropriate in this proceeding for the
Commission to issue a standstill order that protects all PEG providers, throughout the nation,
from changes in the status quo that existed at the time the petitions in this matter were originally
filed.”).

12



McAllen franchise, or of any franchise, need not be considered for the Commission to

clarify the Cable Act issues pending in this docket.?

B. The Failure To Issue the Temporary Standstill Would Cause Irreparable
Harm.

Time Warner dismisses MISD’s claims of irreparable harms as “speculative” and
based on “unsubstantiated and incorrect suppositions.”? MISD in fact provided
specific examples, based on its experience in communicating with students and the
public, as to how it and others will be irreparably harmed when substantial portions of
the community lose access to the PEG channels.*®

Time Warner’s other challenges to MISD’s showing are no more convincing.
Time Warner states that nearly half of McAllen’s residents do not subscribe to Time
Warner.?! But that means that a majority of the City does rely on Time Warner, and the
loss of a substantial portion of that audience is significant. Congress adopted the PEG

provisions of the Cable Act at a time when cable penetration was lower — and the

28 While the Commission need not and should not reach the issue, Time Warner is wrong on the
merits. Time Warner ignores the critical conditions on digitization in the franchise: the channels
must be available to all subscribers, and must be part of basic service. MISD does not object to
digitization per se — if all channels were being digitized, all subscribers would be able to receive
digital programming. What MISD objects to is the discriminatory and selective digitization of
PEG channels, such that the channels will not be available to all subscribers. This is prohibited
by the franchise.

2 Response at 18.
% Emergency Petition at 23-24.

31 Response at 18.

13



legislative history is clear that Congress thought that the channels served a critical
public purpose.

Time Warner also claims that MISD would not be irreparably harmed by its
digitization because it could always seek to use alternative means of communication.
“MISD could stream MITV 17 over the Internet just as McAllen does with MCN 12.”32
But this is little more than an argument that PEG channels serve no significant purpose
at all (as there are, and always have been, alternative ways to communicate). Congress
has consistently and forcefully rejected this view — it adopted the PEG provisions to
allow PEG users to utilize this powerful communications tool. And the argument is
particularly disingenuous in light of the facts in this docket. MISD itself affirmed that
many of those it seeks to reach rely on television as a source of critical information.*
The Commission is well aware that heavily Hispanic, low-income areas lag in adoption
of the Internet.>* MISD showed that the population it serves is heavily Hispanic and
low-income. To suggest that there is no harm because the information is available via
the Internet is to suggest that, to advance Time Warner's commercial interests, the
company should be allowed cut off a substantial portion of the community from public

health information.

32 Response at 19.
3 Declaration of James J. Ponce ] 4.

3 See, e.g., U.S. Department of Commerce, NTIA, Digital Nation: 21t Century America’s
Progress Toward Universal Broadband Internet Access (Feb. 2010) at 8.

14



Finally, Time Warner’s claim that the harm to MISD is not irreparable because
Time Warner subscribers could take rather onerous and, in some cases, costly steps to
obtain the PEG channels® —is unsound. It assumes that Time Warner has the right to
place the burden on subscribers and on PEG — which it does not. Time Warner bears
the burden to ensure the channels are available to all subscribers; shifting that burden is
part of the harm. The argument also ignores the limitations on Time Warner’s converter
program: a subscriber must request a converter within a specified period; a converter is
free to most customers for only a limited period; a subscriber, except those with
disabilities or who are mobility-limited, must pay to have a converter delivered or for
installation assistance; the offer will not apply to new subscribers; and the converter
must be separately requested — it will not be automatically available. In light of the
serious limitations in these plans, there are good reasons to believe that MISD’s ability
to communicate with the larger community will be harmed.*

Time Warner might have more of a point if it could show that its converter
program had in fact resulted in distribution of converters to all subscribers who take the
analog tiers. But Time Warner notably fails to claim this. The company also does not

deny the claim that a substantial percentage of the population takes analog services.

% Time Warner’s suggestions include obtaining internet service (presumably from Time
Warner) and finding the programming online; finding the channel on television reception
equipment with a QAM tuner, or obtaining and installing a converter box from Time Warner
during a specified 60 day window. Response at 5-6, 18-20.

3% Declaration of James J. Ponce q 10.

15



Based on its familiarity with the community, MISD affirmed that the burdens placed on
subscribers would mean that PEG channels would not be available to a substantial
portion of the community. Perhaps over time subscribers will obtain the necessary
equipment to receive the PEG channels, or Time Warner will actually make the changes
required to make the channels available to schools and multiple dwelling units
(converters will not address the availability in some institutions, like nursing homes).
But courts have long recognized that the loss of speech rights “for even minimal periods
of time, unquestionably constitutes irreparable injury.”?”

At a meeting on October 5, 2010, counsel for Time Warner and for the MISD and
PSJA ISD promised the Commission that they would keep the Commission apprised as
to the progress of the company’s converter distribution program. This will be done
separately, as facts are gathered, but as of this writing, a majority of the MISD and PSJA
schools cannot receive service. Time Warner’s implementation of its program does not
appear to be consistent across Texas, or even in the communities that have filed suit
against the company. The process began with Time Warner asking the schools how
many converters were required. Determining the number is not simple; schools that
took the request seriously had to determine not just how many televisions were in
place, but how many were connected to cable. Once the information was developed, it

turned out to be insufficient; Time Warner needed to schedule site visits. And it now

37 Elrod v. Burns, 427 U.S. 347, 373 (1976).

16



appears that Time Warner has not installed, and is not planning to install converter
boxes to every television. In at least one community, a Time Warner representative
stated that not every television in a school that needs a converter is entitled to one.

The harm to the school districts’ ability to communicate with the larger
community and with their own teachers and students is real, substantial, and

irreparable.

C. Time Warner Would Not Be Harmed As It Claims By a Temporary
Standstill Order.

Time Warner would not be harmed as it claims by a temporary standstill order.
As discussed, supra, Time Warner would have the Commission believe that it will suffer
irreparable harm “to its competitive position and good will” if it is not able to reclaim
PEG channel capacity and use it to provide additional HD programming and faster
internet speeds to its customers.® The only evidence offered to support its claims is
that Time Warner indicates it has expended resources to plan its digitization, and to
advertise new HD programming and faster internet speeds.

But Time Warner’s argument rests on a critical and completely unsupported
assumption: that Time Warner cannot take the steps it has described unless it digitizes
PEG channels. In fact, the channel line-ups reveal that Time Warner is providing

subscribers many commercial, non-broadcast channels. Time Warner does not suggest

38 Response at 21.

¥ Id.

17



otherwise. Thus, Time Warner can obtain capacity by doing what it should do in any
case: exercising its control over its own commercial capacity. And of course, Time

Warner could always go all-digital, which would make even more capacity available.

D. A Temporary Standstill Order Will Further the Public Interest.

Time Warner fails to show that a temporary standstill would not further the
public interest. Time Warner claims that “the issues pending in this docket are factually
and legally distinct from the PEG digitization in McAllen.”# But that is wrong. As
MISD has shown, the petitions in this docket raise general issues under the Cable Act
that, when clarified, could affect operators’ plans to digitize PEG channels across the
country. Over 6,000 comments have been filed in this proceeding, and the public would
benefit from resolution of issues before events overtake the issue and effectively
eliminate the Commission’s jurisdiction.

Time Warner claims that a standstill order would undermine “the core objective,
enshrined in the Cable Act and advanced by the Commission, of encouraging
competition and deployment of new and innovative communications services that
benefit consumers.”4! At base, this is an argument that the Commission should favor its
commercial interests, because it will be disadvantaged in its competition with others if

it is required to deliver PEG channels without interference or special conditions.*

40 Response at 22.
41 Response at 23.

42 Response at 2, 3.
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Factually, this argument is misguided for at least two reasons. First, as noted above,
protecting PEG channels does not prevent Time Warner, or any operator, from
competing by managing its own commercial offerings, or by expanding its system
capacity. Second, while DBS providers (the competitors to which Time Warner points)
are not subject to PEG requirements (because they do not receive the benefits of a cable
franchise), these providers are required to dedicate at least 4% and as much as 7% of
their system capacity to educational uses.# Given Time Warner’s concession that its
systems are 750 — 850 MHz, this would equate to a minimum of roughly 30 — 34 MHz —
far more than it is providing to McAllen today even using analog capacity. The FCC
has concluded that OVS providers have an inescapable duty to provide PEG access
channels “to all subscribers.”

More importantly, the Cable Act does not simply give an operator carte blanche
to serve its interest. In return for valuable rights to use public and private property, it
requires the operator to satisfy certain public interest requirements. By definition, these
public interest requirements cannot be escaped or evaded merely because it suits the
operator’s interest to do so, or because Congress has chosen not to impose the same

obligations on certain types of providers.* What the Cable Act “enshrines” in

447 U.S.C. §335.

4 In re Implementation of Section 302 of the Telecommunications Act of 1996 Open Video Systems, 11
FCC Rcd. 20227 (1996), 11 FCC Rcd. at 18304.

# In addition, the company fails to examine what other steps it could have taken to provide
these commercial services. For example, Time Warner notes that its systems “have a maximum

19



legislative history and text is the obligation to dedicate capacity for the community’s
use, not the right of an operator to do as it chooses. While Congress certainly meant to
foster competition, it made no suggestion that competition should proceed at the
expense of this key public interest obligation.
A standstill order would maintain the public interest/commercial interest balance

that Congress struck in the Cable Act.

Respectfully submitted,

G A
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Nicholas P. Miller

Joseph Van Eaton

Gerard L. Lederer

Miller & Van Eaton, P.L.L.C.

1155 Connecticut Avenue, N.W., Suite 1000

Washington, DC 20036-4306
(202) 785-0600

Counsel for the McAllen Independent School District and the

Pharr — San Juan — Alamo Independent School District

October 7, 2010
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bandwidth of either 750 or 870 MHz of spectrum,” but the company fails to explain where in
Texas it has chosen to upgrade to 870 MHz. The company also does not explain why it is not
digitizing its own commercial channels before PEG channels.
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CERTIFICATION PURSUANT TO 47 C.F.R. § 76.6(a)(4)

The below-signed signatory has read the foregoing Reply, and, to the best of my
knowledge, information and belief formed after reasonable inquiry, it is well grounded
in fact and is warranted by existing law or a good faith argument for the extension,
modification or reversal of existing law; and it is not interposed for any improper
purpose.

Respectfully submitted,

=
October 7, 2010 %Z =

A{Seph Van Eaton
Miller & Van Eaton, P.L.L.C.
1155 Connecticut Avenue, N.W., Suite 1000
Washington, DC 20036-4306
(202) 785-0600
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Excercise TV On Demand
Sportskool On Demand

Lo Mejor On Demand

Free Movies On Demand
Automotive On Demand
Movie Trailers On Demand
Find It on Demand

Journey TV On Demand

My Life On Demand

Video On Demand
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iNDEMAND

Special Events PPV
Hot Choice

Playboy - Adult
Fresh! - Adult
Shorteez - Adult
Spice Xcess - Adult
Game HD (MLB/NHL)

NBA League Pass
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962 MLB/NHL

963 MLB/NHL

964 MLB/NHL

965 MLB/NHL
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650 Music Choice: Hit List
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654 Music Choice: Rap
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036  Spice Xcess - Adult
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