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EXHIBIT A: PART ONE

FILED | .
S CAUNTY

ot | PAMENE GU
IN THE CHANCERY COURT OF THE STATE OF TENNESSEE [ = . " R

WILLIAMSON COUNTY o
arpI LT R

Luit v i m

FRED C. GOAD. porTn

Plaintiff,

Y.

DONALD R. DEPRIEST and MARITIME
COMMUNICATIONS/LAND MOBILE, LLC

Defendant.

VERIFIED) COMPLAINT

Plaintiff Fred C. Goad, states for his verified complaint against the Defendants,

Donald R. DePriest and Maritime Comrnunications/Land Mobile, LLC, as follows:

1. Plaintiff Fred C. Goad is a resident of Williamson County, Tennessee at 917 Stuart
Ln, Brentwood, TN 37027,

2. Defendant Donald R. DePriest (“DePriest™), is an individual doing business at 206 g®
St., N, Columbus, MS 39705.

3. Defendant Maritime Communications/Land Mobile, LLC, (*“Maritime™) is a limited
liability company incorporated pursuant to the laws of Delaware doing business at 206 8™ St. N,

Columbus, M8 39705. The registered agent for service of process, as listed with the Delaware BEGIETS
In response
to this
complaint,
o . DePriest
Wilmington, DE 19808. admits to
these
allegations
including
being a
officer of Defendant Maritime and in his individual capacity as a guarantor and in his capacity as guzra;tor
and officer of
MCLM.

Secretary of State, is Corporation Service Company, 2711 Centerville Rd., Suite 400,

4. This Court has jurisdiction this matter and the Defendants. Defendant DePrient 1s an

an officer of Defendant Maritime, Defendant DePriest has visited Plaintiff at his place of

business at Voyent Partners, LLC, 5123 Virginia Way, Suite C-22, Brentwood, TN 37027

regarding this transaction.

1674509 vl
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Petitioners: In response to this complaint, DePriest admits to these allegations including being a guarantor and officer of MCLM.


Petitioners:
As shown in
the next
document,
DePriest
admits to
these
allegations.
The loan
amounts
were
obtained
during the
relevant
period of
MCLM's
601 and
some were
to obtain
the funds to
pay the
FCC the
bidding
credit
amount
MCLM lost.
Thus,
MCLM at
the time of
bidding did
not have
those funds
to bid and
later used
the
additional
time it
gained from
its
misreprese
ntations
about its
bidder size
to obtain
those funds.
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5. Defendant Maritime executed 2 Promissory Note dated November 2, 2005 in the
original principal amount of $400,000.00. A true and correct copy of the Promissory Note is

attached hereto as Exhibit A,

6. Defendant DePriest executed a Personal Guaranty dated on November 2, 2005, which
guaranteed all obligations evidenced by the Promissory Note. A true and correct copy of the
Personal Guaranty is attached hereto as Exhibit B,

7. Defendant Maritime executed a Warrant dated on November 2, 2005 entitling
Plaintiff to purchase 22 Units of Maritime at the set price of $1.00 per Unit. A true and correct
copy of the Warrant is attached hereto as Exhibit C.

8. The obligations owed pursuant to the Promissory Note became due March 1, 2000.
Defendants failed to make timely payments.

9. Plaintiff made demand for full payment by letter dated September 12, 2007 and also

exercised his right to exercise the Warrant for 22 Units of Maritime. A true and correct copy of

the letter by Plaintiff’s counsel is attached hereto as Exhibit D.

10. Based on assurances by Defendant DePriest that he would make full payment by
October 15, 2007, Plaintiff agreed to forebear until October 15, 2007 from seeking to collect the
obligations evidenced by the Promissory Note and Personal Guaranty. A true and correct copy

of the statement signed by Defendant DePriest at Plaintiff’s office in William County, Tennessee

is attached hereto as Exhibit E.

11. The outstanding amount owed by the Defendants to Plaintiff was $503,028.08 as of
October 15 2007.

12. Plaintiff is entitled to a judgment against Defendants, jointly and severally, in an
amount not less than $503,028.08, plus pre-judgment interest at the rate of 10%, and all

reasonable legal fees and costs of collection.

1674509 vl .
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Petitioners:  As shown in the next document, DePriest admits to these allegations.  The loan amounts were obtained during the relevant period of MCLM's 601 and some were to obtain the funds to pay the FCC the bidding credit amount MCLM lost.  Thus, MCLM at the time of bidding did not have those funds to bid and later used the additional time it gained from its misrepresentations about its bidder size to obtain those funds.
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13. . Plaintiff is entitled to the issuance of certificates of ownership of limited partnership

equal to 22 Units of Defendant Maritime.

PRAYER FOR RELIEF

WHEREFORE Plaintiff respectfully requests that the following relief be granted:

1. That the Court award Plaintiff a monetary judgment against Defendants, jointly and
severally, for the total outstanding balance owed under the Promissory Note plus pre-judgment
interest, attorneys fees, and costs; and

9. That the Court award Plaintiff the equity interest in Defendant Maritime evidenced by

the Warrant and order Defendants to cause appropriate certificates of ownership to be issued.

3. That the Court award Plaintiff such other and further relief as this Court deems just

and equitable.

Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

NI/ s

William L. Norton (No. 10075)
Joel . Eckert (No. 023363)
1600 Division Street, Suite 700
P.O. Box 340025

Nashville, Tennessee 37203
(615) 252-23%7

Attorneys for Plaintiff.

1674300 v1 -
108842-003 10/18/2007

[WE]
]



EXHIBIT A: Page 4 of 61

YERIFICATION

STATE QF TENNESSEE)

COUNTY DF.MM@/)

1, ¥red C. Goad, being duly swom, make oath and verify that T am the Plaintiff in
this action, and that I have read the foregoing Complaint and reviewed the exhibits attached to

the Complaint, and the facts stated thersin are true and correct to the best of my knowledge and

Tk fk

FRED C. GOAD

informaton.

Sworn to and subscribed before me on the Z day of October, 2007,

J /MW%W

N tary Public

My Commission Fxpires; @3 LI
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November 2, 2005
FILED [0 94&3@7
ENTERED. T‘p-"' 8 "\5

QK PAGE
PROMISSORY NOTE EEAINE B. BEELER, Clerk & Mastar

FOR VALUE RECEIVED, the undersigned, MARITIME COMMUNICATIONS/LAND
MOBILE LI.C, daes hercby promise to pay in full on March 1, 20006, to the order of Fred £
Goad, 917 Stuart Lane, Brentwood, TN 37027, his heirs or assigns the sum of FOUR HUNDRED
THOUSAND DOLLARS ANDNO CENTS ($400,000.00) at aninterest tate of 10% o the address
or addresses of the payees as so directed.

~ Lhis note is payabie in full on the due date.

If, in case of default, this note is placed i the hands of an attomney for collection, the

undersigned agrees to pay all reasonable legal fees and costs of collects i
Mt Io co onto the extent pertnitted by

"The Debtor hereby waives presentment of thig note, protest, dishonor and notice of dishonor,

This note shall take effect a5 a sealed instriment and be enforced in acc ;
of the state of Mississippi as of November 2, 2005. ordance with the laws

MARITIME COMMUNICATIONS/LAND MOBILE,LLC
By:  Communications Investments, Inc.

General Partner

M. Belinda Hudson, Treasiver

Petitioners: Belinda Hudson, who in trial
testimony says that she is Donald
DePriest's executive secretary, signed as
an Officer (Treasurer) of MCLM and its
controlling interest holder Communications
Investments, Inc. However, she was

- never disclosed on the Forms 175 or 601.

formsipromnotegoad
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Petitioners:  Belinda Hudson, who in trial testimony says that she is Donald DePriest's executive secretary, signed as an Officer (Treasurer) of MCLM and its controlling interest holder Communications Investments, Inc.  However, she was never disclosed on the Forms 175 or 601.
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- —-.:. - _i - i, "'0 7
. INSTRUMENT . = Y V]
Petitioners: OF o !
Donald DePriest =Y N‘EE- P EH Ci
is personally PERSONAL CUUARANTY erk & M star
guaranting loans
to MCLM. This

"Instrument”

feliintrlivlo ¥ In congideration of Fred C. Goad extending credit in the amount of $400,000.00, a8
\g:rt\ig :;t(';eth ee evidenced by Pismissory Nate Dated Movember 2, 2005, to Matitime Commuvications/Land
'\;Inczmgaer:d o'\; ) Mobile, LLC , Dopald R. DePriest hereby personally gnarantees payment in £l topether with all
DePriest in the terest of FOUR HUNDRED THOUSAND DOLLARS AND NG CENTS ($400,000.00) du
"Warrant" that ’ ] con
follows next March 1, 2006 to Fred C. Goad, 917 Stuart Lane, Brentwood, TIN 37027,

signs as
"Manager" of

MCLM. Thi : :
was done during Teis expressly agroed that this Instrument of Personal Gouranty is absohite and coraplete, and

the relevant s ..
peri:) e that acceptance and notice hereofacceptance there of by Maritime Communications/Land Mobile,
LLC are hereby expressly waived, and the same shall contimve fn force until written ngtice of itg

MCLM's Forms
175 and 601
discontinuance shall be served upon the manager of Maritiree Communications/Land Mobile. L1.C.

and when
MCLM owed the
difference in
bidding credit
amount for This Personal Goaran ; .
S . ty shall inke effect as a sealed instrument and be enforced in sccordancs
qualified. with the laws of the state of Mississippi as of November 2 , 2005,

Belinda Hudson
is the witness.
Since she states
she is Mr.

INTESTMDNYWHEREDF I Dooald R, DePriest, have hereunto s
DePriest's this the 20d day of Navember, 2005. ereunto signed my name on

executive

secretary in trial

testimony, it .

must be

assumed that R DePnest_, Iu&vxdual

officer, was
because Mr.
DePriest
controlled and
owned MCLM.

her role in
MCLM,asan B WiTNESS: W, lﬂ_w{u_m\_)
A

formspersonalpuarntygoad

| EXHIBIT

B
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Petitioners:  Donald DePriest is personally guaranting loans to MCLM.  This "Instrument" also states that written notice be served upon the "manager" of MCLM and Mr. DePriest in the "Warrant" that follows next signs as "Manager" of MCLM.  This was done during the relevant period of MCLM's Forms 175 and 601 and when MCLM owed the difference in bidding credit amount for which it never qualified.  Belinda Hudson is the witness.  Since she states she is Mr. DePriest's executive secretary in trial testimony, it must be assumed that her role in MCLM, as an officer, was because Mr. DePriest controlled and owned MCLM.
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Petitioners:
Mr. DePriest
signs this
document as
"Manager" . . .. .
and on . This Warrant issued from Mazitime Commumications/Land Mobile LT ("MC/AMLLC")
behalf of a Delaware Limited Liability Company to Fred C. Goad.

both

Communicat "7)'7/0 7

ions
Investments, W"L WI'IER-EAS; ﬁle parﬁﬂs herﬂm, Pm‘uaﬂt toa haﬂsaﬁﬁﬁn, bave E.g['ﬂﬂd <

Inc. and . that “MC/LMLLC"s providing this Warrant to Fred C. Goad to
MCLM. He (A purchasE 42 of 1,000 Units authorized aud o be jseyed ftom said

was

oroviding company at $1.00 per Unit. This Warrant may be exercised at any
ownership time up to October 1, 2087-and must be exercised prior to filing of
:\r;ltglr_e,\jts in any documents related to an Inft; blic Offering.

to Mr.
Goad and to
others,
including the
"Maritime

Communicat Communications Investments, Inc.
072 ol 2" General Partner.
3

as that term .o .
is defined in Meritime Commmications/Land Mobile, LLC
the Oliver
Phillips case
documents
provided
with this
Exhibit A.
Only owners
and officers
ofa
company
can give
away
ownership
interests in a
company.

Witness our signature, this the November 2, 2005.
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Petitioners: Mr. DePriest signs this document as "Manager" and on behalf of both Communications Investments, Inc. and MCLM.  He was providing ownership interests in MCLM to Mr. Goad and to others, including the "Maritime Communications Group" as that term is defined in the Oliver Phillips case documents provided with this Exhibit A.  Only owners and officers of a company can give away ownership interests in a company.
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B BOULT = CUMMINGS® N 5 Sop
WE CONNERS « BERRYrLo | Fax: (515) 2520397

Email: bnorton @baultcurnmings.cam

September 12, 2007

Donald R. DePriest i
Maritime Communications/ “NTERED
Land Mobile, LLC 400,

P.O. Box 1076 ELAIN?WIEE},EE‘?EIEW—_
Colurmbus, MS 39703 aster

Re: Fred C. Goad

Dear My. DePriest:

We represent Fred C. Goad and have been asked to correspond with you regarding a
certain Promissory Note dated November 2, 2005 executed by Maritime Communications/Land
Mobile, LLC and your personal guaranty of that obligation. As you know, this obligation in the
original principal amount of $400,000.00 was due and payable on March 1, 2006. To date, no
payments have been made on the principal and mterest obligations evidenced by that note.

It is my understanding that you have committed to make payment in full of this
obligation on or before October 15, 2007. Based on this commitment, Mr. Goad is willing to
forebear from taking any legal action against you provided payment in full is made by that date.
The principal and interest obligation as of October 15, 2007, shall be $503,028.08. Provided you
make payment on October 15, 2007, no legal fees will be assessed. If payment is not made in
full, as promised, we have been instructed to take such legal action as appropriate to collect the
full amount of principal, interest and expenses, including attomeys fees, in collection this
obligation. '

Additionally, Mr. Goad has a Warrant for 22 units at the option price of $1.00 per share.
Mr. Goad is hereby exercising his option to convert this Warrant into unit shares and would
appreciate a certificate evidencing the number of shares in this regard and a statement as to the
percentage of equity ownership represented by those shares.

If you have any questions regarding this understanding, please let me know.

Very truly yours,

s,/CONWERS & BERRY, PLC

g ?

/ ' EXUIBIT
Williamn L. Naorton, 111
1649026 v] Law OFFICES _

108842001 1605 DIVISION STREET - SUITE 700 - RO, BOX 340025 . MASHVILLE . TM - 37203
4
Q42412007 TELEPHONE 515.2424.2682 FACSIMILE 615.252.8380  www haulicummings.com
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Petitioners:

Mr.
DePriest
has the
control to
make
MCLM pay
the note or
to pay it
himself.
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Petitioners: Mr. DePriest has the control to make MCLM pay the note or to pay it himself.   
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: FILED
SILLIAMSON COUNTY
IN THE CHANCERY COURT OF WILLIAMSON COUNTY¥LTENNESSEE?
AT FRANKLIN 2008 FF2 ~aq pu =
wULd L ™ 1 3+ L H

FRED C. GOAD,
ENTERED

Petitioners:
This is L.
MCLM's and Plaintiff,
Mr.
DePriests' v,
answer to
the above
complaint. DONALD R, DEPRIEST and

They admit | MARITIME COMMUNICATIONS/

:ﬁema"y o LAND MOBILE, LLC

allegations
made by Mr.

Goad. ANSWER

Docket No. 34064

et Nt N St et Vmagat Vot g gt T

Defendants Donald R. DePriest (“DePriest™) and Maritime Communications/Land

Mobile, LLC (*Maritime™) (collectively referred to as “Defendants”) hereby respond to the

Complaint of Fred C. Goad (“Defendant™) as follows:

1. Admitted upon information and belief.

Admitted.

Admitted.
Petitioners
L M. : Defendants respond that the allegations set forth in the first sentence of Paragraph
DePriest
admits . . . . . .. .
here in 4 4 constitute a legal conclusion to which no response is required. As to the remaining allegations
that he is
3?'\;’@"_’3 set forth in Paragraph 4, Defendants admit that he is authorized to sign legal documents on <
can sign

legal docs. | behalf of Maritime. Defendants admit that DePriest visited Plaintiff in Brentwood, Tennessee to
for MCLM J

and that
he is a
guarantor
for MCLM. 5. Defendants respond that the Promissory Note is a writing that speaks for itself and
Mr.
DePriest
met with
and
‘rj;‘;l;ﬁggt 6. Defendants respond that the Personal Guaranty is a writing that speaks for itself
of the . . . .
MCLM and deny any allegations inconsistent therewith.
note, not
Sandra
DePriest.

discuss repayment of the note.

deny any allegations inconsistent therewith.

Petitioners: MCLM and Donald
DePriest admit to the legitimacy
of the Promissory Note and

0O 1400001 1 Personal Guaranty
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Petitioners:  This is MCLM's and Mr. DePriests' answer to the above complaint.  They admit to many of the allegations made by Mr. Goad.
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Petitioners: Mr. DePriest admits here in 4 that he is an officer of MCLM, can sign legal docs. for MCLM and that he is a guarantor for MCLM.  Mr. DePriest met with and discussed repayment of the MCLM note, not Sandra DePriest.
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Petitioners: MCLM and Donald DePriest admit to the legitimacy of the Promissory Note and Personal Guaranty.
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Petitioners: MCLM and DePriest EXHIBIT A: Page 11 of 61
admit to the legitimacy of the
Warrant and other documents.

7. Defendants respond that the Warrant is a writing that speaks for itself and deny
any allegations inconsistent therewith.

3. As to the allegations set forth in the first sentence of Paragraph 8, Defendants
respond that the Promissory Note is a writing that speaks for itself and deny any allegations

inconsistent therewith. Defendants admit that to date, they have not paid back the sum due and

owing under the Promissory Note, but deny that the amount due is the amount claimed by

Plaintiff.

9. Defendants respond that the September 12, 2007 letter is a writing that speaks for
itself and deny any allegations inconsistent therewith.

10.  Defendants respond that the statement signed by DePriest is a writing that speaks
for itself and deny any allegations inconsistent therewith.

11.  Denied.

12.  Denied.

13.  Defendants respond that the Warrant is a writing that speaks for itself and deny
any allegations inconsistent therewith.

14.  Defendants deny any and all other allegations contamed in the Complaint not

specifically admitted herein.

AFFIRMATIVE DEFENSES

1. Pursuant to Rule 12.02 of the Tennessee Rules of Civil Procedure, the Complaint
fails to state a claim upon which relief may be granted.

2. Defendants respectfully reserve the right to amend their answer to add additional
or other affirmative and/or special defenses as they deem appropriate after reasonable

opportunity for discovery.

40255101 &140-0001 2
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Petitioners: MCLM and DePriest admit to the legitimacy of the Warrant and other documents.
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WHEREFORE, having fully answered, Defendants respectfully request that the
Complaint against them be dismissed with no award to Plaintiff, that the costs of this case be
taxed to Plaintiff and that Defendants be awarded their costs and any additional relief deemed

appropriate and just by this Court.

402531.01  §140-0001 3



Petitioners: Belinda Hudson, as Treasurer of MCLM,_swears _to the statements in the EXHIBIT A: Page 13 of 61
MCLM Answer above. Thus, the FCC must request information from Belinda Hudson
since she is able to verify the documents and facts above on behalf of MCLM and Mr.

DePriest.

VERIFICATIONS

Personally  sppeared  before  me, Belinda Hudson , as
of Maritime Communications/Land Mobile, LLC, who,

Treastirer

being first duly sworn, did swear, state or affirm that the statements contained in the foregoing

Answer are frue and accurate, based on his 0 her personal knowledge, information and belief.

; Wiy,
Sworn to and subscribed before me \:‘\\\\“ INTR
this 7 #A—day of February, 2008 @Q‘“Ee o,
Fo- % NonQ%
C¥-h Ane 2
‘ R KZ\ BiZE
Notary Pubhe: = :.' 2\ : 53" .-"-;

.'-..‘;".-'.‘I0 $
Wy SH AN
Mrrppggn

My Commission Expires: ?"Rj =i 7

Personally appeared before me, Donald R. DePriest, who, being first duly sworn, did
swear, state or affirm that the statements contained in the foregoing Answer are true and
accurate, based on his personal knowledge, information and belief.

Al 0. sz f

A

Sworn to and subscribed before me
this /] day of February, 2008

Notary Public: bigﬁg[ﬂ@ QJL ngggﬁamz

My Commission Expires:

Petitioners: Donald DePriest verifies the
responses in the Answers. Note that
Belinda Hudson serves as the Notary for
Mr. DePriest.

40355101 £140-0001 4
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Petitioners: Belinda Hudson, as Treasurer of MCLM, swears to the statements in the MCLM Answer above.  Thus, the FCC must request information from Belinda Hudson since she is able to verify the documents and facts above on behalf of MCLM and Mr. DePriest.
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Petitioners: Donald DePriest verifies the responses in the Answers.  Note that Belinda Hudson serves as the Notary for Mr. DePriest.
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Respectfully submitted,

Samuel P, Funk (No. 19777)
SHERRARD & ROE, PLC
424 Church Street, Suite 2000

Nashville, Tennesses 37219
(615) 742-4200

OF COUNSEL:

David L. Sanders

MITCHELL MCNUTT & Sams, PA
P. Q. Box 1366

215 5th Street North

Columbus, MS 39701

(662) 328-2316

(662) 328-8035 (fax)

Counsel for Defendants

CERTIFICATE OF SERVICE

| HERERY CERTIFY that on this 9" day of February, 2008, a true and correct copy of
the forégoing was served via facsimile and regular mail, postage prepaid, upon:

William L. Norton, Esq.

Joel D. Eckert, Esq.

BOULT, CUMMINGS, CONNERS & BERRY, PLC
1600 Division Street, Ste. 700

P. O. Box 340025

MNashville, Tennessee 37203

Counsel for Plaintiff

o op "

Samuel P. Funk

402551.01  8140-0001 3
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EXHIBIT A: PART 2

IN THE CHANCERY COURT OF LOWNDES COUNTY, MISSISSTPPI

I wovils
VERSUS HOY 15 2007 CAUSE NO. 2007-0526

OLIVER L. PHILLIPS, JR. AND ij Mzﬂﬂl
PHILLIPS AND JOHN DOES 1-20 Chancery Clerk DEFENDANTS

DONALD R. DEPRIEST'S RESFFONSE
TO DEFENDANTS® MOTION TO DISMISS

Oliver L. Phillips, Jr. and Helen Phillips have moved to dismiss Donald R. DePriest’s
complaint, but have failed to provide the Court with a standard of review or even to identify the
Rule 12 basis for their relief. In arguing that DePriest failed to allege sufficient facts, or that his
claims are barred by a statute of limitations, Phillips is clearly making a Rule 12(b}(6) challenge.
In that context, it is clear why Phillips left out the standard of review; he cannot meet it, and
therefore, his motion must be denied.

L In reviewing a motion to dismiss for failure to state a claim, the allegations in the
complaint must be taken as true, and the motion should not be granted unless it

appears beyond doubt that the plaintiff will be unable to prove any set of facts in
support of his claim.

“When considering a motion to dismiss, the allegations in the complaint must be taken as
true, and the motion should not be granted unless it appears beyond doubt that the plaintiff will
be unable to prove any set of facts in support of his claim.” Sennett v. United States Fid. &
Guar. Co., 757 50.2d 206, 209 (Miss, 2000) (emphasis added). “To grant such a motion, there

must appear to a certainty that the plaintiff is entitled to no relief under any set of facts that

75287.1
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could be proved in support of the claim,” Cook v. Brown, 909 So.2d 1075, 1078 (Miss. 2005)
{emphasis added).
Thus, to dismiss DePriest’s complaint, the Court must determine, “beyond doubt™ or “to a

certainty,” that DePriest cannot prove any set of facts in support of his claims:

1. for a bill of peace,’

2. for an equitable accounting,

3. for DePriest’s civil conspiracy / counterclaim damages, i.e. a constructive
trust, and

4, to unwind Phillips and DePriest’s fiduciary relationship.

Only if the Court determines that DePriest cannot state a claim for all four of these claims is this
case subject to dismissal.

II. DePriest has stated a elaim upon which relief ean be granted.

A, For either an equitable accounting or constructive trust, DePriest is not required to

allege a technical fiduciary duty - including dominion and control — in order to
state a claim. He must merely allege a relationship of trust and confidence.

Phillips asserts that DePriest has failed to allege sufficient facts to establish a fiduciary

relationship because DePriest has not alleged the requisite control. Motion Brief, p. 2. This
argument is based upon the elements of a fiduciary relationship, which include an aspect of
control. See Robley v. Biue Cross Blue Shield of Miss., 935 So0.2d 990, 995 (Miss. 2006} (finding
that a fiduciary relationship between two parties arises any time *(1) the activities of the parties

go beyond their operating on their own behalf, and the activities [are] for the benefit of both; (2)

! This claim iz addressed in DePriest’s concutrently filed rebuttal in support of his motion for a bill of peace and other relief, In
that brief, the bill of peace was examined under a subject matter jurisdiction standard, where Court takes the allegations of the
well-pleaded complaint arc true. The failure to state a claim standard is even more stringent, requiring findings “beyond doubt,”
and Phillips’ inability to meet the subject matter jurisdiction standard neccssarily means that he likewise cannot meet the failure
to state & claitn standard.

732871 2
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where the parties have a common inferest and profit from the activities of the other; (3) where
the parties repose trust in one another; and (4) where one party has dominion or control over the
other.”). However, Phillips’ arguments fail in two ways: (1) an accounting does not require a
technical fiduciary relationship and can be based merely on a relationship of trust and
confidence, and (2) Phillips’ arguments overstate the control element of a fiduciary relationship.

Most importantly, DePriest has not simply filed a suit for an accounting, but has asked
the Court to weigh and adjust all of the equities between the parties, In Counts II and III of his
Complaint, he has alleged that “Oliver Phillips may have taken money from various sources
which rightfully belong to DePriest.” Complaint, §32. Further, DePriest has alleged that Phillips
has demanded and taken substantial payments, through threats and abuses of confidence, that he
had no legal right to take. Id. at Yy 14, 15, 18, and 19. Under Mississippi law:

A constructive trust is one that arises by operation of law against one who, by

fraud, actual or constructive, by duress or abuse of confidence, by commission of

wrong, or by any form of unconscionable conduct, artifice, concealment, or

questionable means, or who in any way against equity and good conscience, etther

has obtained or holds the legal right to property which he ought not, in equity and
good conscience, to hold and enjoy.

Allred v. Fairchild, 785 S0.2d 1064, 1067 (Miss. 2001). One of the listed instances in which a
constructive trust can arise is through the abuse of a relationship of trust or confidence. Id. at
1068. “An abuse of confidence within the rule may be an abuse of either a technical fiduciary
relationship or of an informal relationship where one person trusts in and relies upon another,
whether the relation is a moral, social, domestic, or merely personal one.” Jd.

The trust relationship necessary to give rise to an equitable accounting, like that required
in a constructive frust, is not necessarily a technical fiduciary relationship. Jurisdiction for the

Chancery Court to perform an accounting is premised on “(1) the need of discovery, (2) the
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complicated character of the accounts, and (3) the existence of a fiduciary or trust relation.”
Re/Max Real Estate Partners, Inc. v. Lindsley, 840 So.2d 709, 712 (Miss. 2003) (emphasis
added). In the case of an accounting, just as in a constructive trust, in order to meet its equitable
purposes, the Court should not impose too narrow a definition of a confidential relationship, See
Allred, 785 So0.2d at 1068.

The Alired v. Fairchild case 1s highly instructive. In that case, the plaintiff sought the
imposition of a constructive trust arising from a “special relationship based upon trust and
mutual respect.” Jd. at 1068. The plaintiff and defendant had done business together for more
than 20 years on nothing more than a handshake, /4. The plaintiff and defendant had a
handshake deal regarding plaintiff’s share of income from an oil and gas acquisition the plaintiff
had developed. Id. The defendant put up the purchase money to acquire the producing oil and
gas wells and he kept the books, Once the defendant recovered his investment, he was obligated
to pay the plaintiff 10% of all subsequent income. /d, at 1067, Because the defendant received
all income, the plaintiff relied upon the defendant to pay him his share when the time came. Jd.
The defendant began to collect income in 1974, but repeatedly reassured the plaintiff that he had
not recovered his investment, and therefore, the plaintiff's 10% payments were not due. Jd. The
plaintiff sued in 1990, asking for an accounting and stating that the defendant had breached their
relationship of trust and confidence and asking that a constructive trust be established. /d. at
1068. In determining that the requisite confidential relationship existed, the Supreme Court
stated,

Allred’s and Fairchild’s long and informal business relationship is a clear

indication that a confidential relationship existed. After all, the two did business
for over 20 years based on little more than a handshake. It was this confidential
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relationship that allowed Fairchild to conceal the truth concerning payout for so
long.

Id. Clearly, Allred, a prominent lawyer, was not required to allege that Fairchild had complete

control over him.

B, Taking the allegations of his complaint as true. DePriest has alleged a sufficient
relationship of frust and confidence to pive rise to an equitable accounting or

constructive trust.

Taking the allegations of DePriest’s complaint as true, he can prove a set of facts in
support of his claims for an equitable accounting or constructive trust. DePriest alleges, among
other things, that “in the process of providing accounting services, Phillips took advantage of his
relationship with DePriest, and DePriest’s trust in him, to intetject himself into all of DePriest’s
business dealings in a variety of ways and has profited excessively as a result.” Complaint, ]13.
He also alleges that he gave Phillips full access to all of his personal and business records, and
relied upon Phillips to maintain his businesses when DePriest was traveling. Jd. at 12
Regarding the promissory notes, DePriest entrusted Phillips with the responsibility for acquiring
financing for his businesses. Id. at 16-17. The promissory notes sued upon are mirror notes
from loans Phillips took out in Phillips’ name — often with DePriest’s assets as collateral — for
DePriest’s businesses, with DePriest being rc—:sponsiblel for paying both interest and principal.?
Clearly, under these facts, Phillips was entrusted with substantial frust, confidence, and control
over all aspects of DePriest’s business.

Furthermore, like the twenty year business relationship between Allred and Fairchild,

DePriest has alleged, “[flor more than twenty years, Oliver L. Phillips, Jr. was Donald R.

# Although this is not explicitly pled in the complaint, it is supporied by the affidavit of Stephanie Smith. Stephanie Smith s a
certified public aceountant who has reviewed DePriest’s records and found that the promissory notes appear to merely be mirror
notcs obtained by Fhillips in obtaining financing for DePriest’s companics, using DePriest’s assets as eollateral. See Affidavit of
Stephanie Smith, attached as Exhibit A, 46,
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DePriest’s personal friend, accountant, and trusted financial advisor, Phillips, DePriest, the two

business entities sued in these cases, and numerous other business entities were involved in
numerous interrelated and intertwined business transactions.” Complaint, 5. Thus, under the
facts as alleged, the question whether DePriest can prove any set of facts in support of his claim
that a relationship of trust existed that could give rise to an equitable accounting or constructive

trust must be answered in the affirmative,’

C. Complete control over the other party is not required to create a technical
fiduciary duty,

Phillips also argues that for a fiduciary duty to exist, DePriest must allege that Phillips
conirolled all of DePriest’s decisions in the transactions at issue. Motion Brief, pp. 5 and 7. This
argument, that complete control over the other party is required, overstates Mississippi law and
runs counter to all authority. In a fiduciary retationship, conirol is not limited to situations where
one party controls all of the other’s decisions, but encompasses any situation where the trust and
confidence imposed would grant the power, that would otherwise not exist, to act to the other’s
detriment. As set forth by the Supreme Court:

Wherever one person is placed in such a relation to another by the act or consent

of that other, or by the act of a third person, or of the law, that he becomes

interested for him, or inferested with him, in any subject of property or business,

he is in such a fiduciary relation with him that he is prohibited from acquiring

rights in that subject antagonistic to the person with whose interests he has
become associated.

Parker v. Lewis Grocer Co., 153 S0.2d 261, 276 (Miss. 1963) (emphasis omitted).

* Phillips makes the argnment that if the dutics of an accountant are breached, it can only give rise 1o a malpractice suit.
However, Phillips’ role as en accountant is merely one simall part of his business relationship with DePricst. Numerous courts
have found that a fiduciary duty can arise in an accountant-client relationship under the right circumstances, See, e.g., Inre
Cendant Corp. Sec. Litg., 139 F.Supp.2d 585, 609-10 (D.N.J. 2001). That an accountant-client relationship existed in no way
means that no set of facts piving rise to 2 relationship of trust or confidence can be pled.
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This is demonstrated by & partnership relationship, which imposes a fiduciary duty.*

Miss. Code Ann. § 79-12-41 provides:

Partner accountable as fiduciary.

(1) Every partner must account to the partnership for any benefit, and hold as
trustee for it any profits derived by him...

On the other hand, “[c]Jontrol by itself is not the exclusive indicator of partnership.” Smith .
Redd, 393 S0.2d 989, 994 (Miss. 1991). “Generally, a partnership exists when two or more
persons join together with their money, goods, labor, or skill for purposes of carrying on a trade,
profession or business with a commumnity interest in the profits and losses.” Jd at 993. “An
expressed agreement is not required; intent may be implied, or established from the surrounding
circumstances.” Id. at 994, “The ultimate question is: did the parties intend to do the acts that in
law constitute partnership?” Id. The fiduciary relationship is created not because an individual
partner controls the partnership, but because the partners are placed into a relationship of trust

and confidence which could be subject to abuse.

D. Taking the allepations of DePriest’s complaint as true, he has properly pled a
technical fiduciary duty.

Petitioners:
Phillips contends on page 5 of his Brief that no fiduciary duty can exist because DePriest Mr.
DePriest
shows in
this case
that Mr.

the Court, DePriest has set forth numerous and sufficient facts to evidence Phillips’ control over Eh(ij"ips o
ada contro

has not alleged sufficient control, However, in his Complaint and other documents supplied to

over his
his business dealings. In DePriest’s Complaint, ] 10-21, he has set forth detailed factual business
dealings,
which
since Mr.
DePriest
accountant to both DePriest personally and DePriest’s businesses. As such, Phillips had has control
and
ownership
of MCLM,
would
extend to
MCLM.

allegations giving rise to the fiducjary relationship between the two parties. First, Phillips was

% Furthermorc, the unwinding of a partriership involes the jurisdiction of the Chancery Court. See Griffith, Mississippi Chancery
FPractice, §24, p. 25 {including within the list of traditional subjccts of Chancery jurisdiction, “[sJuits between business partners
with reference to the partnership business and to wind up insolvent or disrupted partnerships®),
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.completc and full access to all of DePriest’s financial records and other information, Complaint,
110. Phillips’ role in DePriest’s businesses increaged to the point that Phillips was DePriest’s
financial manager. Id, at 12. Phillips took care of much of DePriest’s business, presenting
DePriest with numerous documents to sign whenever DePriest returned home from his extensive
business travel, Id. at J12. DePriest relied upon Phillips to take care of those transactions and
prepare the documents, often signing without a complete understanding of their importance,
based on representations of Phillips, Id.

Regarding the promissory notes, they only exist as an exercise of Phillips’® control over
the obtaining of financing for DePriest and his businesses. Jd. at §17. The promissory notes are
mirror notes of bank loans, obtained by Phillips in his own name, but which DePriest was
responsible to pay off and provide collateral for. Id. at §17; see also Exhibit A, §6. “In each
instance, Phillips did all of the hands-on work, prepared and secired documents, and DePriest
signed documents as Phillips requested.” Complaint, §16. “While DePriest could have used his
collateral directly to receive the loan, he did not question this indirect approach since he had
complete trust and confidence in Phillips.” 7d. at 17, Clearly, under the facts alleged, the
question whether DePriest can prove any set of facts in support of his claim of a fiduciary duty

. . Petitioner
must be answered in the affirmative. s Mr.

DePriest
and Mr.
Phillips
have joint
alleged by DePriest indicate that other partnerships and joint ventures could have arisen between ventures
and
partnersh

ips.

2
Furthermore, Phillips has alleged a joint venture between the parties exists, and the facts

himself and Phillips. Clearly, Phillips is much more than a mere accountant to DePriest and his
businesses, and he cannot be considered a mere creditor. DePriest has alleged that Phillips

became heavily interested in DePriest’s affairs and has profited as a result. Jd. at J13. Phillips

75287.1 g


HP_Administrator
Rectangle

HP_Administrator
Line

HP_Administrator
Text Box
Petitioners:  Mr. DePriest and Mr. Phillips have joint ventures and partnerships.


EXHIBIT A: Page 23 of 61

Petitioners:
has claimed and taken $6,000,000.00 from the Charisma Communications Corporation and is E";Priest

demanding $5,000,000.00 more. Id. at 15 and 19; 2007-0096.> Through his financing of E‘:%?:Smp
DePriest’s businesses, Phillips has appropriated numerous numbers of shares and units in those ﬁﬁ'ﬁﬁien
businesses, and collected millions, X at §14. Two of Phillips’ complaints, 2007-0091 and %Airsg:::“ps
2007-0096, are premised on a joint venture between the parties. Taking the facts alleged by \,;Es:ﬁﬁg i
affiliate.

DePriest as true, for the purposes of this motion, a partnership ex ts.5 The fiduciary duty

imposed by this partnership supports an equitable accounting, a constructive trust, and separately

invokes the jurisdiction of this Court to dissolve a partnership.

HI.  Phillips’ other arguments are not appropriate in a motion to dismiss and can be
dealt with summarily.

A. Phillips’ statute of limitations arguments are inappropriate for a motion to

dismiss,

In his Brief, pp. 9-10, Phillips argues that DePriest’s claims are barred by the statute of
limitations. However, the scope of DePriest’s claims, reaching back to the 1984 joint venture
agreement and other older business dealings between the parties, is wholly based on Phillips’®
complaints. Phillips has sued under a 1984 joint venture agreermnent, a 1996 promissory note, and
1997-8 indebtedness, but andaciously claims that the statute of limitations has run on DePriest’s
counterclaims based on the same transactions. He cannot have it both ways. In any event,
statute of limitations arguments are inappropriate in this motion to dismiss — because fact based

defenses are pertinent, including fraudulent concealment. See Mooneyham v. Progressive Gulf

* 2007-0096 is the cause number of onc of Phillips’ complaints. Any citations to those documents are through their cause
number.

& Although the standard of review entails the taking of the allegations of DePriest’s complaint as true, even if Phillips' contention,
that he had no coittrol over DePricst were true, he would simply be acting as DePriest's general agent under these circumstances.
In thet case, he would still owe a fiduciary duty to DePriest. See Puckett v. Rufenachi, Bromagen & Hertz, Inc., 587 S0.2d 273,
279 n4 (Miss. 1991) ("“in any principal/agent relationship, the duties which the agent is required to perform on behalf of the
principal are fiduciary in naturc.”). ,
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Ins. Co., 910 So.2d 1223, 1227 (Miss. App. 2005) ("The duty to disclose arises when one party
has information that the other party is entitled to know because of a fiduciary or other similar
relation of trust and confidence between them."). See also Allred, 785 S0.2d at 1070-1 (tolling

the statute of limitations to impose a constructive trust reaching back 17 years).

B. The docirine of laches is an inappropriate subject for a motion to dismiss,

In his Brief, p. 12, Phillips argues that DePriest’s ¢laims are barred by the doctrine of
laches, However, like the statute of limitations, the dpctrine of laches is inappropriate at the
pleading stage, However, having said that, it is difficult to see how DePriest has delayed in
bringing his complaint for a bill of peace considering that Phillips only filed his ten suits at law
in June of 2007. Phillips has sued based on a 1984 agreement, a 1996 promissory note, and
1997-98 indebtedness, but now argues that DePriest’s counterclaims regarding the same

transactions are barred by the doctrine of laches. Again, he cannot have it both ways.

C. The parol evidence rule pertains to admissibility of evidence and is wholly

inappropriate in a motion to dismiss.

In his Brief, pp. 14-18, Phillips argues that the promissory notes are unambiguous and
that parol evidence is inadmissible. However, it is difficult to see the relevance of the parol
evidence rule to this motion, unless Phillips is suggesting that it would prevent DePriest from
conducting discovery related to the promissory notes, That argument borders on frivolous. The
parol evidence rule applies to the admissibility of outside evidence as to the intent of ambiguous
words in a contract. It does not prevent the admission of evidence regarding the underlying
consideration and other defenses to a contract, and has very little to do with discovery, In any

event, a constructive trust “arises by implication from the relationship and conduct of the parties
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and may be established by parol testimony notwithstanding the statute of frauds.” In re Estate of

Horrigan, 757 50.2d 165, 170 (Miss, 1999).

D. That DePriest’s defenses are duplicated in Phillips’ ten suits at law actually
supports the invocation of this Court’s jurisdiction to enjoin a multiplicity of suits

at law,

Phillips suggests on pp. 19-20 of his Brief that DePriest’s counterclaims render his
Chancery complaint unnecessary. However, as set forth in DePriest’s rebuttal in support of his
bill of peace, the common defense forms the basis for invoking this Court’s jurisdiction to enjoin
a multiplicity of suits at law, and the Circuit Court cannot grant DePriest equivalent relief.
Phillips has already served DePriest with ten separate sets of discovery in his Circuit court suits,

The filing of ten lawsuits, nine in one day, can only be described as vexatious and harassing.

IV.  In conclusion, Phillips’ motion to dismiss, when viewed through the proper standard
of review, should be¢ denied.

Phillips filed a motion to dismiss without providing a standard of review, or even
identifying the basis under the Mississippi Rules of Civil Procedure, Nevertheless, it appears
that Phillips contends that DePriest has failed to state a claim. Under the standard of review for
such motions, Phillips can only prevail if, taking the allegations of DePriest’s complaint as true,
he can show “beyond doubt” that DePriest can prove no set of facts in support of his claim.
Phillips has failed to meet this legal standard, and therefore, his motion must be denied.

, this 12th day of November, 2007.

DONALD R. DEPRIEST <
BY: BALCH & BINGHAM LLP

BY: Zﬁt 7!;&1/

Of Counsel
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William L. Smith (MS 7635)

Ermest Taylor (MS 7451)

Donald Alan Windham, Jr. (MS 100909)
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401 East Capitol Street

Suite 200

Jackson, MS 39201

Telephone: (601) 961-9900

Facsimile: (601) 961-4466

Robin Johnson (ASB-9232-H66R)
BALCH & BINGHAM LLP

1275 Pennsylvania Avenue NW
Tenth Floor

Washington, DC 20004
Telephone: (202) 347-6000
Facsimile: (202) 347-6001
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Telephone: (205) 251-8100
Facsimile: (205) 226-8798
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CERTIFICATE OF SERVICE
I, the undersigned counsel, do hereby certify that I have this day mailed, via electronic

mail and U. S. mail, postage prepaid, a true and correct copy of the above and foregoing pleading
to:

Aubrey E. Nichols, Esq.

M. Jay Nichols, Esq.

NicHoLs CROWELL GILLIS COOPER & AMOS

P.O. Box 1827

Columbus, MS 39703-1827

This the 12th day of November, 2007.

et

Of Counsel
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IN THE CHANCERY COURT OF LOWNDES COUNTY, MISSISSIPPI

DONALD R. DEPRIEST PLAINTIFF
VERSUS CAUSE NO. 2007-0526-C
OLIVER L. PHILLIPS, JR. AND HELEN DEFENDANTS

PHILLIPS AND JOHN DOES 1-20

AFFIDAVIT OF STEPHANIE SMITH, CPA

After first being duly sworn, the affiant states the following:

1. My name is Stephanie Smith, and I am an adult resident eitizen of Hinds County,
Mississippi.
2. I'am a certified public accountant licensed to practice in the State of Mississippi,

and a partner in the Jackson, Mississippi firm of Grantham, Poole, Randall, Reitano, Arrington &
Cunningham, PLLC.

3. I have begun to review the business records of Donald R, DePriest (“DePriest™),
personaily, and of many of his businesses as well as the records subpoenaed in this litigation
from Qliver L. Phillips, Jr.’s accounting firm, T. E. Lott & Company (“Lott™), related to work
performed by the firm on behalf of DePriest, personally, and his numerous businesses. I have
also reviewed the Stockholder’s Agreement, Personnel Guide and Quality Control Procedures of
T.E. Lott & Company. Oliver L. Phillips, Jr. (“Phillips™) was a pariner in Lott. These records
include, among others, correspondence, e-mails, tax returns, financial statements, audit results,
checks, offering memoranda, business valuations, promissory notes, confracts, joint venture

agreements, partnership agreements and bank records. In addition, [ have reviewed the pleadings
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in the ten (10) cases filed by Phillips against DePriest and in this case. Ihave also reviewed the
affidavit filed in this case by DePriest.

4. Although the records needed in this case are far from complete as I will show, the
records 1 have reviewed to date clearly reveal that Phillips’ role in the DePriest business empire
and personal affairs goes far beyond that role normally played by an accountant and financial
advisor. Phillips’ relationship with DePriest impaired his independence and objectivity and

created conflicts of interest.
Petitioners:
Mr.
DePriest 3.
attached . .
this expert complete financial affairs and that of his businesses. For example, my review of e-mails and
testimony
to support
his
arguments
g‘mlw- . time (sometimes even out of the country), DePriest frequently gave Phillips anthority to access

illips an
he had a . . . i .
partnership || his numerous bank accounts and to transfer funds to satisfy the needs of his companies or his
and
intertwined
business
relationship .
s. This 6. The documents I have reviewed to date indicate that on several occasions when
states that
DePriest . R Lt
gave borrowed capital was needed for a company, Phillips would borrow money from a bank in his
Phillips ;
"\3;’””0' over §  own name, and when necessary, would use DePriest's assets as collateral. Phillips would then
I.

DePriest \ . . . ] )
businesses. || have DePriest sign a personal promissory note to Phillips mirroring the amount and terms of the

<
These documents reveal that DePriest gave Phillips control over and access to his

correspondence indicates that when DePriest would be away from home for extended periods of

creditors.

bank loan. DePriest would pay the interest to the banks directly and ultimately would pay off the
bank loan thus extinguishing the debt. It also appears that Mr. Phillips did not always cancel the

corresponding promissory note from DePriest to Phillips, even though the debt had been paid. In
fact, it appears that at least some of the notes that are the basis for Phillips® suits against DePriest

fall into this category.

74875.2 2


HP_Administrator
Rectangle

HP_Administrator
Text Box
Petitioners: Mr. DePriest attached this expert testimony to support his arguments that Mr. Phillips and he had a partnership and intertwined business relationships.  This states that DePriest gave Phillips control over Mr. DePriest businesses.

HP_Administrator
Line


EXHIBIT A: Page 30 of 61

7. The records I have reviewed also indicate that on at least some occasions when
Phillips borrowed money and got a corresponding, or off-setting, note from DePriest, ntot all of
the proceeds would go to DePriest or one of his businesses, but rather would be taken by Phillips
to use in his own businesses, The records from those banks, which DePriest has subpoenaed,
should reflect the disbursement of the loan proceeds. When DePriest paid off those loans, the
records do not reveal any repayment by Phillips to DePriest of those loan proceeds.

3. Further, documents I have reviewed, including an August 26, 2001 letier from
First Commercial Bank to Oliver Phillips, Ir. and a December 21, 2001 guaranty signed by both
Phillips and DePriest, show thai DePriest guaranteed loans for businesses started by Phillips,
such as Plantation Pointe. | have not seen any evidence fhat DePriest has an equity interest in

Plantation Pointe.

<l
9. The documents I have reviewed reflect significant proceeds in the amount of

$6,000,000.00 from the sale of one of the DePriest businesses, Charisma Communications
Corporation (*Charisma™), were paid to Phillips. According to DePriest’s affidavit, Phillips

maintained he was owed that amount. The original Private Placement Memorandum for

Charisma does not reflect that Phillips owned any equity interest in Charisma, Income tax
returns from both parties from the relevant time period should indicate the nature of Mr. Phillips®
claimed right to the $6,000,000.00.

10, There is an urgent need to retrieve from multiple sources, including banks,
documents generated by or on behalf of Lott, Phillips, and DePriest in order to insure the
accuracy of the amounts owed between the parties, For example, in Cause No. 2007-0096,

Phillips is suing DePriest on a $5,000,000.00 note he claims DePriest personally executed in his
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favor in 1996, Documents produced by Lott include a file copy of DePriest’s personal financial
information prepared by Phillips dated September 10, 1997, for John Dumm, Vice President of
First Union Corporation, a Virginia Bank. In the financial information, Phillips lists each note
owed by DePriest at the time. However, the 1996 note for $5,000,000 on which Phillips is now
suing DePriest is not included in that list of notes DePriest owed on the 1997 financial statement
prepared by Phillips. In addition, other documents revea] that both Phillips and DePriest
borrowed significant sums fogether and individually through the years of their relationship.
Bank records of their loans are likely to reveal other significant evidence in this case including
whether Phillips claimed ownership of stock of DePriest companies now in dispute on personal
financial statements he presented to the banks.

Ii.  InLowndes County Circuit Court Civil Action No. 2007-0091, Phillips claims he
owns 70 units in MCT Investors LP, title to which vested in him in 1990, However, I have
reviewed a document which appears to be the ailocation of the 2002 tax year loss by the
partnership interests of MCT Investors, LP. This schedule indicates that Phillips owns 2.5 units
in his profit sharing plan, not 70 units personally as claimed in the lawsuit. A review of Phillips®
individual income tax returns and the returns of MCT Investors, LP would resolve the

Petitioners:

inconsistent ownership claims. Mr. DePriest
and Mr.

py . . . . Phillips

12, The documents reveal that Phillips and DePriest commingled their borrowings, commingled
their
finances and
businesses,
etc.

their creditworthiness, and their business efforts in many cases without documenting rights and

obligations. In order to determine the balance of their accounts, a full accounting of al] pertinent

records including financial statements filed with regulated financial institutions, bank aceount

records, loan files with disbursement records, and income tax returns is needed. Also interviews
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Petitioners:
The
. . . . accounting
or depositions of the principals and others with knowledge of the facts will be needed. A expert states
that a
thorough review of all of the business records relating to the DePriest/Phillips dealings is UIEEUEL
review of all
of the
required to accurately compute the oership interest of the parties in their respective companies business
records" is
who owes what to whom for either payments not yet paid or payments previously Qﬁfedrﬁﬂ,fg the
ownership
improperly made, in order to balance the accounts and wind up their business relationships. ;\TGVSS‘PS that
r. DePriest
d Mr.
13.  Further affiant saith not, gri:illip; have
. in their
rdn At . ) WL companies.
(’Z(/H‘. v - Thi t
Stephanie Smith incllig;us
MCLM too
since the
STATE OF MISSISSIPPI BeSless
- affairs of the
. two were so
COUNTY OF intertwinded
_{_{ an(_j _since Mr.
SWORN to and subscribed before me, this the /2 day of November, 2007. e
Naf/ary‘[ﬁublic “"mlmn,,'
i - .“.-..D. S‘
My Commission Expires: \\()TARY
:
. . wemumEms; 2
g %_/0 D‘ Hagust 26,2010 -5:
s
OF COUNSEL: .foﬁ-g‘?;‘:‘. R

\
’"lu“ul“'l

William L. Smith (MSB #7635)

Emest Taylor (MSB #7451)

Donald Alan Windham, Jr, (MSB #100909)
BALCH & BINGHAM, LLP

401 East Capitol Street, Suite 200

Jackson, MS 39201

Telephone: (601) 961-9900

Facsimile: (601) 961-4466

74875.2 5
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Robert W, Johnson, II (DC Bar # 945170)
BALCH & BINGHAM, LLP

1275 Pennsylvania Ave., NW
Washington, DC 2004-2404

Telephone: (202) 347-6000

Facsimile: (202) 347-6001

Timothy J. Segers (ASB #ASB-2516-G52T)
BALCH & BINGHAM, LLP

1901 Sixth Avenue North, Suite 2600
Birmingham, Alabama 35203-2628
Telephone: (205) 251-8100

Facsimile: (205) 226-8799

ATTORNEYS FOR PLAINTIFF

748752 6
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EXHIBIT A: PART 3 - : -

IN THE CIRCUIT COURT OF LOWNDES COUNTY, MISSISSIPPI

OLIVER L. PHILLIPS, JR. PLAINTIFF

VERSUS CAUSENO. 2007- 0095 -

MARITIME COMMUNICATIONS/
LAND MOBILE, LLC and DONALD R, DEPRIEST DEFENDANTS

COMPLAINT FOR COLLECTION ON PROMISSORY NOTE

The Plaintiff, Oliver L. Phillips, Jr., files this his Complaint against Maritime

Petitioners:
the suit is . .
against Communications/Land Mobile, LLC and Donald R. DePriest, Defendants
MCLM and
Mr.
DePriest, no
mention of
Sandra
DePriest.
Mr. C i
DePriest is Plaintiff is an adult resident of Lowndes County, Mississippi.
stated as
Manager,
which he IL.
admits to in
his Answer.

. and in support hereof

would show as follows:

L

Defendant Maritime Communications/I.and Mobile, LLC is a limited liability company.

Defendant Maritime Communications/Land Mobile, LLC is available for serviee of process through

Donald R. DePriest, its Manager, <t—

I,
The individual defendant, Donald R. DePriest, is an adult resident of Lowndes County,

ississippi, and is available for service of process.

FU&E

Ppoletee 1. \ftse,

Cirouit Clerk

EXHIBIT
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Petitioners: the suit is against MCLM and Mr. DePriest, no mention of Sandra DePriest.  Mr. DePriest is stated as Manager, which he admits to in his Answer.
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Petitioners:
Mr. DePriest
was executing
promissory
notes and
other
documents for
MCLM and
personally
guaranteeing
them. The
Promissory
Note was
executed the
day before the
Auction No.
61 Final
payment
deadline.

= EXHIBIT A: Page 35 of 61

On or about September 20, 2005, the Defendants executed a Promissory Note in the amount
0f'$737,000.00 payable to the Plaintiff and other designated parties, In addition to the principal, the
Promissory Note provides for payment of interest and attorney’s fees. A copy of the Promissory

Note is attached hereto as Exhibit “A” and made a part hereof by this reference.

The Defendant, Donald R. DePriest, personally guaranteed the payment of the note. Said

Defendant is, therefore, bound by all terms, provisions, and conditions of the Promissory Note, A
copy of the executed personal guaranty is attached as Exhibit “B*.
V.
The total amount evidenced by said Promissory Note, is now due, payable, and delinquent
notwithstanding repeated requests for payment made by the Plaintiff,
VL
Plaintiff, as one of five designated bayees, is entitled to $200,000.00 of the tota] principal,
plus interest due and payable under the provisions of the Promissory Note, together with all
reasonable legal fees and costs of collection as specifically provided therein.

PREMISES CONSIDERED, Plaintiff requests judgment against the Defendants, jointly and

severally, for the principal sum of $200,000.00 representing his portion of the total principal

evidenced by the Promissary Note, together with interest as provided in the Promissory Note and

in addition to the pre-judgment interest at the rate specified in the Promissory Note up to the date

of judgment, Plaintiff requests that this Court allow and set post-judgment interest at the maximum

unount allowed by law.
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Plaintiff further requests that all court costs incurred in connection with this litigation be

assessed to and against the Defendants,

Respectfully submitted this the 24 ¥ day of June, 2007.

OLIVER L. PHILLIFS, IR., Plaintiff

BY:
/ Nichols, MB #10066

Attorney for Plaintiff

OF COUNSEL:

Aubrey E. Nichols, MB #3842
Will T. Cooper, MB #9588
(GHOLSON, HICKS & NICHOLS
Posgt Office Box 1111
Columbus, MS 39703

Phone: (662) 243-7300

Fax: (662) 327-6217

WAAIIClents\2509 1 -aliver phillips\007-Don DePrigst matters\Comphaint for Collection of Note - £737,000.wpd
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Septembrer 20, 2005

PROMISSORY NOTE

FOR VALUE RECEIVED, the undersigned, MARITIME UNI
_ _ COMM LAN
mﬂ?ﬁ ;Lcéacli:a;};mb}; prom:;e tuT palyin full on Mareh 1, 2006, to the :Jr:lt‘lr‘ﬁ’Nchliver II,J
¢ T ¢, James L, Teel, 8§ Thomas and Russell . o
Comtmunicains Srou) t?se'?ig s rssgns the um of SEVEN HUNDRED éﬁ;@;ﬂéﬂﬁ
, L00) [ provided by each of the foljowi
Oliver L. Phillips, Jr. $200,000; Bart Wise, $100 004, James L. VIng members ag follows:
] 1 ’ ) A s T I’ , .1
Rus§e:11 Kyle 8237,5300] at an interest rate c:f 10% to the address ore:ddizgsoeg g%ﬂ?; Thamasimd
Maritime Communications Group™) as 5o directsd, payees (“the

This note is payable in fill on the due dare,

If, in case of default, this nate is placed in the hands

. ! of an attommey for collest]
undersigned agrees to pay all reasonabl , ¥ 101 collection, the
Mississippi law, pay ¢ legal fees and costs of collection to the extent permitted by

The Debtor hpreby waives presentment of this note, protest, dishonor and notice of| dishonor

This note shall take effeot as a sealed instratment and be i
enfo s
of the state of Mississippi as of September 20, 21005, reed in accordance with the laws

MARITIME COMMUNICATIONS/LAND MOBILE LLC
By:  Communications Investments, Inc, ,
General Partner
M. Belinda Hudson, Treasuger

i

Petitioners: Belinda Hudson, not Sandra DePriest,
signs for both MCLM and Coml as an officer, but was
not listed on the Forms 175 or 601 as required by
FCC rules. Ms. Hudson, in deposition testimony,
says that she has been employed as Mr. DePriest's
executive secretary for the last 15-18 years.

EXHIBIT

2

formsirmnnale.me goup
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Petitioners: Mr. DePriest personally guarantees the above promissory note. No - EXHIBIT A: Page 38 of 61
one personally guarantees a promissory note for a company, unless they own and

control the company or are getting some type of ownership or control in return.

This was done the day before the Auction No. 61 final payment deadline, which

meant MCLM had to raise this and other money to pay for all of its bids made with

the 35% discount, but had it not had the 35% discount, as was later determined,

then it probably would not have raised the additional funds that would have been

needed. Note that Belinda Hudson is the witness to this.

INSTRUMENT |
OF
PERSONAL GUARANTY

In coﬂsidbmﬁon of The Maritime Communications Group (“The MC Group™} extending
credit in the amount of §737,000, a3 evidencad by Promissory Note Dated September 20, 2005, ta
Matitime Comimunicetions/Land Mobile, LLC » Donald R, DePriest herehy personally gua:an;m
payment in full together with all interest of SEVEN HUNDRED THIRTY SEVEN THOUSAND
DOLLARS AND NO CENTS ($737,000.00) dve on March I, 2006 to “The MC Group”.

Itis expressly agreed that this Instrument of Personal Guaranty is absolute and complets, and

that aceeptance and notice hereof aceeptance there of by Maritine Communications/Land Mobile

LLC are hereby expressly waived, and the same shall continue in force untif written notice of it;

! discontinuance shall be served upon the manager of Maritime Communications/Land Mobile, LLC,

| This Personal Guaranty shall take effect us a sealed Instrument and be enfarced in 2ecordance
with the laws of the state of Mississippi ag of September 20, 2005,

IN TESTIMONY WHEREOF, 1, Donald R, DePriest :
this the 20® day of September, 2005, Priest, have hereunto signed my name on

r

d R. DePriast, Endividua]

EXHIBIT

1{3 4
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EXHIBIT A: PART 4 g% ESE!VED

IN THE CIRCUIT COURT OF LOWNDES COUNTY, Mississippr  JUN 26 2007 42
WA N. SALAZAR

OLIVER L. PHILLIPS, JR. PLAINTIFF
VERSUS CAUSENO. Do 07~ D045~

MARITIME COMMUNICATIONS/
LAND MOBILE, LLC and DONALD R. DEPRIEST DEFENDANTS

COMPLAINT FOR COLLECTION ON PROMISSORY NOTE

The Plaintiff, QOliver L. Phillips, Jr., files this his Complaint against Maritime
Communications/Land Mobile, LLC and Donald R, DePriest, Defendants, and in support hereof
would show as follows:

I
Plaintiff is an adult resident of Lowndes County, Mississippi.
IL

Defendant Maritime Communications/Land Mobile, LLC is a limited liability company.
Defendant Maritime Communications/Land Mobile, LLC is available for service of process through
Donald R. DePriest, its Manager.

118

The individual defendant, Donald R. DePriest, is an adult resident of Lowndes County,

FU[LJED

JUN 27 2007 L

Mississippi, and is available for service of process.
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IV.
On or about September 20, 2005, the Defendants executed a Promissory Note in the amount
of $737,000.00 payable to the Plaintiff and other designated parties. In addition to the principal, the

Promissory Note provides for payment of interest and attorney’s fees. A copy of the Promissory

Note is attached hereto as Exhibit “A” and made a part hereof by this reference.

The Defendant, Donald R, DePriest, personally guaranteed the payment of the note, Said
Defendant is, therefore, bound by all terms, provisions, and conditions of the Promissory Note. A
copy of the executed personal guaranty is attached as Exhibit “B”,

V.

The total amount evidenced by said Promissory Note, is now due, payable, and delinquent

notwithstanding repeated requests for payment made by the Plaintiff.
VI

Plaintiff, as one of five designated payees, is entitled to $200,000.00 of the tota) principal,
plus interest due and payable under the provisions of the Promissory Note, together with al]
reasonable legal fees and costs of collection as specificaily provided therein.

PREMISES CONSIDERED, Plaintiff requests judgment against the Defendants, jointly and
severally, for the principal sum of $200,000.00 representing his portion of the total principal
evidenced by the Promissory Note, together with interest as provided in the Promissory Note and
together with all reasonable legal fees and costs of collection as provided in the Promissory Note,
In addition to the pre-judgment interest at the rate specified in the Promissory Note up to the date

of judgment, Plaintiff requests that this Court allow and set post-judgment interest at the maximum

amount allowed by law. o m

JUN 8% 2007 1=

‘ﬂ?‘?&‘""‘ﬁ-’ a7, Miﬁ%@

Cireuit Clark
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Plaintiff further requests that all court costs incurred in connection with this litigation be
assessed to and against the Defendants.

Respectfully submitted this the 4 % day of June, 2007.

QOLIVER L. PHILLIPS, JR., Plaintiff

Z b Lt /:
V(Iaf Nichols, MB #10066
Attorney for Plaintiff

OF COUNSEL:

Aubrey E, Nichols, MB #3842
Will T. Cooper, MB #9588
GHOLSON, HICKS & NICHOLS
Post Office Box, 1111
Columbus, M8 39703

Phone: (662) 243-7300

Fax: (662) 327-6217

WAATICHens\2 5091 -oliver phillips\007-Don DePriest matters\Cotmplalnt for Collection of Note - $737,000.wpd
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Cireuit Clark



EXHIBIT A: Page 42 of 61

September 20, 2005

FROMISSORY NOTE

FOR, VALUE RECEIVED, the undersigned, MARITIME COMMUNICATIONS/LAND
MOBILE LLC, dees hereby promise to pay in full on March I, 2006, to the order of Oliver L.
Phillips, Jr., Bart Wise, James L. Tezl, Si Thomas and Russell Kyle ( “the Maritime
Communications Group™), their heirs or assigns the sum of SEVEN HUNDRED THIRTY BEVEN
THOUSAND DOLLARS ($737,000) [ provided by each of the following members as follows:
Oliver L. Phillips, Jr. $200,000; Bart Wise, $100,000; James L. Tel, 5200,000; $i Thomas and
Russell Kyle $237,000] at an interest rate of 10% to the address or addresses of the payees (“the
Maritime Communications Group™) a& so directed,

This note is payable in full on the due date,

I, in case of default, this note is placed in the hands of an attommey for collection, the
undersigned agrees to pay all reasonable legal fees and costs of collection to the extent permitted by
Mississippi law, .

The Debtorhereby waives presentment of this note, protest, dishonar and notice of dishonor.

Thisnote shal! take-effect as a sealed instrument and be enforced in accordance with thelaws
of the state of Mississippi as of September 20, 2005,

MARITIME COMMUNICATIONS/LAND MOBILE,LLC
By: Communications Investments, Inc,

General Pariner

M. Belinda Hudson, Treasurer

I T

i.r JUN B9 2000
A J’M’ tﬁ?- M;Jm#’

27T
m""""m'"’{;‘mmmcuit Clerk
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INSTRUMENT
OF
PERSONAL GUUARANTY

In consideration of The Maritime Communications Group (*The MC Group™) extending |
credit in the amount of $737,000, a3 evidenced by Promissory Note Dated September 20, 2005, to
Maritime Contmunications/Land Mobile, LLC , Donald R. DePriest hercby personally guarantees
payment in full together with all interest of SEVEN HUNDRED THIRTY SEVEN THOUSAND
DOLLARS AND NO CENTS ($737,000,00) due on March 1, 2006 to *“The MC Group”.

Itis expressly agreed that this Instrument of Personal Guaranty is absolute and complete, and
that acceptance atid notice herzof acceptance there of by Maritime Communications/Land Mobile,
LLC are hereby expressly waived, and the same shall continue in force until written notice of its
discontinuance shall be served upon the managerof Maritime Communications/Land Mobils, LLC.,

This Personal Guaranty shall take effect 83 2 sealed instrument and be enforced in accordance
with the laws of the state of Mississippi as of September 20, 2005.

IN TESTIMONY WHEREQF, I, Donald R. DePriest, have hereunto signcd Imy name on

this the 20® day of September, 2005,

Daoriald R, Depnm. m‘d’mdual i
MMSQMMM

UL E[

P
t
i

e EXHIBIT

ikl &% W i/
(pr;‘dr(‘fﬂrk __&__
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GHOLSON, HICKS & NICHOLS Gl iyt i o

Dowrrr T, Hicis, Ik, 44 pleg cdmitted in Alabama

Auergy E. MicHoLs

A PROFESSIONAL AS5S50CIATION fumrey £ Nckaws s s
J. {iornoN FLOWERS L
Attorneys at Law KarmEmnt S, Kenay Columbuz, M3 39703-1111
Davio B, JorLy
WiLLIaM F, GLUS
AmSouth Bank, Thizd Floot P. NELSON SMrTh, k.
710 Main Streat m'?néousn -
Columbng, M5 38701 M. Iy Nu:lﬁm.s
Telephone: (662) 243-7300 SCott F. STOLRY *+*
Buen A B
Fax (662) 327-6217 Buss A B HE
June 26, 2007 CEIVED
Ms. Haley N. Salazar, Clerk JUN 26 2007 400 pm,
Lowndes County Circuit Court MAHALA N, SAL AZAR
Post Office Box 31 CIRCUT CLERK

Columbus MS 39703-0031

Re:  Oliver L. Phillips, Jr. vs. Donald R. DePricst and Maritime Communications/Land
Mobile, LL.C

Dear Haley:

Enclosed are the original and one (1) copy of a Complaint in connection with the above
referenced matter. Also enclosed is our draft in the amount of $110.00 representing the filing fee
together with a Civil Cover Sheet.

Process should issue to the individual Defendant, Donald R. DePriest, at his residence
address of 206 8™ Street North, Columbus, Mississippi 39701, Process should be issued for the
Defendant, Maritime Communications/Land Mobile, LLC, to be served on Donald
R. DePriest, its manager, at 206 8® Street North, Columbns, Mississippi 39701,

Please return a “filed” copy of the Complaint to me and return the original summons to me
for service through a process server.

Should you have any questions please give me a call.

Sincergly,
M MéM

AJay Nichols
Enclosures
ce: Mr. Oliver L. Phillips, Jr.
MIN:ja
File No, 25,001-007
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GHOLSON, HICKS & NICHOLS 034145
L OWNDES COUNTY CIRCUIT CLERK 34145
25091.001 FLF 06/25/2007 110.00 110.00 0.00
CLAF 25-7-13 5.00
Total $110.00

Payment received from GHOLSON HICKS & NICHOLS

Transaction 8522 Received 6/27/2007 at 11:20 Drawer 1 I.D. DONNA

Account Balance Due .00 Receipt Amount $8110.00

g:BTTYvw~Aa(1J é&{ﬁﬁé&) . Mahala N. Salazar, Circuit Clerk

Case # 2007-0095-CV1 Acct # Paid By CHECK Recelipt No. 34609
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SUMMONS
(Process Sexrver)

TN THE CIRCUIT COURT OF LOWNDES COUNTY, MISSISSIPPI

OLIVER L. PHILLIPS, Jﬁ. Plaintiff (=)

Vergus Civil Action Number: 2007-0095-CV1

MARITIME COMMUNICATIONS/LAND MOBILE, ETAL pefendant (s)
SUMMONS

The State of Mississippi
To: Maritime Communications/Tand Mobile, LLC
Process Agent: Donald R.DePriest,Manager
206 8th Street North
Columbus ME 389701
NOTICE TO DEFENDANT(S)

THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT
AND YQU MUST TAXE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS.

You are required te mail or hand-deliver a copy of a written
response to the Complaint to:
Hon. M. Jay Nichols 662-243-7300

the attorney for the Plaintiff(g), whose address is:
P. 0. Box 1111

Columbus M3 39703
Your response must be mailed or delivered within thirty (30)

days from the date of delivery of thig summons and complaint or
judgment by default will be entered against you for the money or
other things demanded in the complaint.

You must also file the original of your respomnse with the
Clerk of this Court within a reascnable time afterward.

Issued under my hand and seal of said Court, this 27th day
of June 2007.

Mahala (Haley) N. Salazar, Circuit Clerk
P, 0. Box 31, Columbus, M8 39703

25UMPS By: ; ) T vt (‘ Egiﬂ Z&i&é; D. C.
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SUMMONE
{(Process Server)

IN THE CIRCUILT COURT OF LOWNDES COUNTY, MISSTISSIPPT

OLTVER I., PHILLIPS, JR. | Plaintiff (s)

Versus Civil Action Number: 2007-0095-CV1

MARITIME COMMUNTCATTONS/LAND MOBILE, ETAL Defendant (s)
SUMMONS

The State of Mississippi
To: Donald R. DePriest

2068 8th Street North
Columbus ME 395701
NOTICE TO DEFENDANT (3)

THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS I8 IMPORTANT
AND YOU MUST TARKE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS.

You are required to mail or hand-deliver a copy of a written
response to the Complaint to:
Hon., M. Jay Nichols 662-243-7300

the attorney for the Plaintiff(s), whose address is:
F. 0. Box 1111

Columbus MS 38703
Your response must be mailed or delivered within thirty (30)

days from the date of delivery of this summons and complaint or
judgment by default will be entered against you for the money or
other things demanded in the complaint.

You must also £ile the original of your response with the
Clerk of this Court within a reasonable time afterward.

Tssued under my hand and seal of said Court, this 27th day
of June 2007.

Mahala (Haley) N. Salazar, Circuit Clerk
P. O. Box 31, Columbus, MS 39703

2SUMES By: @’M G, Eggﬂ th D. C.
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EXHIBIT A: PART 5 ﬂECElVED

IN THE CIRCUIT COURT OF LOWNDES COUNTY, MISSISSIPPY  AUG 20 2007
MAHALA N. SALAZAR

OLIVER L. PHILLIPS, JR. PLAINTIFF
VERSUS CIVIL ACTION NO, 2007-0095-CV1

MARITIME COMMUNICATIONS / LAND
MOBILE, LLC, and DONALD R. DEFENDANTS /
DEPRIEST COUNTER-PLAINTIFFS

VERSUS

OLIVER L. PHILLIPS, JR.; HELEN J.
PHILLIPS, his wife; and JOHN DOES 1-20. COUNTER-DEFENDANTS

ANSWER AND COUNTERCLAIM

Petitioners:
il COME NOW Defendants Maritime Communications / Land Mobile, LLC and Donald R.
Mr.
DePriest DePriest, and respond to the Plaintiff®s Complaint as follows:
Answer to
the above .
Phillips First Defense
complaint.
tThey adm]it This Complaint is one of ten filed in this Court by Oliver L. Phillips against Donald R.
0 many o
the

complaints || DePriest and two of the business ventures DePriest is involved in. The style and civil action

allegations.
numbers of these cases are as follows:

Style Civil Action No.

Oliver L. Phillips, Jr. vs. MCT Investors, L.P. and Donald 2007-0046
R. DePriest

Oliver L. Phillips, Jr. vs. Donald R, DePriest 2007-0091
Oliver L. Phillips, Jr. vs. Donald R. DePriest 2007-0093

QOliver L. Phillips, Jr. vs. Maritime Communications / 2007-0095
Land Mobile, LLC and Donald R. DePriest

AUG § § 2007

W Qw&uﬁm%@

63404.1
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Petitioners: This is the MCLM and Mr. DePriest Answer to the above Phillips complaint.  They admit to many of the complaint's allegations.
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Petitioners
: MCLM
and Mr.
DePriest
admit here
that
Phillips,
DePriest
and
MCLM are
"involved
in
numerous
interrelate
d and
intertwine
d business
transactio
ns." This
indicates
affiliation
between
Phillips
and
DePriest
and
MCLM
and other
companie
s and
business
ventures.
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Oliver L. Phillips, Jr. vs. Donald R. DePriest 2007-0096
Oliver L. Phillips, Jr, vs. Donald R. DePriest 2007-0097
Oliver L. Phillips, Jr. vs. Donald R. DePriest 2007-0098
Oliver L. Phillips, Jr. vs. Donald R, DePriest 2007-0100
Oliver L. Phillips, Jr. vs. Donald R, DePriest 2007-0102
Oliver L. Phillips, Jr. vs. Donald R. DePriest 2007-0104

For more than twenty years, Oliver L. Phillips, Jr. was Donald R, DePriest’s personal friend
accountant, and trusted financial advisor, Phillips, DePriest, the two busines entities sued in
these cases, and numerous other business entities are involved in numerous interrelated and
infertwined business transactions, These ten lawsuits result from a complex course of dealing
arising from the same serjes of transactions and occurrences, Phillips has filed ten separate cases
isolating specific notes and other documents to avoid the big picture which would reveal that the
Plaintiff has received his hourly accounting fees plus $1,000,000.00 and $5,000,000.00 payments
for his services. Accordingly, it is impossible for the Defendants to admit or deny most of the
allegations contained in any one of the ten Complaints without extensive discovery relating to
the Plaintiff's complicated business dealings with the Defendants and an opportunity to develop
the interrelated payments for fees, shareholder distributions and other payments to Oliver
Phillips by DePriest and his companies over a twenty-year period. A full accounting could
reveal further defenses to all of these cases such as unconscionability, accord and satisfaction,
fraud, and duress. In that case, numerous issues in equity arise relating to rescission or

reformation of agreements, the imposition of constructive trusts, and injunctions. Defendant

submits that this action, along with the other nine pending in this Court, should be stayed until a

68404.1 2 |_ I 1= 15 L')
AUG 2 6 2007 =

Ppoteater &), Sbé%ﬂ?

e Oinrle
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of MCLM (#2 below) and that he executed the guarantee (#4 below).
full accounting can occur. Accordingly, the Defendants to these lawsuits have concurrently filed
a scparate proceeding in Chancery Court to enable one court to address the legal and equitable
issues presented by this multiplicity of lawsuits.
Second Defense
Responding to the Plaintiff’s Complaint paragraph by paragraph:
1.
Defendants admit the allegations of paragraph 1.

2.

Defendants admit the allegations of paragraph 2. <

3.
Defendants admit the allegations of paragraph 3.

4.

Defendants admit that Donald DePriest signed the personal guarantee attached to the
Plaintiff’s Complaint. To the extent that Plaintiff has interpreted the language of the note,
Defendants assert that the note speaks for itself and those allegations are therefore denied. All
other allegations of this paragraph are denied.

5.
Pursuant to the Affirmative Defenses set forth herein and the Defendants® Counterclaim,

Defendants deny the allegations of paragraph 5.

6,

Pursuant the Affirmative Defenses set forth herein and the Defendants’ Counterclaim,

Defendants deny the allegations of paragraph 6. Furthermore, Defendants expressly deny that

Motecte . 5. M@éﬂ?
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Plaintiff is entitled to any of the relief requested in the unnumbered paragraph beginning
“PREMISES CONSIDERED.”

Third Defense

Defendants deny any allegation in the complaint not specifically admitted.

Fourth Defense

The Plaintiff has released the Defendants of any liability for this claim, See Exhibit 1
hereto,
Fifth Defense
The Defendants are entitled to a set off of monies owed by Phillips that DePriest has
paid, and/or alternatively, DePriest is entitled to damages pursvant to his Counterclaim below.
COUNTERCLAIM
AND NOW, Defendant Donald R. DePriest brings the following Counterclaim against
Oliver L. Phillips, Jr., his wife Helen J. Phillips, and Fictitious Parties 1-20, and in support
thereof, plead as follows;
Parties
1.
Donald R. DePriest is an adult resident citizen of Lowndes County, Mississippi.
2.
Oliver L. Phillips, Jr. is an adult resident citizen of Lowndes County, Mississippi.
3
Helen J. Phillips is an adult resident citizen of Lowndes County, Mississippi.

4.

F L [E
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Fictitious Parties 1-20 are other individuals or business entities, of which Counter-
Plaintiffs are unaware of their identity, where assets of Donald R. DePriest have been transferred
by Oliver and/or Helen Phillips, and/or who have conspired with Oliver and/or Helen Phillips to

gain monies illegally from Donald R. DePriest.

Background

Oliver L. Phillips, Jr. had been Donald R. DePriest’s close personal friend, trusted

accountant, and financial advisor for over twenty years.
6.

Throughout their business dealings together, Phillips has been charging DePriest his
hourly rate for services rendered, including preparing his personal tax returns. Phillips has also
prepared financial statements for both DePriest and some of DePriest’s business ventures, Over
and above his hourly rate, Phillips demanded and received from DePriest $1,000,000.00 in 1986

and $5,000,000.00 in 1996. Furthermore, at Phillips’ insistence, in addition to his investmenis in

some of DePriest’s husiness ventures, Phillips has received more shares in DePriest’s companies

completely without consideration and without any written agreement as to how DePriest would
be paid. These equity positions in DePriest’s companies alone have realized a considerable

profit for Phillips in the millions of dollars. Finally, DePriest has repeatedly assisted Phillips in

acquiring capital for other investments which have been very lucrative for Phillips.

7.

Assets acquired through DePriest have been transferred by Oliver Phillips to other

parties, including Helen Phillips and possibly Fictitious Parties, John Does 1-20,
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8.

Although Oliver Phillips has continued to bill DePriest for his time, his relationship with
DePriest goes far beyond that of an accountant, Phillips has interjected himself into all of <
DePriest’s business dealings and profited excessively as a result. DePriest’s businesses stretch

over many states and coun‘%‘ies and involve numerous companies and other business entities.

The requirements of running these businesses has left DePriest very stretched and has caused
him to spend extended amounts of time on the road. This has often caused DePriest to leave
Oliver Phillips to oversee his personal finances and business ventures in his absence.

9.

Since nearly the beginning of DePriest’s business ventures, Phillips has been his trusted
accountant and advisor. During this time, DePriest’s businesses and other ventures have led to <
three significant multi-million dollar payoffs. Despite contributing virtually no capital into any
of these businesses, Phillips has continually demanded and received substantial payments from
DePriest each time DePriest has received major payrnent and seftlements. These lawsuits are
merely the latest round.,

10.

Over the years, the considerable confidence and trust Donald R. DePriest has placed in
Oliver Phillips has resulted in DePriest being extremely dependent on Phillips in the handling of
his financial affairs. At times, and possibly even now, Oliver Phillips has had DePriest’s

financial records in his personal possession and control and/or that of T. E. Lott & Company, the

Petitioners: Mr. DePriest says that he has made "substantial payments" to
Phillips even though Phillips provided almost no capital. No one would do
this unless the other party had some leverage. Petitioners believe Phillips
knew that Mr. DePriest had not accurately disclosed Charisma
Communications Corporation's ownership to the FCC (see Phillips trial
testimony provided as an exhibit to this petition), and possibly for other

6 businesses too including MCLM, and that if it Phillips disclosed the truth,

accounting firm in which Phillips is or was a partner. Accordingly, having been sued by Oliver
then it would have resulted in dismissal of Charisma's applications or
licenses, which resulted in the bulk of Mr. DePriest's money. Petitioners

68404.1
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Phitlips, DePriest must now go back through all of his records, without the aid of the person he
would otherwise tn to in these situations, Oliver Phillips.

11.

Oliver Phillips, as accountant and financial advisor has had unfettered access to
DePriest’s books. Through those dealings with DePriest, Oliver Phillips was able to obtain
completely one-sided written agreements, with notes evidencing a debt, but no written evidence
of his own consideration or mutual promise. After this lawsuit was filed, DePriest began to
review the various transactions and it now appears as though many of those transactions allowed
Phillips to take excessive payments as a result of his fraud. In any event, a full accounting of the
business relationships between Oliver Phillips and DePriest is required to determine whether
either party owes the other anything,

12.

Oliver Phillips was entrusted by DePriest with substantial confidence and control over his
financial matters. DePriest relied upon Phillips to help manage his finances and allow DePriest
to focus on the bigger picture of his various business dealings. In return, without any written
agreement defining Phillips’s role, Phillips received his hourly rate in addition to various
substantial payouts from DePriest. It appears as though Phillips has purposefully betrayed that
trust and therefore breached his professional and fiduciary duties owed to DePriest. If an
accounting bears that out, Phillips should have to disgorge all fees and other monies he received

from DePriest.

Accounting
13.

§8404.1 7
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As noted in the First Defense to Plaintiff's Complaint, the business relationship between
Oliver Phillips, Donald R. DePriest, and the various business entities they are associated with is
extremely complicated, Furthermore, Phillips has acted as personal accountant for both DePriest

and some of the various businesses, despite taking a substantial interest therein.

14.

By taking an interest in his client’s business, Phillips, a certified public accountant, failed
{0 maintain the independence and objectivity required by the ethical rules of his profession.
DePriest imposed overarching trust and confidence in Phillips by entrusting him with virfually

complete oversight of his finances.

Now, Phillips has sued his former client DePriest in ten lawsuits filed in this Circuit to
collect on numerous promissory notes and other transactions in which he took an interest while
acting as fiduciary to DePriest and these various business entities. Because Phillips was
enfrusted with such a high level of trust and confidence, and, while actitg as an accountant, had

superior access and confrol over the books, much of his activity is obscure to DePriest.

Nevertheless, it now appears that Phillips entered many transactions with both DePriest and these

various business entities procured by fraud and/or duress.

16.
Without an accounting, it will be impossible fo unravel the mumerous interconnected
relationships between these various entities and determine whether either party owes the other
anything,

17.

F I L E D
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Defendant has concurrently filed an action in Chancery Court for an accounting, noting
the related allegations contained herein. Due to the multiplicity of lawsuits, Defendant submits
that a full accounting of the full business relation is necessary before these individual lawsuits
may proceed. The determination of exactly what each party owes each other can best be
determined by one action before the Chancellor. Accordingly, Defendant asks that this case, and
the other nine cases filed in this Court, be stayed until such time as the accounting occurs and

other appropriate action is taken in the Chancery Court.

Civil Conspiracy
18.

Helen and Oliver Phillips have formed a combination with the illegal purpose of
acquiring assets of DePriest through abuses of the relationship of trust and confidence that arase
because of Oliver Phillips’s fiduciary relationship with DePriest.

19.

In addition to those wrongful acts of Oliver Phillips, described elsewhere in this Answer,
Helen Phillips has taken and endorsed checks written by DePriest to Oliver Phillips and has
otherwise had some of the proceeds transferred to her. Helen Phillips has been an active
participant in Oliver Phillips’s dealings regarding DePriest.

20.

When DePriest wrote the $1,000,000.00 check payable to Oliver Phillips in 1986, Helen
Phillips personally picked up the check and said she was going to deposit it with a Birmingham
bank. Ten years later, in 1996, when Oliver Phillips demanded another multi-million dollar

payment, DePriest asked him what had happened to the 1986 million-dollar check, since
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DePriest could not locate it. Phillips said he would look for it and ultimately defivered
DePriest’s cancelled check, which Phillips found in the attic of Oliver and Helen Phillips® home.
The check, which was payable to Oliver Phillips, was endorsed by both Oliver and Helen
Phillips, thus indicating that it may have been deposited in a bank account in Helen Phillips’
name,

21,

A full accounting could reveal further conspirators to be substituted for Fictitions Parties,
Johnt Does 1-20 once their identities and involvement are ascertained.

Set-Offs/Counterclaim Damages

22,

It now appears that throughout his business dealings with DePriest, Oliver Phillips may

have taken money from various sources which in good conscience should belong to DePriest.
23,

Defendant believe that a full accounting will reveal that, once all of the related
transactions and payments to Phillips are accounted for and the legal and equitable rights of the
parties considered, these set offs and adjustments will more than cover the amounts claimed by
Phillips.

24,

Helen Phillips has been infimately involved in and taken part of the proceeds from many

of Oliver Phillips’s transactions with DePriest.
25,
A full accounting could reveal further individuals or business entities who have taken

proceeds from Oliver Phillips transactions with DePriest. These individuals or business entities
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will be substituted for Fictitious Parties, John Does 1-20 once their identities and involvement
are ascertained.

WHEREFORE, PREMISES CONSIDERED, Counter-Plaintiff Donald R. DePriest
demands judgment against Oliver L. Phillips, Jr., Helen J. Phillips, and Fictitious Parties, John
Does 1-20 for restitution of those funds by which they have been unjustly enriched at the
Defendant’s expense, for all damages arising from their civil conspiracy, and for an accounting.
Furthermore, Counter-Plaintiff asks the Court to stay this action until such time as an accounting
can occur in Chancery Court. Finally, Counter-Plaintiff requests all other relief appropriate in

the premises.

Respectfully submitted, this 17th day of August, 2007.

MARITIME COMMUNICATIONS / LAND
MOEBILE, LLC AND DONALD R. DEPRIEST

BY: BALCH & BINGHAM LLP

BY; W%ﬁéfﬁ 7

Of Counsel

William L. Smith

Ernest Taylor

Donald Alan Windhamm, Jr.
BALCH & BINGHAM LLP
401 East Capitol Street
Suite 200

Jackson, MS 39201
Telephone; (601) 961-9900
Facsimile: (601) 961-4466

Robert W. Johnson, 11

BALCH & BINGHAM LLP
1275 Pennsylvania Avenue NW
Tenth Floor

Washington, DC 20004
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Telephone: (202) 347-6000
Facsimile: (202) 347-6001

Timothy J. Segers

BALCH & BINGHAM LLP
Post Office Box 306
Birmingham, AL 35201-0306
Telephone: (205) 251-8100
Facsimile: (205) 226-8798
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CERTIFICATE OF SERVICE

I, the undetsigned counsel, do hereby certify that I have this day mailed, via United States
Mail, postage prepaid, a true and correct copy of the above and foregoing pleading to:

Aubrey E. Nichols, Esq.
M. Jay Nichols, Esq.

Will T. Cooper, Esq.
Gholson, Hicks & Nichols
Post Office Box 1111
Columbus, MS 39703

This the 17th day of August, 2007.

Pt Y

Of Counsel

68404.1 13

1L IE '
AUG 2 § 2007 L=/
J‘?M £1. %ﬂa@ﬂ

Circuit Glark




EXHIBIT A: Page 61 of 61

RELEASE

The undersigned party on this [Srztday DML, 1996, covenants and agrees as follows:

For good and valid consideration, receipt of which is hereby acknowledged, the undersigned
(the “Releasing Party”) agrees to release D:J/\IA[ b /‘? Dbt es-Ttthe “Released Party”) and
the Released Party’s affiliates, successors, assigns, investee companies, business ventures, heirs,
adrinistrators, executors, employees, attorneys, agents and representatives, past and present, from
any and all claims, demands, and/or causes of action, present or future, kiown or unknown, whether
accrued or hereafter to accrue, whether anticipated or unanticipated, whether in law or equity, which
the Releasing Party ever had, now has, or which the Raleasing Party or the Releasing Party’s
affiliates, successors, assigns, investee companies, business ventures, heirs, administratots,
executors, employees, attomeys, agents, and representatives, past and present, can, shall, or may
have for or by Teason of any matter, cause, or anything whatsoever, from the beginning of the world
to the date of this release.

The undersigned represents that the Releasing Party has not assigned to any person or entity
any actions, cause of action, suit, elaim, contract, agreement, demand, or damages such person ever
had, now has, or may have against the Released Party, To the extent any action, cause of action, suit,
claim, contract, agreement, demand or damages, whether accrued or hereafter to acerue, or whether
known or unknewn against the Released Party, may not have been validly released by this Release,
the Releasing Party hereby irrevocably assigns to the Released Party all right, title and interest in any
such action, suit, claim, contract, agreement, demand or damages.
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