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3. Disbursing Support

a. Support Payments

91. We seek comment on the following proposal to provide Mobility fund support in
installments, and on whether this proposal strikes the appropriate balance between advancing funds to
expand service and assuring that service is expanded.

92. We propose that Mobility Fund support be provided in three installments. Each party
receiving support would be eligible for 1/3 of the amount of support associated with any specific census
tract once its application for support is granted. A party would receive the second third of its total support
when it files a report demonstrating coverage of 50 percent of the population associated with the census
block(s) deemed unserved that are within that census tract.83 A party would receive the final third of the
support upon filing a report that demonstrates coverage of 100 percent of the resident population in the
unserved census block(s) within the census tract. Alternatively, if we establish a coverage requirement of
less than 100 percent, we propose that a party may file a report that certifies that, although less than 100
percent of the originally unserved resident population is now covered, at least the required percent of that
population is covered and no further coverage expansion is intended. In that case, the party's final
payment would be the difference between the total amount of support based on the population ofunserved
census blocks actually covered, i.e., a figure between the required percentage and 100 percent of the
resident population, and any support previously received. We seek comment on this proposal.

93. Section 254(e) requires that a carrier shall use "support only for the provision,
maintenance, and upgrading of facilities and services for which the support is intended.',s4 How should
the Commission ensure that support from the Mobility Fund is used for the purposes in which it was
intended as required by Section 254(e)? We seek comment on requiring additional information from the
recipients concerning how the funds were used and specifically what information should be submitted.

b. Support Liabilities

94. We seek comment on the extent to which parties qualifying to receive support should be
liable in the event that they are unable to expand service pursuant to the goals of the Mobility Fund. As
discussed above, we propose that applicants qualifying for support be able to receive initial payments in
advance ofproviding service in order to finance the expansion of service. Parties receiving such support
should be liable to repay the support if they fail to provide the intended service. Should they be subject to
additional liabilities and/or security requirements (such as letters ofcredit or performance bonds) in order
to provide them with proper incentives to perform and to protect the Mobility Fund in case they fail to
perform as required? Should the Commission require affiliates, such as parent corporations or entities
within the same larger enterprise, to be responsible if the recipient fails to meet its obligations? Is there a
level of service short of the full service sought that ought to offset the supported parties' liabilities? Are
any special provisions needed in our rules to address the possibility that a party qualifying for support
from the Mobility Fund might enter bankruptcy prior to providing all the coverage necessary to receive
support? Are there measures the Commission can take to limit the possibility that Mobility Fund support
becomes an asset in such party's bankruptcy estate for an extended period of time instead of being used
promptly to further the goals of the Mobility Fund? We seek comment on these issues.

83 Because we propose below to delegate jointly to the Wireless Bureau and the WirelineBureau the authority to
determine the method and procedures by which parties submit documents and information required to receive
Mobility Fund support, we do not propose here specific filing procedures for these reports.

84 )47 U.S.C. § 254(e .
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4. Audits and Record Retention

95. We seek comment on the rules that the Commission should establish to impose certain
internal control requirements on program participants to facilitate program oversight. The Commission
has taken action in previous proceedings to detect and deter waste, fraud, and abuse of the USF.85 In
2007, the Commission adopted rules to address many of the problems that had been previously identified
with the USF program.86

.

a. Audits

96. Audits are an important tool for the Commission and the USF Administrator to ensure
program integrity and to detect and deter waste, fraud, and abuse. Commission rules authorize the
Administrator to conduct audits ofcontributors to the universal service support mechanisms.87 The 2008
FCC-USAC MOU requires the USF Administrator to conduct audits, including audits ofUSF
beneficiaries, in accordance with generally accepted government auditing standards, as required by
section 54.702(n) of our rules.88 USAC's audit program consists of audits by USAC's internal audit
division staff as wen as audits by independent auditors under contract with USAC.89

97. We propose that Mobility Fund beneficiaries, like beneficiaries ofother USF programs,
be subject to assessments as required under the Improper Payments Information Act of 2002 and random
compliance audits to ensure compliance with program rules and orders. We seek comment on whether
random compliance audits ofMobility Fund beneficiaries would provide adequate audit oversight of that
program. Are there other or additional oversight measures, including scheduled compliance audits, that
would be appropriate and effective in detecting and deterring waste, fraud, and abuse?

b. Record Retention

98. In the Universal Service Fund Oversight Order, the Commission adopted new rules
establishing rigorous document retention requirements for program participants. The Commission's new
rules also create additional penalties for bad actors - specifically, the Commission can now debar from
continued participation in all USF programs, any party that defrauds any of the four USF disbursement

85 See, e.g., Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Fifth Report and
Order and Order, 19 FCC Rcd 15,808 (2004); Federal-State Joint Board on Universal Service, CC Docket Nos. 96
45,97-21,02-6, Order on Reconsideration and Fourth Report and Order, 19 FCC Rcd 15,252 (2004); Schools and
Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Second Report and Order and Further
Notice o/Proposed Rulemaking, 18 FCC Rcd 9202 (2003).

86 See Comprehensive Review ofthe Universal Service Fund Management, Administration, and Oversight, WC
Docket No. 05-195, Report and Order, 22 FCC Rcd 16,372, l6,383-85'~ 22-27 (2007) (Universal Service Fund
Oversight Order).
87 47 C.F.R. § 54.707.

8847 C.F.R. § 54.702(n).

89 In addition, the Commission's OIG has conducted audits ofUSF program beneficiaries. See Office ofInspector
General, Semiannual Report to Congress, October I, 2009 through March 31,2010, at 17-20.' In a February 12,
2010, letter to USAC, OMD directed USAC to separate its two audit objectives into distinct programs - one focused
on Improper Payments Information Act ("IPIA") assessment and the second on auditing compliance with all four
USF programs. Improper Payments Information Act of 2002, Pub.L.No. 107-300, 116 Stat. 2350 (2002). In
addition to providing guidance on the implementation ofthe IPIA assessment program and compliance audit
program, the letter informed USAC that OMD would assume responsibility for oversight ofUSAC's
implementation ofboth programs. Letter from Steven Van Roekel, Managing Director, Federal Communications
Commission to Scott Barash, Acting CEO, Universal Service Administrative Company, February 12, 2010,
available at http://www.fcc.gov/omd/usac-letters/201 0/02121 O-ipia.pdf.
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programs.90 Consistent with the rules governing the Commission's existing high-cost support program,
we propose to require recipients of Mobility Fund support to retain all records that they may require to
demonstrate to auditors that the support they received was consistent with the Act and the Commission's
rules.91

99. We seek comment on what records should at a minimum be included in this requirement.
As an initial matter, we propose that the record retention requirements apply to all agents of the recipient,
and any documentation prepared for or in connection with the recipient's Mobility Fund support. We
further propose that beneficiaries be required to make all such documents and records that pertain to
them, contractors, and consultants working on behalf of the beneficiaries, available to the Commission's
Office of Managing Director, Wireless Bureau, Wire1ine Bureau, GIG, and the USF Administrator, and
their auditors.

100. We propose that a five-year period for record retention, consistent with the rules we
adopted for those receiving other universal service high cost support, is a reasonable standard that will
serve the public interest.92 To the extent other rules or any other law require or necessitate documents be
kept for longer periods oftime, we do not alter, amend, or supplant such rule or law.93 High cost program
recipients would be required to keep documents for such longer periods of time as required or necessary
under such other rules or law and make such documents available to the Commission and USAC. We
seek comment on this proposal.

5. Delegation of Authority

101. In order to implement the various requirements we adopt for applicants for and recipients
of Mobility Fund support, we propose to delegate jointly to the Wireless Bureau and Wireline Bureau the
authority to determine the method and procedures for applicants and recipients to submit the appropriate
and relevant documents and information. This delegation ofauthority to both bureaus would authorize
modification, as necessary, of existing FCC forms and the creation, if necessary, ofnew FCC forms to
implement the rules we adopt in this proceeding.

IV. PROCEDURAL MATTERS

A. Filing Requirements

102. Ex Parte Rules. This NPRM will be treated as a "permit-but-disclose" proceeding
subject to the "permit-but-disclose" requirements under section 1.1206(b) of the Commission's rules.94

Ex parte presentations are permissible if disclosed in accordance with Commission rules, except during
the Sunshine Agenda period when presentations, ex parte or otherwise, are generally prohibited. Persons
making oral ex parte presentations are reminded that a memorandum summarizing a presentation must
contain a summary of the substance of the presentation and not merely a listing of the subjects discussed.

90 Universal Service Fund Oversight Order, 22 FCC Rcd at 16,387 ~ 32. See 47 C.F.R. § 54.8.

91 See 47 C.F.R. § 54.202(e) ("All eligible telecommunications carriers shall retain all records required to
demonstrate to auditors that the support received was consistent with the universal service high-cost program rules..
. .This documentation must be maintained at least five years from the receipt of funding.")

92 Cf the five-year limitation on imposition offorfeitures for violations of Section 220(d) of the Act. 47 C.F.R. §
1.80(c)(2).

93 See, e.g., 47 C.F.R. § 32.2000.

94 See 47 C.F.R. § 1.1206(b).
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More than a one- or two-sentence description of the views and arguments presented is generally
required.95 Additional rules pertaining to oral and written presentations are set forth in Section 1.1206(b).

103. Comments and Reply Comments. Pursuant to sections 1.415 and 1.419 of the
Commission's rules, interested parties may file comments and reply comments on or before the dates
indicated on the first page of this document. Comments may be filed using: (1) the Commission's
Electronic Comment Filing System (ECFS), (2) the Federal Government's eRulemaking Portal, or (3) by
filing paper copies.96

• Electronic Filers: Comments may be filed electronically using the Internet by accessing the
ECFS: http://fiallfoss.fcc.gov/ecfs2/ or the Federal eRulemaking Portal:
http://www.regulations.gov.

• Paper Filers: Parties who choose to file by paper must file an original and four copies of each
filing. If more than one docket or rulemaking number appears in the caption of this proceeding,
filers must submit two additional copies for each additional docket or rulemaking number.

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission's
Secretary, Office of the Secretary, Federal Communications Commission.

• All hand-delivered or messenger-delivered paper filings for the Commission's Secretary
must be delivered to FCC Headquarters at 445 12th St., SW, Room TW-A325,
Washington, DC 20554. The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries
must be held together with rubber bands or fasteners. Any envelopes must be disposed of
before entering the building.

• Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

• U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12th

Street, SW, Washington DC 20554.

104. People with Disabilities: To request materials in accessible formats for people with
disabilities (braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty).

105. Further Information: For further information, contact Scott A. Mackoul, Auctions and
Spectrum Access Division, Wireless Telecommunications Bureau at 202-418-0660.

B. Initial Regulatory Flexibility Analysis

106. As required by Section 603 of the Regulatory Flexibility Act, 5 U.S.C. § 603, the
Commission has prepared an Initial Regulatory Flexibility Analysis of the possible significant economic
impact on small entities of the policies and rules proposed in the NPRM. An Initial Regulatory Flexibility
Analysis is included in Appendix B.

95 !d.

96 47 C.F.R. §§ 1.415, 1.419. See Electronic Filing ofDocuments in Rulemaking Proceedings, 63 FR 24121 (1998).
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C. Paperwork Reductiou Act Analysis

107. This document contains proposed information collection requirements. The Commission,
as part of its continuing effort to reduce paperwork burdens, invites the general public and the Office of
Management and Budget to comment on the information collection requirements contained in this
document, as required by the Paperwork Reduction Act of 1995, Public Law 104-13. In addition, pursuant
to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C. § 3506(c)(4), we
seek specific comment on how we might further reduce the information collection burden for small
business concerns with fewer than 25 employees.

v. ORDERING CLAUSES

108. Accordingly, IT IS ORDERED, that, pursuant to Sections 4(i), 301, 303(c), 303(f),
303(r), 303(y), and 310 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 301,
303(c), 303(f), 303(r), 303(y), and 310, this Notice ofProposed Rulemaking IS ADOPTED.

109. IT IS FURTHER ORDERED, that the Commission's Consumer and Governmental
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Notice ofProposed Rille
Making, including the Initial Regulatory Flexibility Analysis to the Chief Counsel for Advocacy of the
Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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For the reasons discussed in the preamble, the Federal Communications Commission proposes to amend
47 C.F.R. Parts 0, 1 and 54 to read as follows:

PART 0 - COMMISSION ORGANIZATION

1. The authority citation for Part 0 continues to read as follows:

AUTHORITY: Sec. 5,48 Stat. 1068, as amended; 47 U.S.C. 155,225, unless otherwise noted.

2. Amend Section 0.131 ofPart 0 ofTitle 47 of the Code ofFederal Regulations by adding
subparagraph (q) as follows:

§ 0.131 Functions ofthe Bureau

* * * * *

(q) Serves as the Commission's principal policy and administrative staff resource with respect to
competitive bidding to distribute universal service support for wireless telecommunications and related
services through the Mobility Fund. Develops, recommends and administers policies, programs, rules
and procedures concerning competitive bidding to distribute universal service support for wireless
telecommunications and related services through the Mobility Fund.

* * * * *

PART 1 - PRACTICE AND PROCEDURE

3. The authority citation for Part 1 continues to read as follows:

AUTHORITY: 15 U.S.C. 79 et seq.; 47 U.S.C. 151, 1540), 160,201,225,303, and 309.

4. Add new Subpart AA to Part 1 ofTitle 47 of the Code of Federal Regulations to read as follows:

Subpart AA - Competitive Bidding for Universal Service Support Available through the Mobility
Fund

§ 1.21000 Purpose
§ 1.21001 Participation in Competitive Bidding to Apply for Mobility Fund Support
§ 1.21002 Communications Prohibited During the Competitive Bidding Process
§ 1.21003 Competitive Bidding Process
§ 1.21004 Applying for Mobility Fund Support

§ 1.21000 Purpose

This subpart sets forth procedures for competitive bidding to determine the recipients ofuniversal service
support available through the Mobility Fund and the amount(s) of support that they may receive, subject
to post-auction procedures established by the Commission.
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(a) Public Notice ofthe Application Process. When conducting competitive bidding pursuant to this
subpart, the Commission shall by Public Notice announce the dates and procedures for submitting
applications to participate in related competitive bidding.

(b) Application Contents. All parties submitting applications to participate in competitive bidding
pursuant to this subpart must provide the following information in their application in a form acceptable
to the Commission.

(1) The identity of the applicant, i.e., the party seeking Mobility Fund support, including any
information that the Commission may require regarding parties that have an ownership or other
interest in the applicant.

(2) The identities ofup to three individuals designated to bid on behalf of the applicant.

(3) The identities of all r~al parties in interest to any agreements relating to the participation of
the applicant in the competitive bidding.

(4) Certification that the application discloses all real parties in interest to any agreements
involving the applicant's participation in the competitive bidding.

(5) Certification that the applicant, any party capable of controlling the applicant, and any related
party with information regarding the applicant's planned or actual participation in the competitive
bidding will not communicate any information regarding the applicant's planned or actual
participation in the competitive bidding to any other party with an interest in any other applicant
until after the post-auction deadline for winning bidders to submit long-form applications for
Mobility Fund support, unless the Commission by Public Notice announces a different deadline.

(6) Certification that the applicant is in compliance with any and all statutory"or regulatory
requirements for receiving universal service support from the Mobility Fund. The Commission
may elect to accept as sufficient the applicant's demonstration in its application that the applicant
will be in compliance at a point in time designated by the Commission.

(7) Such additional information as the Commission may require.

(c) Demonstration ofFinancial Qualification. The Commission may require as a prerequisite to
participating in competitive bidding pursuant to this subpart that applicants demonstrate their financial
qualifications or commitment to provide supported services by depositing funds, posting performance
bonds, or any other means the Commission considers appropriate.

(d) Application Processing.

(1) Commission staff shall review any application submitted during the period for submission and
before the deadline for submission for completeness and compliance with the Commission's
rules. No applications submitted at any other time shall be reviewed or considered.

(2) The Commission shall not permit any applicant to participate in competitive bidding pursuant
to this subpart to do so if, as of the deadline for submitting applications, the application does not
adequately identify the applicant or does not include required certifications.
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(3) The Commission shall not permit any applicant to participate in competitive bidding pursuant
to this subpart to do so if, as of the applicable deadline, the applicant'has not provided any
required demonstration of financial qualifications that the Commission has required.

(4) The Commission shall not permit applicants to make any major modifications to their
applications after the deadline for submitting applications. The Commission shall not permit
applicants to participate in the competitive bidding if their applications require major
modifications to be made after deadline for submitting applications. Major modifications include
but are not limited to any changes to the identity of the applicant or to the certifications required
in the application.

(5) The Commission may permit applicants to make minor modifications to their applications
after the deadline for submitting applications. The Commission may establish deadlines for
making some or all permissible modifications to applications and may permit some or all
permissible modifications to be made at any time. Minor modifications include correcting
typographical errors in the application and supplying non-material information that was
inadvertently omitted or was not available at the time the application was submitted.

(6) After receipt and review of the applications, the Commission shall by Public Notice identify
all applicants that may participate in an auction conducted pursuant to this subpart.

§ 1.21002 Communications Prohibited During the Competitive Bidding Process

(a) Prohibited Communications. Each applicant, each party capable of controlling an applicant, and each
party related to an applicant with information regarding an applicant's planned or actual participation in
the competitive bidding is prohibited from communicating any information regarding the applicant's
planned or actual participation in the competitive bidding to any other party with an interest in any other
applicant to participate in the competitive bidding from the deadline for sl.Jbmitting applications to
participate in the competitive bidding until after the post-auction deadline for winning bidders to submit
long-form applications for Mobility Fund support, unless the Commission by Public Notice announces a
different deadline.

(b) Duty to Report Potentially Prohibited Communications. Any applicant or related party receiving
communications that may be prohibited under this rule shall report the receipt of such communications to
the Commission.

(c) Procedures for Reporting Potentially Prohibited Communications. The Commission may by Public
Notice establish procedures for parties to report the receipt of communications that may be prohibited
under this rule.

§ 1.21003 Competitive Bidding Process

(a) Public Notice ofCompetitive Bidding Procedures. The Commission shall by Public Notice establish
detailed competitive bidding procedures any time it conducts competitive bidding pursuant to this
subpart.

(b) Competitive Bidding Procedures. The Commission may conduct competitive bidding pursuant to this
subpart using any of the procedures described below.
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(1) The Commission may establish procedures for limiting the public availability of information
regarding applicants, applications, and bids during a period of time covering the competitive
bidding process. The Commission may by Public Notice establish procedures for parties to report
the receipt ofnon-public information regarding applicants, applications, and bids during any time
the Commission has limited the public availability of the information during the competitive
bidding process.

(2) The Commission may sequence or group multiple items subject to bidding, such as multiple
geographic areas eligible for Mobility Fund support, and may conduct bidding either sequentially
or simultaneously.

(3) The Commission may establish procedures for bidding on individual items and/or for
combinations· or packages of items.

(4) The Commission may establish reserve prices, either for discrete items or combinations or
packages of items, which may be made public or kept non-public during a period of time
covering the competitive bidding process.

(5) The Commission may prescribe the form and time for submitting bids and may require that
bids be submitted remotely, by telephonic or electronic transmission, or in person.

(6) The Commission may prescribe the number of rounds during which bids may be submitted,
whether one or more, and may establish procedures for determining when no more bids will be
accepted.

(7) The Commission may require a minimum level ofbidding activity.

(8) The Commission may establish acceptable bid amounts at the opening of and over the course
ofbidding.

(9) The Commission may establish procedures for comparing and ranking bids and determining
the winning bidders that may become recipients ofuniversal service support available through the
Mobility Fund and the amount(s) of support that they may receive, subject to post-auction
procedures established by the Commission.

(10) The Commission may permit bidders to withdraw bids and, if so, establish procedures for
doing so.

(11) The Commission may delay, suspend or cancel bidding before or after bidding begins for
any reason that affects the fair and efficient conduct of the bidding, including natural disasters,
technical failures, administrative necessity or any other reason.

(c) Apportioning Package Bids. If the Commission elects to accept bids for combinations or packages of
items, the Commission may provide a methodology for apportioning such bids to discrete items within
the combination or package when a discrete bid on an item is required to implement any Commission
rule.

(d) Public Notice ofCompetitive Bidding Results. After the conclusion of competitive bidding, the
Commission shall by Public Notice identify the winning bidders that may become recipients ofuniversal
service support available through the Mobility Fund and the amount(s) of support that they may receive,
subject to post-auction procedures established by the Commission.
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Winning bidders that fail to substantially comply with the requirements for filing the post-auction long
form application by the applicable deadline shall be in default on their bids and subject to such measures
as the Commission may provide, including but not limited to disqualification from future competitive
bidding pursuant to this subpart.

PART54-~VERSALSERVICE

5. The authority citation for Part 54 continues to read as follows:

AUTHORITY: 47 U.S.c. 151, 154(i), 201, 205, 254 unless otherwise noted.

6. Add new Subpart L to Part 54 of Title 47 ofthe Code ofFederal Regulations to read as follows:

Subpart L - Mobility Fund

§ 54.1001 Mobility Fund
§ 54.1002 Geographic Areas Eligible for Support
§ 54.1003 Provider Eligibility
§ 54.1004 Application Process
§ 54.1005 Performance Requirements
§ 54.1006 Mobility Fund Disbursements
§ 54.1007 Audits

§ 54.1001 Mobility Fund.

The Commission may designate reserves accumulated in the Universal Service Fund to be made available
through the Mobility Fund. The Commission may use competitive bidding, as provided in Part 1, Subpart
AA, to determine the recipients of support available through the Mobility Fund and the amount(s) of
support that they may receive for specific geographic areas, subject to post-auction procedures established
by the Commission.

§ 54.1002 Geographic Areas Eligible for Support

(a) Mobility Fund support may be made available for specific geographic areas identified by the
Commission.

(b) The Commission may assign relative coverage units to each identified geographic area in connection
with conducting competitive bidding and disbursing support.

§ 54.1003 Provider Eligibility

(a) A party applying for Mobility Fund support must be designated an Eligible Telecommunications
Carrier for an area that includes geographic area(s) with respect to which it applies for Mobility Fund
support.

(b) A party applying for Mobility Fund support must, in a form specified by the Commission, hold or
otherwise have access to a Commission authorization to provide spectrum-based services such that it is
capable of satisfying performance requirements in the geographic area with respect to which it applies.

36



Federal Communications Commission FCC 10-182

(c) A party applying for Mobility Fund support must certify that is financially, technically, and legally
qualified to provide the supported mobile services.

§ 54.1004 Application Process

(a) Application Deadline. Unless otherwise provided by Public Notice, winning bidders for Mobility
Fund support must file a long-form application for Mobility Fund support within 10 business days ofthe
Public Notice identifying them as eligible to apply.

(b) Application Contents.

(1) Identification of the party seeking the support.

(2) Information the Commission may require to demonstrate that the applicant is legally,
technically and financially qualified to receive support from the Mobility Fund, including but not
limited to proof of its designation as an Eligible Telecommunications Carrier for an area that
includes the area with respect to which support is requested and identification of its authorization
to provide spectrum-based services in the area with respect to which support is requested.

(3) Disclosure of all parties with a controlling interest in· the applicant and any party with a
greater than ten percent ownership interest in the applicant, whether held directly or indirectly.

(4) A detailed project description that describes the network, identifies the proposed technology,
demonstrates that the project is technically feasible, and describes each specific development
phase of the project, e.g., network design phase, construction period, deployment and
maintenance period.

(5) Certifications that the applicant has available funds for all project costs that exceed the
amount of support to be received from the Mobility Fund and that the applicant will comply with
all program requirements.

(6) Any guarantee ofperformance that the Commission may require by Public Notice or other
proceedings, including but not limited to, letters of credit, performance bonds, or demonstration
of financial resources.

(c) Application Processing.

(1) No application will be considered unless it has been submitted during the period specified by
Public Notice. No applications submitted or demonstrations made at any other time shall be
accepted or considered.

(2) The Commission shall deny any application that, as of the submission deadline, either does
not adequately identify the party seeking support or does not include required certifications.

(3) After reviewing applications submitted, the Commission may afford an opportunity for parties
to make minor modifications to amend applications or correct defects noted by the applicant, the
Commission, or other parties. Minor modifications include correcting typographical errors in the
application and supplying non-material information that was inadvertently omitted or was not
available at the time the application was submitted.
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(4) The Commission shall·deny all applications to which major modifications are made after the
deadline for submitting applications. Major modifications include any changes to the identity of
the applicant or to the certifications required in the application.

(5) After receipt and review of the applications, the Commission shall release a Public Notice
identifying all applications that have been granted and the parties that are eligible to receive
Mobility Fund support.

§ 54.1005 Performance Requirements

(a) Parties receiving Mobility Fund support shall submit to the Commission annual reports for ten years
after they qualify for support. The annual reports shall include:

(1) Electronic Shapefiles site coverage plots illustrating the area reached by new services at a
minimum scale of 1:240,000;

(2) A list of relevant census blocks previously deemed unserved, with total resident population
and resident population residing in areas reached by new services (based on Census Bureau data
and estimates);

(3) A report regarding the services advertised to the population in those areas;

(4) Data received or used from drive tests analyzing network coverage for mobile services in the
area for which support was received.

(b) No later than two months after a site begins providing service or two years after receiving Mobility
Fund support, parties receiving the support shall submit to the Commission data from drive tests covering
the area for which support was received demonstrating mobile transmissions supporting voice and data to
and from the network meeting or exceeding the following:

(1) Outdoor minimum of200 kbps uplink and 768 kbps downlink at vehicle speeds up to 70
MPH;

(2) Achieved with 90% coverage area probability at a sector loading of 70%.

(c) Drive tests submitted in compliance with this section shall cover all Interstate, US routes, and State
routes in the area for which support was received and any other roads deemed essential for mobile service
by the State Agency regulating the provision of telecommunications services in that area.

§ 54.1006 Mobility Fund Disbursements

(a) Mobility Fund support shall be disbursed to recipients in three stages, as follows:

(1) One-third of the total possible support, if coverage were to be extended to 100 percent of the
units deemed unserved in the geographic area, when a recipient's long-form application for
support with respect to a geographic area is deemed approved.

(2) One-third of the total possibl~ support with respect to a specific geographic area when a
recipient files a report demonstrating coverage of 50 percent of the units in that area previously
deemed unserved.
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(3) The remainder of the total possible support when a recipient files a report demonstrating
coverage of 100 percent of the units in that area previously deemed unserved.

(b) If the Commission concludes for any reason that coverage of 100 percent of the units in the
geographic area previously deemed unserved will not be achieved, the Commission instead may provide
support based on the final total units covered in that area. In such circumstances, the final disbursement
will be the difference between the total amount of support based on the final units covered in that area and
any support previously received with respect to that area. Parties accepting a final disbursement for a
specific geographic area based on coverage of less than 100 percent of the units in the area previously
deemed unserved waive any claim for the remainder of support for which they previously were eligible
with respect to that area.

§ 54.1007 Audits

(a) Parties receiving Mobility Fund support are subject to random compliance audits and other
investigations to ensure compliance with program rules and orders.

(b) Parties receiving Mobility Fund support and their agents are required to retain any documentation
prepared for or in connection with the recipient's Mobility Fund support for a period of not less than 5
years. All such documents shall be made available upon request to the Commission's Office ofManaging
Director, Wireless Telecommunications Bureau, Wireline Competition Bureau, Office of Inspector
General, and the Universal Service Fund Administrator, and their auditors.
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Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act ("RFA"),1 the Commission has prepared
this Initial Regulatory Flexibility Analysis ("IRFA") of the possible significant economic impact on small
entities of the policies and rules proposed in this Notice of.Proposed Rulemaking ("NPRM"). Written
public comments are requested on this IRFA. Comments must be identified as responses to the IRFA and
must be filed by the deadlines for comments provided on the first page of the NPRM. The Commission
will send a copy of this NPRM, including this IRFA, to the Chief Counsel for Advocacy of the Small
Business Administration ("SBA").2 In addition, the NPRM and IR.FA (or summaries thereof) will be
published in the Federal Register?

A. Need for, and Objectives of, the Proposed Rules

2. The NPRM seeks comment on creation of a new Mobility Fund within the high-cost
mechanism of the federal universal service program. The purpose of this Mobility Fund is to significantly
improve coverage of current-generation or better mobile voice and Internet service for consumers in areas
where such coverage is currently missing, and to do so by supporting private investment. The Mobility
Fund would employ a reverse-auction mechanism to make non-recurring universal service support
available to service providers to cost-effectively extend mobile coverage in specified unserved areas.

3. In the three decades since the Commission issued the first cellular telephone licenses, the
wireless industry has continually expanded and upgraded its networks to the point where third generation
(often called "advanced" or "3G") mobile wireless services that include both voice telecommunications
service as well as e-mail and Internet access are now widely available.4 But mobility gaps remain a
problem for residents, businesses, public institutions, travelers, and public safety first responders,
particularly in rural areas. Such gaps impose significant disadvantages on those who live, work, and
travel in these areas. Moreover, without existing modern wireless infrastructure, they are at risk ofmuch
delayed access to the coming generations ofwireless broadband services. For this reason, the National
BroadbandPlan recommended providing universal service support to promote the national build-out of
3G services as part of a comprehensive set of recommendations to reform the universal service program.5

The proposals in this NPRM build on that recommendation.

4. The Mobility Fund is one of a set of initiatives to promote deployment of broadband and
mobile services in the United States.6 In the NPRM, we seek comment on the creation of the Mobility
Fund to provide an initial infusion of funds toward solving persistent gaps in mobile services through

1 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601 et. seq., has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121,110 Stat. 847 (1 996)(CWAAA). Title II of the CWAAA is the Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

2 See 5 U.S.C. § 603(a).

3 See id

4 In the NPRM, the terms "current generation," "3G," and "advanced" are used interchangeably to refer to mobile
wireless services that include voice telecommunications service as well as email and Internet access.

5 Federal Communications Commission, Connecting America: The National Broadband Plan, 146-48 (reI. Mar. 16,
2010) (National Broadband Plan).

6 The National Broadband Plan also recommended creation of the Connect America Fund to ensure that all
Americans have access to high-speed Internet access at their homes.
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targeted, one-time support for the build-out of current- and next-generation wireless infrastructure in areas
where these services are unavailable. This proposal represents a critical step in modernizing the USF.

B. Legal Basis

5. The legal basis for the proposed rules and the NPRM is contained in Sections 4(i), 301,
303(c), 303(f), 303(r), 303(y), and 310 of the Communications Act of 1934, as amended
("Communications Act" or "Act"), 47 U.S.C. §§ 154(i), 301, 303(c), 303(f), 303(r), 303(y), and 310, and
section 1.411 of the Commission's rules, 47 C.F.R. § 1.411.

C. Description and Estimate of the Number of Small Entities To Which the Proposed
Rules Will Apply

6. The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules, if adopted.7 The RFA generally
defines the term "small entity" as having the same meaning as the terms "small business," "small
organization," and "sinall governmentaljurisdiction."g In addition, the term "small business" has the
same meaning as the term "small business concern" under the Small Business Act.9 A small business
concern is one which: (I) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the SBA. IO

7. Small Businesses. Nationwide, there are a total ofapproximately 29.6 million small
businesses, according to the SBA. 11

8. Small Organizations. Nationwide, as of 2002, there are approximately 1.6 million small
organizations. 12 A "small organization" is generally "any not-for-profit enterprise which is independently
owned and operated and is not dominant in its field.,,13

9. Small Governmental Jurisdictions. The term "small governmental jurisdiction" is
defmed generally as "governments of cities, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.,,14 Census Bureau data for 2002 indicate that there
were 87,525 local governmental jurisdictions in the United States. IS We estimate that, of this total,
84,377 entities were "small governmentaljurisdictions.,,16 Thus, we estimate that most governmental
jurisdictions are small.

75 U.S.C. § 603(b)(3).

g 5 U.S.C. § 601(6).

95 U.S.c. § 601(3) (incorporating by reference the definition of"small business concern" in 15 U.S.C. § 632).
Pursuant to the RFA, the statutory definition ofa small business applies ''unless an agency, after consultation with the
Office ofAdvocacy of the Small Business Administration and after opportunity for public comment, establishes one or
more definitions ofsuch term which are appropriate to the activities of the agency and publishes such definition(s) in
the Federal Register." 5 U.S.c. § 601(3).

10 Small Business Act, 15 U.S.C. § 632 (1996).

11 See SBA, Office ofAdvocacy, "Frequently Asked Questions," http://web.sba.gov/faqs (accessed Jan. 2009).

12 Independent Sector, The New Nonprofit Almanac & Desk Reference (2002).

13 5 U.S.c. § 601(4).
14 5 U.S.c. § 601(5).

15 U.S. Census Bureau, Statistical Abstract of the United States: 2006, Section 8, p. 272, Table 415.

16 We assume that the villages, school districts, and special districts are small, and total 48,558. See U.S. Census
Bureau, Statistical Abstract of the United States: 2006, section 8, p. 273, Table 417. For 2002, Census Bureau data
(continued.. 00)

41



Federal Communications Commission FCC 10-182

10. Wireless Telecommunications Carriers (except Satellite). Since 2007, the Census
Bureau has placed wireless firms within this new, broad, economic census category.17 Prior to that time,
such firms were within the now-superseded categories of"Paging" and "Cellular and Other Wireless
Telecommunications.,,18 Under the present and prior categories, the SBA has deemed a wireless business
to be small if it has 1,500 or fewer employees.I9 Because Census Bureau data are not yet available for the
new category, we will estimate small business prevalence using the prior categories and associated data.
For the category of Paging, data for 2002 show that there were 807 firms that operated for the entire
year.20 Of this total, 804 firms had employment of999 or fewer employees, and three firms had
employment of 1,000 employees or more.21 For the category of Cellular and Other Wireless
Telecommunications, data for 2002 show that there were 1,397 firms that operated for the entire year.22

Of this total, 1,378 firms had employment of 999 or fewer employees, and 19 firms had employment of
1,000 employees or more?3 Thus, we estimate that the majority ofwireless firms are small.

11. Auctions. Initially, we note that, as a general matter, the number ofwinning bidders that
qualify as small businesses at the close of an auction does not necessarily represent the number of small
businesses currently in service. Also, the Commission does not generally track subsequent business size
unless, in the context of assignments or transfers, unjust enrichment issues are implicated.

12. 2.3 GHz Wireless Communications Services. This service can be used for fixed,
mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission defmed "small
business" for the wireless communications services ("WCS") auction as an entity with average gross
revenues of $40 million for each of the three preceding years, and a ''very small business" as an entity
with average gross revenues of $15 million for each of the three preceding years.24 The SBA has
approved these defmitions,zs The Commission auctioned geographic area licenses in the WCS service. In
the auction, which was conducted in 1997, there were seven bidders that won 31 licenses that qualified as
very small business entities, and one bidder that won one license that qualified as a small business entity.

(Continued from previous page) ------------

indicate that the total number ofcounty, municipal, and township governments nationwide was 38,967, of which
35,819 were small. Id

J7 U.S. Census Bureau, 2007 NAICS Definitions, "517210 Wireless Telecommunications Categories (Except
Satellite)"; http://www.census.gov/naics/2007/def/ND517210.HTM#N517210.

18 U.S. Census Bureau, 2002 NAICS Defmitions, "517211 Paging";
http://www.census.gov/epcdlnaics02/defINDEF517.HTM.; U.S. Census Bureau, 2002 NAICS Defmitions, "517212
Cellular and Other Wireless Telecommunications"; http://www.census.gov/epcdlnaics02/defINDEF517.HTM.
19 13 C.F.R. § 121.201, NAiCS code 517210 (2007 NAICS). The now-superseded, pre-2007 C.F.R. citations were
13 C.F.R. § 121.201, NAICS codes 517211 and 517212 (referring to the 2002 NAlCS).

20 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, "Establishment and Firm Size
(Including Legal Form ofOrganization," Table 5, NAICS code 517211 (issued Nov. 2005).

21 Id The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is for firms with "1000 employees or more."

22 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, "Establishment and Firm Size
(Including Legal Form ofOrganization," Table 5, NAiCS code 517212 (issued Nov. 2005).

23 Id The census data do not provide a more precise estimate of the number of fIrms that have employment of 1,500
or fewer employees; the largest category provided is for fIrmS with "1000 employees or more."

24 Amendment of the Commission's Rules to Establish Part 27, the Wireless Communications Service (WCS),
Report and Order, 12 FCC Rcd 10,785, 10,879 ~ 194 (1997).

25 See Letter from Aida Alvarez, Administrator, SBA, to Amy Zoslov, Chief, Auctions and Industry Analysis
Division, Wireless Telecommunications Bureau, FCC (Dec. 2, 1998) (Alvarez Letter 1998).
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13. 1670-1675 MHz Band. An auction for one license in the 1670-1675 MHz band was
conducted in 2003. The Commission defined a "small business" as an entity with attributable average
annual gross revenues of not more than $40 million for the preceding three years and thus would be
eligible for a 15 percent discount on its winning bid for the 1670-1675 MHz band license. Further, the
Commission defined a "very small business" as an entity with attributable average annual gross revenues
of not more than $15 million for the preceding three years and thus would be eligible to receive a 25
percent discount on its winning bid for the 1670-1675 MHz band license. One license was awarded. The
winning bidder was not a small entity.

14. Wireless Telephony. Wireless telephony includes cellular, personal communications
services, and specialized mobile radio telephony carriers. As noted, the SBA has developed a small
business size standard for Wireless Telecommunications Carriers (except Satellite).26 Under the SBA
small business size standard, a business is small if it has 1,500 or fewer employees.27 According to
Trends in Telephone Service data, 434 carriers reported that they were engaged in wireless te1ephony.28
Of these, an estimated 222 have 1,500 or fewer employees and 212 have more than 1,500 employees.29

We have estimated that 222 of these are small under the SBA small business size standard.

15. Broadband Personal Communications Services. The broadband personal
communications services ("PCS") spectrum is divided into six frequency blocks designated A through F,
and the Commission has held auctions for each block. The Commission has created a small business size
standard for the C and F Blocks as an entity that has average gross revenues of less than $40 million in
the three previous calendar years.30 For the F Block, an additional small business size standard for "very
small business" was added and is defined as an entity that, together with its affiliates, has average gross
revenues of not more than $15 million for the preceding three calendar years?l These small business size
standards, in the context ofbroadband PCS auctions, have been approved by the SBA.32 No small
businesses within the SBA-approved small business size standards bid successfully for licenses in the A
and B Blocks. There were 90 winning bidders that qualified as small entities in the C Block auctions. A
total of93 "small" and "very small" business bidders won approximately 40 percent of the 1,479 licenses
for the D, E, and F Blocks.33 In 1999, the Commission reauctioned 155 C, D, E, and F Block licenses;
there were 113 small business winning bidders?4

16. In 2001, the Commission completed the auction of 422 C and F Block broadband PCS
licenses in Auction 35. Of the 35 winning bidders in this auction, 29 qualified as "small" or "very small"
businesses.35 Subsequent events, concerning Auction 35, including judicial and agency determinations,

26 13 C.F.R. § 121.201, NAICS code 517210.

27Id.

28 "Trends in Telephone Service" at Table 5.3.

29Id.

30 See Amendment of Parts 20 and 24 of the Commission's Rules - Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum Cap, Report and Order, 11 FCC Rcd 7824, 7850-7852~ 57-60
(1996) (PCS Report and Order); see also 47 C.F.R. § 24.720(b).

31 See PCS Report and Order, 11 FCC Rcd at 7852 , 60.

32 See Alvarez Letter 1998.

33 FCC News, "Broadband PCS, D, E and F Block Auction Closes," No. 71744 (reI. Jan. 14, 1997).

34 See "C, D, E, and F Block Broadband PCS Auction Closes," Public Notice, 14 FCC Rcd 6688 (WTB 1999).

35 See "C and F Block Broadband PCS Auction Closes; Winning Bidders Announced," Public Notice, 16 FCC Rcd
2339 (WTB 2001).
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resulted in a total of 163 C and F Block licenses being available for grant. In 2005, the Commission
completed an auction of 188 C block licenses and 21 F block licenses in Auction 58. There were 24
winning bidders for 217licenses.36 Of the 24 winning bidders, 16 claimed small business status and won
156 licenses. In 2007, the Commission completed an auction of33 licenses in the A, C, and F Blocks in
Auction 71.37 Of the 14 winning bidders, six were designated entities.38 In 2008, the Commission
completed an auction of 20 broadband PCS licenses in the C, D, E and F block licenses in Auction 78?9

17. Narrowband Personal Communications Services. In 1994, the Commission conducted
an auction for narrowband PCS licenses. A second auction was also conducted later in 1994. For
purposes of the first two narrowband PCS auctions, "small businesses" were entities with average gross
revenues for the prior three calendar years of $40 million or less.40 Through these auctions, the
Commission awarded a total of 41 licenses, 11 of which were obtained by four small businesses.41 To
ensure meaningful participation by small business entities in future auctions, the Commission adopted a
two-tiered small business size standard.42 A "small business" is an entity that, together with affiliates and
controlling interests, has average gross revenues for the three preceding years of not more than $40
million.43 A "very small business" is an entity that, together with affiliates and controlling interests, has
average gross revenues for the three preceding years of not more than $15 million.44 The SBA has
approved these small business size standards.4s A third auction was conducted in 2001, with five bidders
winning 317 (Metropolitan Trading Areas and nationwide) licenses.46 Three of these bidders claimed
status as a small or very small entity and won a total of 311 licenses.

18. Advanced Wireless Services. In 2006, the Commission conducted its first auction of
Advanced Wireless Services licenses in the 1710-1755 MHz and 2110-2155 MHz bands ("AWS-l"),

36 See "Broadband PCS Spectrum Auction Closes; Winning Bidders Announced for Auction No. 58," Public Notice,
20 FCC Rcd 3703 (WTB 2005)..

37 See "Auction of Broadband PCS Spectrum Licenses Closes; Winning Bidders Announced for Auction No. 71,"
Public Notice, 22 FCC Rcd 9247 (WTB 2007).

38Id.

39 See "Auction of AWS-l and Broadband PCS Licenses Rescheduled For August 13, 3008, Notice ofFiling
Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for Auction 78," Public Notice, 23
FCC Rcd 7496 (WTB 2008) (AWS-1 and Broadband PCS Procedures Public Notice).

40 Implementation of Section 309G) of the Communications Act - Competitive Bidding Narrowband PCS, Third
Memorandum Opinion and Order and Further Notice ofProposed Rulemaking, 10 FCC Rcd 175, 196 ~ 46 (1994).

41 See "Announcing the High Bidders in the Auction often Nationwide Narrowband PCS Licenses, Winning Bids
Total $617,006,674," Public Notice, PNWL 94-004 (reI. Aug. 2, 1994); "Announcing the High Bidders in the
Auction ono Regional Narrowband PCS Licenses; Winning Bids Total $490,901,787," Public Notice, PNWL 94
27 (reI. Nov. 9, 1994).

42 Amendment of the Commission's Rules to Establish New Personal CommunicationsServices, Narrowband PCS,
Second Report and Order and Second Further Notice ofProposed Rule Making, 15 FCC Rcd 10,456, 10,476 ~ 40
(2000) (Narrowband pes Second Report and Order).

43 Narrowband PCS Second Report and Order, 15 FCC Rcd at 10,476 ~ 40.

44 [d.

4S See Alvarez Letter 1998.

46 See "Narrowband PCS Auction Closes," Public Notice, 16 FCC Rcd 18,663 (WTB 2001).
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designated as Auction 66.47 The Commission defined "small business" as an entity with attributed
average annual gross revenues that exceeded $15 million and did not exceed $40 million for the preceding
three years.48 A small business received a 15 percent discount on its winning bid.49 A "very small )
business is defined as an entity with attributed average annual gross revenues that did not exceed $15
million for the preceding three years.50 A very small business received a 25 percent discount on its
winning bid.51 In Auction 66, thirty-one winning bidders identified themselves as very small businesses
and won 142licenses.52 Twenty-six of the winning bidders identified themselves as small businesses and
won 73 licenses.53 In 2008, the Commission conducted an auction of AWS-l licenses, designated as
Auction 78, in which it offered 35 AWS-l licenses for which there were no winning bids in Auction 66.54

Four winning bidders that identified themselves as very small businesses won 17 AWS-l licenses; three
of the winning bidders that identified themselves as a small business won five AWS-l licenses.55

19. 700 MHz Band Licenses. The Commission previously adopted criteria for defining
three groups of small businesses for purposes of determining their eligibility for special provisions such
as bidding credits.56 The Commission defined a "small business" as an entity that, together with its
affiliates and controlling principals, has average gross revenues not exceeding $40 million for the
preceding three years.57 A "very small business" is defined as an entity that, together with its affiliates
and controlling principals, has average gross revenues that are not more than $15 million for the
preceding three years.58 Additionally, the Lower 700 MHz Band had a third category of small business
status for Metropolitan/Rural Service Area ("MSAlRSA") licenses, identified as "entrepreneur" and
defined as an entity that, together with its affiliates and controlling principals, has average gross revenues
that are not more than $3 million for the preceding three years.59 The SBA approved these small size
standards.60 The Commission conducted an auction in 2002 of 740 Lower 700 MHz Band licenses (one

47 See "Auction ofAdvanced Wireless Services Licenses Scheduled for June 29, 2006; Notice and Filing
Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for Auction No. 66," AU Docket
No. 06-30, Public Notice, 21 FCC Rcd 4562 (2006) (Auction 66 Procedures Public Notice).
48 47 C.F.R § 27.1102(a)(l).

49 See 47 C.F.R. § 1.2110(f)(2).

50 47 C.F.R § 27.1102(a)(2).

51 See 47 C.F.R. § 1.2110(f)(2).

52 See "Auction of Advanced Wireless Services Licenses Closes; Winning Bidders Announced for Auction No. 66,"
Public Notice, 21 FCC Rcd 10,521 (2006) (Auction 66 Closing Public Notice).

53 See id

54 See AWS-1 and Broadband PCS Procedures Public Notice, 23 FCC Rcd at 7499. Auction 78 also included an
auction ofbroadband PCS licenses.

55 See "Auction of AWS-1 and Broadband PCS Licenses Closes, Winning Bidders Announced for Auction 78,
Down Payments Due September 9,2008, FCC Forms 601 and 602 Due September 9,2008, Final Payments Due
September 23,2008, Ten-Day Petition to Deny Period," Public Notice, 23 FCC Rcd 12,749 (WTB 2008).

56 See Reallocation and Service Rules for the 698-746 MHz Spectrum Band (Television Channels 52-59), Report
and Order, 17 FCC Rcd 1022 (2002) (Channels 52-59 Report and Order).

57 See Channels 52-59 Report and Order, 17 FCC Rcd at 1087-88 ~ 172.

58 See id.

59 See id. at 1088 ~ 173.

60 See Letter from Aida Alvarez, Administrator, SBA, to Thomas Sugrue, Chief, Wireless Telecommunications
Bureau, FCC (Aug. 10, 1999) (Alvarez Letter 1999).
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license in each of the 734 MSAslRSAs and one license in each of the six Economic Area Groupings
(EAGs)). Of the 740 licenses available for auction, 484 licenses were sold to 102 winning bidders.61

Seventy-two of the winning bidders claimed small business, very small business or entrepreneur status
and won a total of 329 licenses.62 The Commission conducted a second Lower 700 MHz Band auction in
2003 that included 256 licenses: 5 EAG licenses and 476 Cellular Market Area licenses.63 Seventeen
winning bidders claimed small or very small business status and won 60 licenses, and nine winning
bidders claimed entrepreneur status and won 154Iicenses.64 In 2005, the Commission completed an
auction of 5 licenses in the Lower 700 MHz Band, designated Auction 60. There were three winning
bidders for five licenses. All three winning bidders claimed small business statuS.65

20. In 2007, the Commission adopted the 700 MHz Second Report and Order, which revised
the band plan for the commercial (including Guard Band) and public safety spectrum, adopted services
rules, including stringent build-out requirements, an open platform requirement on the C Block, and a
requirement on the D Block licensee to construct and operate a nationwide, interoperable wireless
broadband network for public safety users.66 In 2008, the Commission conducted Auction 73 which
offered all available, commercial 700 MHz Band licenses (1,099 licenses) for bidding using the
Commission's standard simultaneous multiple-round ("SMR") auction format for the A, B, D, and E
Block licenses and an SMR auction design with hierarchical package bidding ("HPB") for the C Block
licenses. For Auction 73, a bidder with attributed average annual gross revenues that did not exceed $15
million for the preceding three years (very small business) qualified for a 25 percent discount on its
winning bids. A bidder with attributed average annual gross revenues that exceeded $15 million, but did
not exceed $40 million for the preceding three years, qualified for a 15 percent discount on its winning
bids. At the conclusion of Auction 73, 36 winning bidders identifying themselves as very small
businesses won 330 of the 1,090 licenses, and 20 winning bidders identifying themselves as a small
business won 49 of the 1,090 licenses.67 The provisionally winning bids for the A, B, C, and E Block

61 See "Lower 700 MHz Band Auction Closes," Public Notice, 17 FCC Rcd 17,272 (WTB 2002).

62 [d.

63 See "Lower 700 MHz Band Auction Closes," Public Notice, 18 FCC Rcd 11,873 (WTB 2003).

64 See id.

65 "Auction ofLower 700 MHz Band Licenses Closes, Winning Bidders Announced for Auction No. 60, Down
Payments due August 19,2005, FCC Forms 601 and 602 due August 19,2005, Final Payment due September 2,
2005, Ten-Day Petition to Deny Period," Public Notice, 20 FCC Rcd 13,424 (WTB 2005).

66 Service Rules for the 698-746, 747-762 and 777-792 MHz Band, WT Docket No. 06-150, Revision of the
Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, CC Docket No. 94
102, Section 68.4(a) ofthe Commission's Rules Governing Hearing Aid-Compatible Telephone, WT Docket No.
01-309, Biennial Regulatory Review -Amendment ofParts 1,22,24,27, and 90 to Streamline and Harmonize
Various Rules Affecting Wireless Radio Services, WT Docket No. 03-264, Former Nextel Communications, Inc.
Upper700 MHz Guard Band Licenses and Revisions to Part 27 of the Commission's Rules, WT Docket No. 06-169,
Implementing a Nationwide, Broadband Interoperable Public Safety Network in the 700 MHz Band, PS Docket No.
06-229, Development ofOperational, Technical and Spectrum Requirements for Meeting Federal, State, and Local
Public Safety Communications Requirements Through the Year 2010, WT Docket No. 96-86, Second Report and
Order, 22 FCC Rcd 15,289 (2007) (700 MHz Second Report and Order).

67 See "Auction of700 MHz Band Licenses Closes, WinDing Bidders Announced for Auction 73, Down Payments
Due April 3, 2008, FCC Forms 601 and 602 April 3, 2008, Final Payment Due April 17, 2008, Ten-Day Petition to
Deny Period," Public Notice, 23 FCC Rcd 4572, 4572-73 (WTB 2008).

46



Federal Communications Commission FCC 10-182

licenses exceeded the aggregate reserve prices for those blocks. However, the provisionally winning bid
for the D Block license did not meet the applicable reserve price and thus did not become a winning bid.68

21. 700 MHz Guard Band Licenses. In the 700 MHz Guard Band Order, the Commission
adopted size standards for "small businesses" and "very small businesses" for purposes ofdetermining
their eligibility for special provisions such as bidding credits and installment payments.69 A small
business in this service is an entity that, together with its affiliates and controlling principals, has average
gross revenues not exceeding $40 million for the preceding three years.70 Additionally, a very small
business is an entity that, together with its affiliates and controlling principals, has avet;age gross revenues
that are not more than $15 million for the preceding three years.7I SBA approval of these definitions is
not required.72 In 2000, the Commission conducted an auction of 52 Major Economic Area ("MEA") 700
MHz Guard Band licenses.73 Of the 104 licenses auctioned, 96 licenses were sold to nine bidders, of
which five identified themselves as small businesses and won a total of261icenses.74 A second auction of
eight 700 MHz Guard Band licenses commenced and closed in 2001. Of three bidders, one was a small
business that won two of the eight licenses.75

22. Specialized Mobile Radio. The Commission awards small business bidding credits in
auctions for Specialized Mobile Radio ("SMR") geographic area licenses in the 800 MHz and 900 MHz
bands to entities that had revenues of no more than $15 million in each of the three previous calendar
years.76 The Commission awards very small business bidding credits to entities that had revenues of no
more than $3 million in each of the three previous calendar years.77 The SBA has approved these small
business size standards for the 800 MHz and ~OO MHz SMR Services.78 The Commission has held
auctions for geographic area licenses in the 800 MHz and 900 MHz bands. The 900 MHz SMR auction
was completed in 1996.79 Sixty bidders claiming that they qualified as small businesses under the $15
million size standard won 263 geographic area licenses in the 900 MHz SMR band.8o The 800 MHz

68 [d.

69 See Service Rules for the 746-764 MHz Bands, and Revisions to Part 27 of the Commission's Rules, Second
Report andOrder, 15 FCC Rcd 5299 (2000) (746-764 MHz Band Second Report and Order).

70 See 746-764 MHz Band Second Report and Order, 15 FCC Rcd at 5343' 108.

71 See id.

72 See id. at 5343 , 108 n.246 (for the 746-764 MHz and 776-794 MHz bands, the Commission is exempt from 15
U.S.C. § 632, which requires Federal agencies to obtain SBA approval before adopting small business size
standards).

73 See "700 MHz Guard Bands Auction Closes: Winning Bidders Announced," Public Notice, 15 FCC Rcd 18,026
(WTB2000).

74 [d.

75 See "700 MHz Guard Bands Auction Closes: Winning Bidders Announced," Public Notice, 16 FCC Rcd 4590
(WTB 2001).
76 47 C.F.R. §§ 90.810, 90.814(b), 90.912.

7747 C.F.R. §§ 90.810, 90.814(b), 90.912.

78 See Alvarez Letter 1999.

79 "FCC Announces Winning Bidders in the Auction of 1,020 Licenses to Provide 900 MHz SMR in Major Trading
Areas: Down Payments due April 22, 1996, FCC Form 600s due April 29, 1996," Public Notice, 11 FCC Rcd
18,599 (WTB 1996).

80 [d.
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SMR auction for the upper 200 channels was conducted in 1997. Ten bidders claiming that they qualified
as small businesses under the $15 million size standard won 38 geographic area licenses for the upper 200
channels in the 800 MHz SMR band.81 A second auction for the 800 MHz bandwas conducted in 2002
and included 23 BEA licenses. One bidder claiming small business status won five licenses.82

23. The auction ofthe 1,053 800 MHz SMR geographic area licenses for the General
Category channels was conducted in 2000. Eleven bidders won 108 geographic area licenses for the
General Category channels ill the 800 MHz SMR band qualified as small businesses under the $15
million size standard.83 In an auction completed in 2000, a total of2,800 Economic Area licenses in the
lower 80 channels of the 800 MHz SMR service were awarded.84 Of the 22 winning bidders, 19 claimed
small business status and won 129 licenses. Thus, combining all three auctions, 40 winning bidders for
geographic licenses in the 800 MHz SMR band claimed status as small business.

24. In addition, there are numerous incumbent site-by-site SMR licensees and licensees with
extended implementation authorizations in the 800 and 900 MHz bands. We do not know how many
firms provide 800 MHz or 900 MHz geographic area SMR pursuant to extended implementation
authorizations, nor how many of these providers have annual revenues ofno more than $15 million. One
firm has over $15 million in revenues. In addition, we do not know how many ofthese firms have 1500
or fewer employees.85 We assume, for purposes of this analysis, that all of the remaining existing
extended implementation authorizations are held by small entities, as that small business size standard is
approved by the SBA.

25. Cellular Radiotelephone Service. Auction 77 was held to resolve one group of
mutually exclusive applications for Cellular Radiotelephone Service licenses for unserved areas in New
Mexico.86 Bidding credits for designated entities were not available in Auction 77.87 In 2008, the
Commission completed the closed auction of one unserved service area in the Cellular Radiotelephone
Service, designated as Auction 77. Auction 77 concluded with one provisionally winning bid for the
unserved area totaling $25,002.88

26. Private Land Mobile Radio ("PLMR"). PLMR systems serve an essential role in a
range of industrial, business, land transportation, and public safety activities. These radios are used by
companies of all sizes operating in all U.S. business categories, and are often used in support of the
licensee's primary (non-telecommunications) business operations. For the purpose of determining
whether a licensee of a PLMR system is a small business as defined by the SBA, we use the broad census

81 See "Correction to Public Notice DA 96-586 'FCC Announces Winning Bidders in the Auction of 1020 Licenses
to Provide 900 MHz SMR in Major Trading Areas, '" Public Notice, 11 FCC Rcd 18,637 (WTB 1996).

82 See "Multi-Radio Service Auction Closes," Public Notice, 17 FCC Rcd 1446 (WTB 2002).

83 See "800 MHz Specialized Mobile Radio (SMR) Service General Category (851-854 MHz) and Upper Band
(861-865 MHz) Auction Closes; Winning Bidders Announced," Public Notice, 15 FCC Rcd 17,162 (WTB 2000).

84 See, "800 MHz SMR Service Lower 80 Channels Auction Closes; Winning Bidders Announced," Public Notice,
16 FCC Rcd 1736 (WTB 2000)..

85 See generally 13 C.F.R. § 121.201, NAICS code 517210.

86 See "Closed Auction of Licenses for Cellular Unserved Service Area Scheduled for June 17, 2008, Notice and
Filing Requirements, Minimum Opening Bids, Upfront Payments, and Other Procedures for Auction 77," Public
Notice, 23 FCC Rcd 6670 (WTB 2008).

87 !d. at 6685.

88 See "Auction ofCellular Unserved Service Area License Closes, Winning Bidder Announced for Auction 77,
Down Payment due July 2, 2008, Final Payment due July 17, 2008," Public Notice, 23 FCC Rcd 9501 (WTB 2008).
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category, Wireless Telecommunications Carriers (except Satellite). This definition provides that a small
entity is any such entity employing no more than 1,500 persons.89 The Commission does not require
PLMR licensees to disclose information about number of employees, so the Commission does not have
information that could be used to determine how many PLMR licensees constitute small entities under
this definition. We note that PLMR licensees generally use the licensed facilities in support of other
business activities, and therefore, it would also be helpful to assess PLMR licensees under the standards
applied to the particular industry subsector to which the licensee belongs.9o

27. As of March 2010, there were 424,162 PLMR licensees operating 921,909 transmitters in
the PLMR bands below 512 MHz. We note that any entity engaged in a commercial activity is eligible to
hold a PLMR license, and that any revised rules in this context could therefore potentially impact small
entities covering a great variety of industries.

28. Rural Radiotelephone Service. The Commission has not adopted a size standard for
small businesses specific to the Rural Radiotelephone Service.91 A significant subset of the Rural
Radiotelephone Service is the Basic Exchange Telephone Radio System ("BETRS,,).92 In the present
context, we will use the SBA's small business size standard applicable to Wireless Telecommunications
Carriers (except Satellite), i.e., an entity employing no more than 1,500 persons.93 There are
approximately 1,000 licensees in the Rural Radiotelephone Service, and the Commission estimates that
there are 1,000 or fewer small entity licensees in the Rural Radiotelephone Service that may be affected
by the rules and policies proposed herein.

29. Broadband Radio Service and Educational Broadband Service. Broadband Radio
Service systems, previously referred to as Multipoint Distribution Service ("MDS") and Multichannel
Multipoint Distribution Service ("MMDS") systems, and "wireless cable," transmit video programming
to subscribers and provide two-way high speed data operations using the microwave frequencies of the
Broadband Radio Service ("BRS") and Educational Broadband Service ("EBS") (previously referred to as
the Instructional Television Fixed Service ("ITFS")).94 In connection with the 1996 BRS auction, the
Commission established a small business size standard as an entity that had annual average -gross
revenues of no more than $40 million in the previous three calendar years.95 The BRS auctions resulted
in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas ("BTAs"). Of the
67 auction winners, 61 met the definition of a small business. BRS also includes licensees of stations
authorized prior to the auction. At this time, we estimate that of the 61 small business BRS auction
winners, 48 remain small business licensees. In addition to the 48 small businesses that hold BTA
authorizations, there are approximately 392 incumbent BRS licensees that are considered small entities.96

89 See 13 C.F.R. § 121.201, NAICS code 517210.

90 See generally 13 C.F.R. § 121.201.

91 The service is defmed in 47 C.F.R. § 22.99.

92 BETRS is defined in 47 C.F.R. §§ 22.757 and 22.759.

93 13 C.F.R. § 121.201, NAICS code 517210.

94 Amendment ofParts 21 and 74 of the Commission's Rules with Regard to Filing Procedures in the Multipoint
Distribution Service and in the Instructional Television Fixed Service and Implementation of Section 309(j) ofthe
Communications Act - Competitive Bidding, MM Docket No. 94-131 and PP Docket No. 93-253, Report and
Order, 10 FCC Rcd 9589, 9593 ~ 7 (1995).
95 47 C.F.R. § 21.96l(b)(1).
96 47 U.S.C. § 309(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of
Section 309(j) ofthe Communications Act of 1934, 47 U.S.C. § 309(j). For these pre-auction licenses, the
applicable standard is SBA's small business size standard.
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After adding the number of small business auction licensees to the number of incumbent licensees not
already counted, we find that there are currently approximately 440 BRS licensees that are defined as
small businesses under either the SBA or the Commission's rules. The Commission has adopted three
levels of bidding credits for BRS: (i) a bidder with attributed average annual gross revenues that exceed
$15 million and do not exceed $40 million for the preceding three years (small business) is eligible to
receive a 15 percent discount on its winning bid; (ii) a bidder with attributed average annual gross
revenues that exceed $3 million and do not exceed $15 million for the preceding three years (very small
business) is eligible to receive a 25 percent discount on its winning bid; and (iii) a bidder with attributed
average annual gross revenues that do not exceed $3 million for the preceding three years (entrepreneur)
is eligible to receive a 35 percent discount on its winning bid.97 In 2009, the Commission conducted
Auction 86, which offered 78 BRS licenses.98 Auction 86 concluded with ten bidders winning 61
licenses.99 Of the ten, two bidders claimed small business status and won 4 licenses; one bidder claimed
very small business status and won three licenses; and two bidders claimed entrepreneur status and won
six licenses.

30. In addition, the SBA's Cable Television Distribution Services small business size
standard is applicable to EBS. There are presently 2,032 EBS licensees. All but 100 of these licenses are
held by educational institutions. Educational institutions are included in this analysis as small entities. loo

Thus, we estimate that at least 1,932 licensees are small businesses. Since 2007, Cable Television
Distribution Services have been defined within the broad economic census category of Wired
Telecommunications Carriers; that category is defined as follows: "This industry comprises
establishments primarily engaged in operating and/or providing access to transmission facilities and
infrastructure that they own and/or lease for the transmission of voice, data, text, sound, and video using
wired telecommunications networks. Transmission facilities may be based on a single technology or a
combination oftechnologies."lol The SBA defines a small business size standard for this category as any
such firms having 1,500 or fewer employees. To gauge small business prevalence for these cable services
we must, however, use current census data that are based on the previous category of Cable and Other
Program Distribution and its associated size standard; that size standard was: all such firms having $13.5
million or less in annual receipts.102 According to Census Bureau data for 2002, there were a total of
1,191 firms in this previous category that operated for the entire year.103 Of this total, 1,087 firms had

97 47 C.F.R. § 27.1218. See also "Auction of Broadband Radio Service (BRS) Licenses, Scheduled for October 27,
2009, Notice and Filing Requirements, Minimum Opening Bids, Upfront Payments, and Other Procedures for
Auction 86," Public Notice, 24 FCC Rcd 8277,8296 (WTB 2009) (Auction 86 Procedures Public Notice).

98 Auction 86 Procedures Public Notice, 24 FCC Rcd at 8280.

99 "Auction of Broadband Radio Service·Licenses Closes, Winning Bidders Announced for Auction 86, Down
Payments Due November 23, 2009, Final Payments Due December 8, 2009, Ten-Day Petition to Deny Period,"
Public Notice, 24 FCC Rcd 13,572 (WTB 2009).

100 The term "small entity" within SBREFA applies to small organizations (nonprofits) and to small governmental
jurisdictions (cities, counties, towns, townships, villages, school districts, and special districts with populations of
less than 50,000). 5 U.S.C. §§ 601(4)-(6). We do not collect annual revenue data on EBS licensees.

101 u.s. Census Bureau, 2007 NAICS Definitions, "517110 Wired Telecommunications Carriers" (partial
definition); http://www.census.gov/naics/2007/defIND517110.HTM#N517110.

102 13 C.F.R. § 121.201, NAICS code 517110.

103 U.S. Census Bureau, 2002 Economic Census, Subject Series: information, Table 4, Receipts Size of Firms for the
United States: 2002, NAICS code 517510 (issued November 2005).
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annual receipts ofunder $10 million, and 43 firms had receipts of$IO million or more but less than $25
million.104 Thus, the majority of these firms can be considered small.

31. Internet Service Providers ("ISPs"). The 2007 Economic Census places ISPs, whose
services might include voice over Internet protocol ("VoIP"), in either of two categories, depending on
whether the service is provided over the provider's own telecommunications connections (e.g., cable and
DSL ISPs), or over client-supplied telecommunications connections (e.g., dial-up ISPs). The former are
within the category ofWired Telecommunications Carriers/OS which has an SBA small business size
standard of 1,500 or fewer employees. 106 The latter are within the category ofAll Other
Telecommunications,107 which has a size standard of annual receipts of $25 million or less.108 The most
current Census Bureau data for all such firms, however, are the 2002 data for the previous census
category called Internet Service Providers.l09 That category had a small business size standard of $21
million or less in annual receipts, which was revised in late 2005 to $23 million. The 2002 data show that
there were 2,529 such firms that operated for the entire year.110 Of those, 2,437 firms had annual receipts
ofunder $10 million, and an additional 47 firms had receipts ofbetween $10 million and $24,999,999. III
Consequently, we estimate that the majority ofISP firms are small entities.

32. The ISP industry has changed dramatically since 2002. The 2002 data cited above may
therefore include entities that no longer provide Internet access service and may exclude entities that now
provide such service. To ensure that this IRFA describes the universe of sniall entities that our action
might affect, we discuss in tum several different types of entities that might be providing Internet access
service.

33. We note that, although we have no specific information on the number ofsmall entities
that provide Internet access service over unlicensed spectrum, we include these entities in our IRFA.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements for Small Entities

34. As discussed above, this NPRM seeks public comment on creation of a new Mobility
Fund within the high-cost mechanism of the federal universal service program. The Mobility fund would
make available non-recurring support to providers to deploy 30 or better networks where these services
are not currently available. The proposed Mobility Fund would use market mechanisms - specifically, a
reverse-auction - to compare all offers to provide service across the unserved areas eligible for
participation in the Mobility Fund program.

104 Id. An additional 61 firms had annual receipts of $25 million or more.

105 U.S. Census Bureau, 2007 NAICS Definitions, "517110 Wired Telecommunications Carriers",
http://www.census.gOv/naiCS/2007/de:t7ND517110.HTM#N517110·

10613C.F.R.§121.201.NAICS code 517110 (updated for inflation in 2008).

107 U.S. Census Bureau, 2007 NAICS Defmitions, "517919 All Other Telecommunications";
http://www.census.gov/naics/2007/defIND517919.HTM#N517919.

108 13 C.F.R. § 121.201, NAICS code 517919 (updated for inflation in 2008).

109 U.S. Census Bureau, "2002 NAICS Defmitions, "518111 Internet Service Providers";
http://www.census.gov/eped/naics02/def/NDEF518.HTM.

110 U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, "Establishment and Firm Size
(Including Legal Form ofOrganization)," Table 4, NAICS code 518111 (issued Nov. 2005).

11) An additional 45 firms had receipts of $25 million or more.
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