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TO THE FEDERAL COMMUNICATION COMMISSION:

The School f{)J' Inkgrakd Academic~ and Technologies and New Education I()J' the

Workplace respectfully submit this app~,ll of the Universal Serviec Administrator Company's

hlllding Commitment Denial Letkrs f{lr IC>Ruk program years 2006 through 20 I0,

I.

INTRODllCTiON

The School for Integrated Academics and 'fechnologies ("SIAI\~ch") is a stilte a~credikd

public charter high school with seven campus locations in Calil()J'nia, All of the campuses are

located on .lob Corps sites, .lob Corps is a federal prograrn funded by the Departtnent 01 Labor

that provides vocational training 10 high ".hool aged youth and young adults, SIATu;.h schools at

.lob ('orps s,-"'ve a ,stucknt populution drawn entirely from households bdow the I(,ekrally cklln<.,d

poverty line, Over 10,000 students have graduated Ih.lm the' nationwide school network·· all of

whom an' f{mncr dropouts, SJATech Sd100ls in CaliJ()rnia participate in the I.'>Ratc program and

submit applkations I(lr program funding as members of the SJATech consortium,

New i;ducation J"H' the Workplace CNEWCorp") is a not"J"lr"pI'OJit entity closcly

aniliated with SIATcch, NEWCorj) has taken the SIATech school model and rcplicatcd it with

public charter schools in statcs other than CaliJ{)l'llia, At present there arc seven additional rully

accredited SIATech schools operating undcr NEWCorp and submitting E-Rate Ilmding requests

as nlCrnbcrs or thc NEWCorp consoniurn, TIle schools are located in Arizona, New Mexico and

Florida, SIATcch and Nl~W('ol'p (nJlkctively, "Applicants") have retained Stutz Arliano

ShinolT & Holtz APC law firm to submit this rcquest /{)!' review on their bchalr and in response

to the October 12, 20 10 and subsequent hlllding commitmcnt decision lettcrs ("FCDLs") Ii'om

th~ Universal Service Administration Company ("USAC") denying the Applicants F-Rate

I{mding reqll('stl()I' Form 471 Applications in f\Ulding years 2006"2010,

Over the past cight years, Applicants have developed a unique and cfTcc1ive web based

curriculum ("currin.dum"), The design and implemcntation 01 the curriculum takes rull

itdvantage or workstations, scrver and WAN (wide area netwo!'k) technology in allowing n:ntl'al

dcvelopment and management or the curriculum with direct online <\~~css available to all

"
~,--
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students, The E-Rate program has provided tremendous support li)r this design and

implementation by providing a subsidy !i)l' the network eosts over the years, Without this

support. it is unlikely Applicants could have developed this approach to deliver the curriculum

on whi<:b the progranl depends,

'I'he Appli<:ants have parti<:ipated in the t>Rak Funding Program ("I'>Rak") since as

early ,IS 2003. The vast majority of th(: Appli<:ants' costs fi)r inkrne! and telecOmll1llllications

s(:rviccs qualify I()r reimbursement under I>Rate. In Ille!, 90'ii, of such costs incurred by the

Appli<:ants arc eligible for reimbursement under E.. Ratc. The E"Rclte Program is criti<:al to the

very (:xistencc of the Applicants' entire education program. Therl'ibre, the Applicants would not

knowingly engage in any condue! that could jeopardi!,e receipt of E-Rate limding.

All of the denials by USAC of Applicants' funding requests arc associated with contracts

(:nkl'ed into by Applicants with Trillion Partners ("'frill ion"), an L>Rate listed network servi(;es

vendor based in Austin, Tcxns. Prior to cnkring into E.. Rnte funded contracts with Trillion,

Applicants had contracted with Trillion li)l' non-t'>Rnte products.

Beginning in E-Rate funding year 2006, Applicants sought bids Ii))' the replacement of C\n

existing Wide Area N~tworJc During this and subsequent funding years, Applicants filed all of

the required F·Rnte li)rm~ and complied with all procurement rules published by thc FC'C and

tlSAC In nil E-Rate contracting decisions, Applie,tnts selected the vendor which ol'l(;n:d the

most cost·ef!<:etive 111(:ans of mecting educational and tcdmologieal goals. For WAN services,

that vendor was ·I'rillion. (Attached hereto ns "r~xhibit A" is a true and corn:e! copy of thc

"Trillion Contract")

During the five year period of submitting requests fill' E-Rak funding, Applicants were

respon~ive to all flll1ding appliention reviews conducted by USAC. These included annual

Program Int(:grity Assurance ("PIA") reviews, periodic (and more comprehensive) Selective

Reviews, and an onsite audit conducted in early 20(J'). None of these reviews identilkd any

problems with Applicants' processes for bid reviews and service provider selection.

III

III

-.1-......................._." ,.... . "..
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Starting in June 2009, USAC began sending Applicants new additional requests !()r

in!(JI'lnation in conncction with various Trillion funding rcquests, The Appli<;,mh made limely

and complete responses to these requcsts !()r in!(JI'lliation; providing good lilith answers to USAC

based on the knowledge of the facts known to the permn responding at the timc, In Septemher

of 2009, Applicants received let\Grs Ii-om USAC indicating a pending denial of multiple years of

funding requests, Applicants again provided a timely response to USAC\ cX'Implcs of wlwt it

perceived as unfair bidding, In Octobcr 2010, witholll providing 'I response to any of the

rebuttals offered by Applicants, USAC began issuing Funding Comillitment Decision Letters

("FCDL") to the Applicants which denied E-Rate funding requests, Ultilnately, I()r both

Applie,mts <;olllbined, USAC denied 1.'>Rate funding requests h)r nve years 2006 to 20 lOin the

amount of $3,825,48:1,

USAC"s denial was predicated on a J1nding that the' Applicants did not conduct a fair and

opcn competitive bidding process in c'I<;h of the respective years when it selected Trillion

Partners, ,Inc. to be its service provider. The Applie,mts believe USAC's J1ndings 'Ind

subs<;qllcnt denial were in enor. As sllch, SIATceh and NI.,:WCorp rcquest tll(lt the Federal

Communication Cornmission ("FCC") reverse USAC's decisions to dcny the Applicants'

Funding, Request for thc funding, years 2006-2010. SpeeiJically, Appli<;ants respectfully request

a nnding, that: (I) At alltimcs rclcvant hcreto, SIATcch and NEWCorp propcrly coml111111icatcd

with all responsive bidders, used price as ".1 primary eonsidenll.ion, selected the vendor that

ofl'cred the most cost cffect;\'<.' oI'l'cring, and such process was in full compliance with all

applicabk FCC reg,ulations; and (2) The FCC overturn USAC's FCDL denials regarding

Applicant's 2006<10 10 funding years and reinstate funding under the 1,"Rate Program,

II.

STANDARD OF REVIEW

This review is g,uided by 47 C.F,R. *54.723(b). Notably, 47 ('.F.R. *54.723(b) states in

pertinent part, "Thc Fedenll Communications Commission shall conduct de novo review of

requcsts (()r review of decisions by the Adm;nistnHor that involve novel questions of Ihct, law, or

policy","

",I"............._ .
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Ill.

PROCEDURAL AND FACTUAL HISTORY

A. The PrOeUl'elllent Pl'oeess and E-Rate Fnnding

In E-Rate Funding Year 2006 Applicants issued Form 470's and RFP\ Ibr an upgrade or

their Wide Arc'a Network ("WAN"). (De0!anttion orIlall\lhr, p. 4, '112.) Applicants' personnel

developed Requests I,ll' Proposal ilnd completed th~ rcc Forms 470 without the assistance of

any service provider or E-Rilt~ consultant. (l)e0!aration or Jla!fllker, p. 4, ']12.) The process of

bidding and contract award for Fiscal Year 200G was conductcd in full accordance with E-Rate

program rules in crl(,d at the time. (Dcclaration of Hal faker, pA, '112,) Trillion was selected as

tlw vendor I(lr SI/\T(:ch's and NEWCorp's WANS, ol'l(,ring the nlOst cost-c1kctivc solution with

tlw price: or Ih(: eligible products and services as the highest w(:ighted lllctor. (Declaration 01'

Ilall,t!«(T, p. 4, ']12.) In the subsequont years. t1w S<ll"J)~ process was j()Jlowed and Trillion was

'.lIy,lin selected as the vcndor. (Declaration or 11,,11\lkcr, p. 4, ']1 L)

B, USAC's Request for Information

On or about .June 12, 2009, USAC: sent Applicants rcqucsts Ibr inl()J'lllation in conncction

with various Trillion runding rcqu~st~. (Attached hcreto as "Exhibit B" is a true and corrcct (:(lpy

or tbc June 12, 2009 IC!ler to Applicants hom l.ISAC'.) Arnong othcr things, thcse rcqucsts I()I'

inJ(JI'IJ1ution inquircd about <Illy gins or meals oll(,red to Applkilnts by Trillion. On Junc 25,

200\), SIATeeh responded to l.ISAC's request I'llI' inlbrmation, in good !llith, and bascd on the

knowledgc or the Ihcts known to the person rcsponding at the timc. (A!lachcd hcreto as "Exhibit

C" is a true and corrcct copy of thc June 25, 2009 letters to USAC Ihml SIATcch and

NI\WCorp.)

On or about .June 3, 2010, l.ISAC' ~~nt NEWCorp a rcqucst to respond to qucstions and

inl"rnlation <:oncerning various Applitant~ limding rcqucsts. Among other things, the qucstions

pertained to Form 47(J and c"l1'lail cOlTcspondcnce with Trillion. (Attached hcrcto as "Exhibit I)"

is a tnl<; and ,orrcct copy orthc June 3, 20J (J Iettcr to NEWCorp Ii-om USAc') On .Jun<; 4, 2010,

USAC SGnt S.IA'l'cch a similar request. (Attached hereto as "Exhibit L," is a tl'lle and <:orl'cct copy

or tlw Junc 4, 2010 letter to SIATcch li'om USAC'.) On July 2X, 20J 0 thc Applicllllls rcspondcd

-5-......._ _...... . , .
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to USAC's rcqucst fill' inf{H'Ination, in good Iilith, and bascd on thc knowlcdgc or thc 1;lelS

known to thc pcrson rcsponding at thc timc. (Attachcd hcrcto as "Exhibit F" is n truc and ~olTe~t

~opy ol'thc July 28, 2010 Iettcr to USAC Ih)nl Applkunts.)

On Or nbl)llt Scptcmbcr 9, 20 J0, USAC sent the Applicunts rcqucsts to rcspond to

qucstions und inf()rmution concerning various Applicants I'unding requcsts. (Attuehcd hcrdo as

"Exhibit G" is il truc and corrcel copy of the September 9, 2010 letters to thc Applicants li'om

USAC'.) Among other things, the questions pertaincd to Fonn 470 and e-mail correspondence

with Trillion. On September 15,2010, USAC sent SIATc~h illetter stilting, among other things,

"buscd on the doeumcntation that you have provided, the entire FRN 1619254 & 1756542 will

be dcnied bC"IUSC you did not conduct a litir and op('n ,'ompetitive bid process I\·cc I'rom conflict

or inlcn'sI," (Attached hereto as "Exhibit II" is a true and correct copy or thc Scptembcr 15,

20 I0 leiter sent to SIATceh Ihml USAC). SIATcch responded on September 28, 2010,

(Attadwd hereto as "Exhibit I" is a true and correct copy of the SqJlcmber 28, 2010 Iettcr USAC

li'onJ SIATeeh.)

C. lJSAC's FUlIdillg Commitmcn( Dccision Letters

On Oetober 12,2010, USAC issued an I'CDL (Funding Commitmcnt Ih,eision Letter)

denying thc Applic'lI1ts' 471 Application f()J' I'unding ycar 2010. (Attadled hereto as "Exhibit J"

arc true and COl'J'GeI nJpy or the October 12, 2010 letters to Applicants I\'om USAC'.) The Idlers

swtcd: "The FRN will be denied Iwca\.lse you did no( C(mdl-Id il rail' and open competitive

bidding process. 'fhe documentation provided by you and/or thl: service provilkr indicates thai

the school di~lrid (Cngaged in nUlllNOUS meetings, c·rrlail dis~\.Issions and/or verbal discussions

with Trillion ('mployees prior to thc posting of (he Form 470 and throughOllt thc ~ompeti(iw

bidding pro~css which tainted tbe competitive bidding process. Trillion was (Consulted and

ofl'ered ddails about services and produets you werc requesting on your FCC Form 470 and/or

r"quest Illr proposal (RFI'). 'J'h(, competitive bidding process was inl1ucnc(,d by Trillion when

they assisted you in dcvdo]Jing your services s]Jccilieations for your FCC Form 470 or RIll'.

You fidlcd (0 condud a lidr and open compditi\'(: bidding process li'ee Ii-om conl1icls or

inkrest." /d.

"(J~
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On Cklober 20, 2010, USAC issucd an FCDL dcnying tbe Appli<;anl~' 471 Appli<;~ltion

scrvice provider, which re~ultcd in a c011lpditivc proccss that was no longer lilir and opcn.

c011lmitnwnt11lusl be rescindcd in full. During thc course of the review, documentation provided

The letter ~Wled, "AJkr a thorough investigation, it has bcen detennined that this funding

by you and/or your vendor indicatcd that there was not a Ihir and open compctitivc bid proecss

LettcrOn Octob<;,r 21,2010 l.ISAC i~nJcd i.1 Notilication ol'Commitmcnt Adjustmcnt

on thc J:RN, you wcre offered ilnd accepted girts, mcals, gratuities, or entertainment Ii'rJlll thc

!i'ce li'om conflicts of intcrcst. The documents provkkd by you and/or your service providcr,

indicated that, prior to throughout your contractual relationship with the scrvicc Jlrovidcr listed

open cOlnpetitivc bidding process li'ee II-<)m conllicts 01' inlen,sl." Id.

denying the Applicanl~' 471 Application I(lr I'unding years 2007 and 2008. (Attached hcreto as

Funding Ycar 2006 denying thc Applicants' 471 Application It)]' limding year 2006 and 2007.

(Attached hereto iI~ "F':xhibit M" is a true and correct copy or the Odobcr 25, 2010 letters 10

Appliennt~ Ii'om USAC'.) 'l'hc kUers state that funding will be denied bccause Applicants did not

:/'

SIATECII, NEWC()IlP RM)'"';ST FOil REVIEW

I()r limding YCilr 200l). (AWldwd hereto as "Exhibit K" is a true and COITC(ot wpy 01' the October

products you wcrc requesting on YOUI' FCC Form 470 and or request j()r proposal (RFI'), The

your services specilications j()J' yOllr FCC' FornI 470 or RFI'. You lililed 10 nmduct a tilir and

competitive bidding proccss was inllucnced by Trillion when they assiskd you in developing

20, 20J 0 leiter to Applicant~ II-<lrn l.ISAC). The letter stated, "The l'RN will be denied because

posting 01' the I'orm 470 and througbout the compelitiv(' bidding process whkh tainkd the

you did not wnduet a li.lir imd open competitive bidding process. The documentation provided

meetings, e-mail discussions, and/or verbal dis(;,u~~ions wilb Trillioll employ<;'es prior to tlK

by you and/or tbe s('rvi<;(, provid(,r indicak~ tbat the ~dl0ol di~triet cngaged in numerous

competitive bidding process. Trillion was consultcd and ofl'crcd details about serviecs and

·'Exhibit L" i~ alnlc and (;orred copy ofthc Oe(obcr 21, 2010 Iettcrs to Applicants from USAC),

Thcrel(.l1'e, thc cmnmitment hilS bct:n rcscinded in full and USAC will scek recovcry of any

disbursed funds II-<lrn the applicant and scrvicc provider." Id.

On Octobcr 25, 2010, USAC issucd an Administrator'~ Decision on FCC Rcmand J()r
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conduct a hir and opcn compctitivc bidding proc",~s. Id. It IllI'thcr noted the documentation

provided by the Applicants or the service provi(kr indicated that th~ School Di~triet engaged in

numerous mectings, e-mail discussions andlor verbal discussions with Trillion employees prior

to the po~ting or the Form 470 and throughout thc competitivc bi(kling proccss which taintcd thc

compctitivc bidding process. /d. Moreover, according to the Icttcr Trillion was consulted and/or

olkred details about services and products Applicants were requesting On Fonn 470 ,md/or

Reque~t lil!' I'ropo~al (RFI'), Id. It rurther states the eornpetitive bidding process wa~ inlhl(:n(,(:d

by Trillion when thcy a~si~ted Appli"lnt~ in devdoping ncw scrvicr:s specillcations fiJI' I,'orm

470. hi

On November 5, 2010, USAC issued a notill(:ation or commitment adjustment letter

denying NF':WCorp's 47J applkations li)r Illl1ding years 2007·2008. (Attached hcrcto <IS "Exhibit

N" is a true and correct copy or the November 5, 20 I0 Icttcr to NF;:WC'orp Ihlll) USAC.) 'I'he

letter stated, "Aller a thorough investigation, it ha~ been determined that this runding

commitment must be rescindcd in full. During the cour~e of th(: review, documentation provkkd

by you andlor your vendor indie<lll.'d th"t llwrc was not a Itlir and open competitive bid process

li'ec 1'1'011'1 conflicts or intcre~t. The documents provided by you <IndioI' your ~crvir:e provider,

indicated that, prior to lhl'()llghoul YOUI' contractual relationship with the ~el'\'ice provider listed

on the I,'RN, )'ou were ol'li;r~d and an:(:pt(,d gills, meals, gratuities, or entertainment li'om the

service provider, whieh re~u1led in a competitive proccss that was no longer Itlir and open.

Therel()re, the cOlTlmitment has been rescinded in full and {JSAC will ~eek recover)' of any

disbursed fund~ Ih)m the appli(:ant and service provider." IiI

The Applir:unt~ now submit this Brief in suppOf( or it~ Request I()r Review or the lknial

of funding I()r years 2006,2010 in the amount or $3,825,482.
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IV.

LEGAL ARGUMENT

t. AI'PLlCAN'fS COMI'LlIW WIlli 'fIll( RIWlJllmMI,;NTS SET FORTII IN 47
C.F.R § 54.511 (a)

A. Applkllllts Evaluatcd All Rcsponsivc J3iddcl's in COlllpliancc with Program
Bid Rulcs IUlll Rcguhltions

USAC's letter to Applicants dated September 9, 20 I0 ciles as authority /le'llIeS( jiJr

/lel'iew by YS!ela Independenl Schoo! lJislricr. F"dera! ..,,)'lal" Joint !Joard on Universal Service,

(,'hanges to the !Joard l!l Direc!ors (!llhe Nafiona! Exchange Carrier Ass()(,:ialion. Inc., CC

Dockct Nos. 96-45, 97·21, Onler. 18 FC'C Red 26406 (2003) (Ys!ela Order), In th(, }'s!ew Order

the school district flied Form 470 r('(.jm'sting every product and servi<;~ ~Iigible under the E..ralc

progrum with the hourly raks of the vendor's employee being tlw only prices listed. In denying

the District's appeal, Ih(, FCC hcld Form 470 rllust b~ Slwcillc to services requested and price

Illllst be the primury liKtor in sclecting a bid. Id.

The Yselra Order also claril1cd thal when p~rmi((ed by state and local procurCIl1(,nl laws,

additional L\Ctors Ihat may be considered by the Appli<;ants include, inler alia, "prior (,xperiencc,

including past pcr((JI'Immee; personnel (.jualil1cations, including technical exccllenee;

nlnmlg~n1Cnl capability, including schedule compliance; and environmental objectives." lel'ella

Order, J8 FCC Rcd at p. 26428; citing Federal-S'lale .Joinl Board on Univer.l'i/I Service, CC

Dockd No. 96·45, Report and Order, 12 FCC Red 8776, 9029..·30, pnrn. 48J (J997). In the

l'se!w Order the district fikd a Form 470 rcqucsting every produd and ~crvicc cligible under thG

J:'ralc program. The di~lrjct in that case seleckd J[IM and then began nGgolialing J()I' thc eo~t or

the services. /d. In 1110 ,ase of SJATeeh and NEWCorp, the Applic,\I1ts' Form 470 was specific

to the aJlJlrov~d F-Ratc products and s~rvices. The vendor was sGkcted with the price

detennincd, llnlike in Yse!la when the Distfict negotiated the pricc nner the vendor was selectGd.

Applicant~' Forms 470 requested spe,ilk services (WAN) Ilnd Ilccepted the lowesl

bidder in selecting the service provider. As a result, the Applicants evaluated all responsive

bidders und u~l,d price as a primary LIdo!". (Declaration or IJalf~tl(l"'" p. 6, '125.) In addilion,

Applicants scleded the service provider that orrered the Inost "osl crredive means or m~et.ing

·9-
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cducntionnl nnd technology goals in compliance wilh program bid rules and regulations,

2 (Deelaration or Hall'aker, p, 6, '125,) This is entirely consistent with the I,\w established in the

:l Vslei1/ Order

4 All or the Forms 471 and related Applications have been subjected to Program Integrity

5 Assurance (PIA) revkw by USA(', M,my or the fbrnls have also been identilicd for and hnve

(, passed the more rigorous Selectivc Review perl(mrtcd on sorne application:; by USAC, Allor

'7 these reviews 1(J\.lIld tiM! the ni\ture (,I' the services: Wide Ar<;<1 Network (WAN) and Voiw ovcr

8 Internet Protocol (VolP) W("'e within the scope or E-Rate program support, wen: properly

<) contracted, and were provided at reasonable costs,

lOin addition, in 200<), under tbe direction or the liCC Ollice of the Inspector (Jeneral,

1I auditors I'rom KPMG conductcd an onsite independent audit or Funding Years 2006 and 200'7 1';-

12 Rate applications liJl' hillding and service provider selections. 'fhe andit was (o(.lIlducted to

l:l determine eomplinncc with FCC regulations and orders, Two auditors were ollsite at the

14 Applicants' achninistrativc ortices l'ulHirnc f(»' three wecb alld i.1 third individual supervised the

15 audit with multiple Oldie visits, Afkr their departure, the auditors eOlllillued the review at their

16 offices 1'01' an unknown period or time.

1'7

18

19

20

21

22

24

25

26

The fnml audit report dalcd I),,(;cmb('r 2, 20U<), statcd the KI'MU auditors c(llldu(;(ed a

full review or UK. entire E-R<tte service provider selections procedures used by SIATech in r"i'l'al

Years 2006 and 2007 fbI' I;;-Ri\I(: limd disbursemcnts made in the Fiscal \'\;'<11' ended June 3U,

2008, The r"port ,t<ttcd the j()llowing:

",in our opinion, exccpt for thc materinl n(lllcompJiance described in the third
pnragraph, SIAl'''ch complied in all material rcspects, with the i.d(,rementioned
requiremcnts relative to disb(lrsements or $785,493 made ii'om the Univcrsal
Servke Fund during the fiscal year ended June 30, 2008 and relative to its
application process j()r Funding Year 2006 and 2007 applications f()r I'unding and
scrvke provider selections related to the Funding Request Numbers fi:Jr which
such disburscments were rnadc.

(Attached hercto as "Exhibit 0" is a true lind correct copy or the 2009 KI'M(J Audit Rqx,rl.)

KI'MU recommended the !i)lIowing j(llir Jindings:

1::01.: "Finding fill' not separating the busk mainh:nance scrviccs and the internal
28 connections equipmGnl on 1"(:C Form 4'71 resulting in n nlondary errect or $48,006

pertaining 10 FRN 1480065, The nature or Ih(: material noncompliance (I.aek or Internal

SIAl'I,;CII, NEWCOlll'I~E()III,:s-rFOI. REVH-:W
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Controls) r~l<:r~n~~d by th~ auditor did not involv~ any asp~ct of thc scrvice provider
selcction proccss. On Mar~h 20, 20 10, lJSAC issucd a mlmag(:mcnt respons~ Icttcr to
SJAI\:ch ~oncllrring with thc Ilnding, dTcct and re~ornm~ndution that rccovcry is not
warranled, n

F02: "In considering bids rc~civcd illr inkrnal connections funded by USAC through
FRN 1480067, thc bcnellciury llsed incorrect data in its pri~c comparison matrix which
reSll1t~d in (1I1 incorrect score j\)I' thc bid received Ii'om one of the bidders. There is no
monetary cffect as a rcsult of this IInding as the errors did not change the outcome 01 th(:
selecti()l1 of the service provider."

.EQ}: "At the time the FCC Form 471 was subm.itkd to USAC, the beneliciary ocellpied
an additional elassroom providcd by thc Jobs ('orps I'rognun at Treasure Island and San
J)icgo campuses. However, these elasses were taken Ii'om the bendiciary by the .lob
Corps Program prior to the arrival 01 equipment. 'fl](: equipn](:nt was thcn put into the
warehouse as sparc parts. 'fhe m(mctary effect of this Iinding is that $1 1,225 disbursed
under FRN J4B0067 during the Ilscal year endcd June 30, 200B 1\)1' the two swikhcs is
subject to recov(:ry by USAC."

l':04: "SIAfech did not understand the rdmburscment anlOunt r,,'questcd 1\)1' the servi(;c
substitution should be based on the lower of either the pre..discount pricc of the service
F)r which support was originally requeskd or the prc"diseount priee or the new
substitl«(;,d service. Th~. rnonctary clTcet of this finding is that $1, I 16 disbursed under
FRN and 1480067 during thc fiscal year cnded June 30, 200B is subject to recovcry by
USAC'."

(Sec "Exhibit 0".)

Ultilnately, the auditors, selected by USAC and the FCC, concluded the AppJicunts

complied with the material requirements of FCC' regulations in sclc~ting Service Providers. (Sec

"Exhibit 0".) Moreovcr, USAC~ issued a Management Respo!lS(: L,e1ler dated March 10, 2010

that "c<.mcurs with th(, linding, clTect and n:commendation" of Kl'MG. (Attached hereto as

"L':xhibit P" is a true and correct copy or the March 10, 2010, lJSAC Management Response

tctler.) Notwithstanding this, seven months later, lJSAC denied the Applicunts lilnding requests

Lor the years audited by KPMG. This is a complete reversal or the KI'MCi audit Crndings and

USAC's acceptance of those lindings. Applicants vigorously ~ontcnd su~h action by USAC is

not supported by the !llcts or legal authority and must be reversed.

2. APPLICANTS COMPLIED WITH TIlE REQ1HREMENTS SET FORTH. IN 47
C.F.R *54.504(b)

Applicants were in full compliance during the I'unding years in question with FCC

regulation 47 C.F.R. § 54.504(b), though it was not eodilkd during this period of time. The

FCLlL stales US!\C denied the !\pplicunts Jilllding based on the violations of E.. Rate program

SIATEeH, NEWCOlll' REQlIES'" FOIllh:Vllm'



2

3

4

7

rules (I)!' conducting a Llir ilnd open bidding procc,ss. Spedlkally, in the USi\C H.'I)Ls it states,

in pertinent part:

Funding will be denied because you did not conduct a I;.lir and open competitive
bidding process, The doeumentlltion providcd by you ilnd or the service provider
indkates that the school i\pplicants engaged in m.J!m:rous meetings, e"nlail
discussions and or verbal discussions with Trillion employees prior to the posting
of' th,: Form 470 and throughout the competitive bidding process which tainted the
wmpetitive bidding process, Trillion Wits wnsulted and offercd detnil, 'Ibout
scrvkes and produets you were requesting on Form 470, The competitive bidding
process was inJlueneed by Trillion when they assisted you in ,lcvcloping new
servkes specifications {Ill' Form 470, You (ltil to conduct i.1 EliI' and opcn
competitive bidding process ilw Ihm] conJlicts of intcrest.

10 (See "Exhibits K, 1,".)

II On 01' ahout December 15, 2006, the i\pplkants filed their Forrns 470 advising venders

12 that they sought both increased Wi\N capacity and related equipment associated with the

13 additional services. (L)cclaration of lleillllhr, p, 7, '131.) The l"orm '170 was posted through

14 USi\C to all p,)(('ntial service providers as required by USi\C regulation. (Dec.laration of

15 Iiallhkcr, p. 7, '131,) i\1l potcntial biddcrs were treated the samc and fcceivcd the same

16 inll)l'lllation. (Declmation or llallllk~r, p.7, '131,) The i\pplieHnts waited th~ mandatory 28 day

17 period to ~ekcl the vendor, providing all vendors th~ opportunity to present n proposal.

18 (Declnration or J lalfaker, p,7, '131.)

I <) Th~ Commission previously has addr~ssed speeiJic situations in which nn "pplieant,

20 service provider, or both have compromised the I(lirness or a competitive bidding process

2 t bCe<HISC or improper conduct. i\lthough the Commission has held in nUmel\lllS orders that the

22 competitive bidding process must be 1(';1' and open, at th~ time of the funding requests by the

2:l applicant, there was not a codiJicd Commission rule dellning what constituted "I(lir and op('n

24 ('ompetitive bidding process."

25 In responsc to the applicable bid requircmcnts relating to a filir and open competitive

26 procurenlclll pro~css being vaguc and overbroad, the FCC in May 2010, submitted the Notiee of

27

28

Proposed Rulc Making, i\ccording to th~ FCC:

",although the Commission h"s held in nunwrous orders tlMt t!J(, competitive
bidding process must be hlir and opened, thefe is currently no codilled

"12"........ _ ".. , ,.".." .
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commission nile sp~cincally requiring that the compctitive bidding processed be
conducted by an L·Rate appli<:ution in uhlir und open manner.

School ami Uhraries Universal Service Supf!orl A:1echonism, CC' Docket No. 02·(" Order,
25 I'CC Red 6872, 6883 (20 I0).

The FCC stuted further that if compctitiw rules were to be codijkd, the I'CC would

provide illustrated guiduncc on conduct that would viol,lte the rules. In Scpt('mhcr 2010, the

I'CC issued guidance as to what constitutes a vio]ation of competitive bid practices. Prior to this

date, neither the FCC nor USAC had issued any definitive rules on what constituted un](lir

bidding practices. The Appli<:ants cannot be expected to adhere to a rule thai did not exist when

the alleged violation occun\,d. 'l'o enlliree slleh a rllie under the facts presented in this appe,i1

violutcs any reasonahle notion oftilir pluy and substantial justice.

TI1l' Applicants conducted a filiI' and open pn)eUrelnent process. All potential vendors

received the sarI'll' inl()ITnation and had the same opporlunity 10 respond. There was no violation

01' PrognllTl ruk's when the Applicants selected servin: provick'rs with a ranking systern that

l;onsick'red cost as the nlost important facio!'. (llallilkcr lkclaration, p. 7, '133.)

II' it is I(HlIld til'll Applicunts committed any violations 1()J' liling an I'C:C I'onn 470 or

1'('C l'orm 471, they represent such violations to be minor errors resulting I'rom historical rules

and instructions b~ing vague and ,melear prior to the FCC Order of September 28, 20 IO.

!leq1.lcsl for !levinl" ,!lthe Universal Serr'iee Adminis!ra!or hy IJishoj! Perry Middle School, CC

Doekct No. 02 ..(), Order, 21 FCC Red 5316, 5321, '110 (2006), .we also lils. 30"31. In ei\~h or

th~s~ ~ases it was l(llllld the Applicants did not violate the minimum proc~ssing standards at all.

LJSi\C's letter dated September 9,2010 (Sec "Exhibit G") relics on the FCC rulings in

('aldwell Parish Sehao!s and Uhraries Universal Service SUPPO!'l Meehanislll, CC Docket No.

02-6, Order, 23 FCC Red 2784 (2008) (Caldwell Order) and Mu.\lermind interne! Services, CC

Docket No. 96A5, Order, 16 FCC Red 4028, 4032,33 (2000) (Maslermind Order) In these cited

,ases, the service providers had lilled out the I'orms on behalf of the school dislricts, signcd the

l(llTns on beh,tll' or the school districts, and subrnitted RFI's to other potential bidders. All or

Ih~sc actions by i.l service provider on behall' an applicant arc in violation or thc compctitive

bidding pro,~ss. T'here is no cvitlencc to support such facts in the Applicunts' appeal hel()J'e the

SIA'l'EClI, NEWColU' lh:()IIEST FOlllh:vlEW
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Commission. Th~r~ wa~ no service provid~r involvement in Applicant's RFP or Form 470 Jiling

processes as indknted by the Applicants' d~cli.\nttion and supporting d()(;un",ntation. Any

application of the cas~s <;ited would be unhtir as th(, lit<;!~ supporting violations in tllCse <:asc~ iHC

not round in Applicants' <;ase.

3. TI·m APPLICANTS' AND SERVICE PROVIDER'S COMMUNICATIONS DID
NOT UNFAIRLY INFLIJENCI<: THE OUTCOME OF 'I'mi; BIDDING
COMPETITION OR PROVI,l,m Tim SERVICI': PI{()VlDER WITH INSllm
INFORMATION

A. ,Jalluary 19,2006 Email

lJSAC crred in linding communications with Trillion \.IIlI'lirly influenccd the outCOIllC or

tl", bidding <;ornpllition. The lil'st communication in qucstion took pla(iC on or nbout January 29,

200(,. The illkgedly irnpropcr conlillunication li'olll Trillion to Applinmts stiltcd, "I would Iii\(,

to respond to the Form 470-how<;ver I don't sec that WAN services arc listed on your 470. Will

you be rcquiring a quote j()r WAN ~ervicc~?lr so then pleasc Jik another 470 so wc may

rcspond to yOUl' request on your RFP." (Attached hcrcto ilS "Exhibit Q" is n true and corrCll

copy of January 19, 200(j, email hom 'T'rillion to SIATech.)

During the years or filing riOI'm 470, the Applicilnts have heen \msur~ wlwt category of

~ervice is eorre<;! tl)r their Priority 1 WAN serviecs as th(,se s~rvk"s cover both

Telceonununications Services and Internet Access (separate E··Rate JIling categories). The

rekrred e·,llail lncssagc statcs that the WAN services arc rnore appropriatcly eategorizcd in

"Tclecolllrnunications Services." Thus, the c"rnail Incssage by Trillion was intended Illl' the

AppliCilnt~ to under~tand the corrcet procedural steps in the FOrIn 470 liling process to avoid any

ruk viohttions. T'I-w "-mail correspondence did not in any way inllucnce the vendor ~clection

proces~.

'l'h(: above ('omnHmkation with th(: vGndor did nol unhJiriy inllucncc the outeome of the

bidding competition or liunish the service provider with inside inflmnation. The communication

was simply to clarify the service category Iln' th(, re\j\lested service. (Declaration of IJaltllker, p.

27 7, '135.)

2~ III
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proccss.

I SC~ http://www.uS.:lc.org/slll\ppllcant!l.slstepOJ/l.lIn..op~.Il-nl il'-compcti\ ion.aspx.

Trillion and SIAfech.)

nile violations. The c,""mlil correspondcnce did not in any way inlhlen,~ thc vcndor selection

Include INet Bandwidth nccds in RFP aekkndunl!amcndmcnts if
you want bids On Internet <I,cess <IS part of this year's E-RiltG
needs.

Issuc ncw 470's j\)r NEWCorp and SIATech with Tcko Scrviecs
(WAN) checked, as per your existing 470s. Rcfcrcncc the existing
Rl"P.

Issuc a WAN addcndurn!,unendrnents to rdi:rcncc thc ncw 470's in
addition to existing 470's.

4.

2.

3.

1.

Applic'lI1ts to undcrstHnd thc eom,ct procedural steps in the Form 470 filing process to avoid ,Iny

- ,-

B. JlIlllllll'Y 8, Z008 EllIlIils

USAC takcs issuc with an cmail datcd January 8, 2008. In that enlail Trillion states, "In

Do not cancel any existing 470··kccp thcnl uliw. "Th<ll way any
vcndors responding will be abk to address WAN <lnd INET and
rclercllcc!conm'd to an applicablc 470. All of you bascs will be'
cowred. 'rhen all you havc to do is sekd, (,onl1rm contract 'Ind Ilk
the Form 471 and you will bc sent."

(Attached herdo as "Exhibit R" is a truc and corred copy ofthc January 8, 2008, cillaiis bctwcen

scrvic(, provider with insid~ inf(JI'Ination. Thc c-IllHil mcssagc by Trillion was intendcd I()r tlte

The Applic,lIlts contend that the abovc communications, if deemcd improper, would

warrant thc eomplet~ rej(,ction of all or the Applicants' ["rale applications for J\lIlding ycars

2006 through 2010, 'fhc communications did not provide insidc inJiJl'll1ation or any bidding

Cornmunications arc allowabk by an incumbent wndor with its custorncr a,s long as the

casc wc don't conncct today··,1 suggest you consider the 1\)lIowing small changcs to cnsurc that

nothing slips through the cracks rcgarding the F-Rnte proccss to guarantcc funding."

The Applicants' and Servke Provider's communkations did not unLlirly inl1ucnce the

outconw of the bidding conlpctitioll or providc the scrvkc provider with inside inlimnution.'

eommunkations would not unl'.lirly inl1ucnce the outeomc of a competition or would furnish the
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advuntage to the service provider. There is no cvidcnce the Appli<.:ant~ received l110rc funding

than wus appropriate j{Jr the requested servi<.:e and there is no evidence of waste, 1i'i.lUd or abuse,

rnisusc uf funds, or a Llilure to adbere 10 cure prugram requirements. The Commission has

previously been petitioned on the issuc th,l( "rigid cmnpliancc with the application procedures

docs not further the purposes of seetion 254(h) or serve the public interest." Request/iiI' Review

(!!Ihe Universal Service Adminis/rillor by Dishof' Ferry Middle School. CC Docket No. 02"6,

Order, 21 FCC Red 5316, 5321, '111 (2006).

4, APPLICANTS HAVE A REASONABLE JUSTIFICATION FOR IDENTIFYING
"NC YR 10 TRILL" ON FORM 470

In I'V 2006, NEW('orp signed '{)ur contn\cts with and inlpkrnented a Wide Area

Network (WAN) with Trillion being th\: service provider. 1"rom that point in Ii1]](:, SIA'fedl

inlernally referred to the WAN as the "Trillion WAN", in an d1{)rt to distinguish it li'(JIl] the

WAN provided by the Applicants' J{mller service provider. (Declaration of Iialfaker, p g, '13g.)

Tbe Form 470 applications allow J{)I' an "internal identiJler" to be created by the applicant 1')1'

internal reference. (DcclurHtion of Iialfukcr, p. g, 'i3 g.) "Trill" w,\~ incllldcd in Ibis identiliel' to

allow the applicant internally (0 easily identify the application a~ being WAN relat,:d.

(Declaration of' Halfaker, p. g, ,r3H.) The identifier was not u~ed 10 identil'y thai 'fl'illion was to

he awarded the contract, did not cornprolTlisc the bidding pnKess and did not llJ1filirly influence

the outcome or the <;()l]1p~tilion or provide i.1 service provider with inside inJ{JI'lnation.

(Declaration orIlalli.lkcr, p. g, '138.)

:;, THE INEXPENSIVE MEALS SHARED WITH TRILLION DID NOT
CONSTITUTE GIFTS OR VIOLATE ANY FCC, STATE, OH LOCAL
PIWCUREMENT LAW, AND DID NOT COMPROMISli; 'fIlE FAIR AND
OPI'N BIDDING PROCESS

l.ISAC's Septcrnber 15, 20 I0 Proposed Denial of' the F';-Rate Funding is based on an

Applicants' clnploycc reeciving "viduable I1wah" Ihllll 'frillion. 'fhe j{)lIowing is a list of the

"valuabk lllC(t1~" the Applicants' employee~ recdved li'ol]1 Trillion:

I. 2/12/2006 - Dinner - $22.67 cilch, 2 attcn\kcs.
2. 2/13/2006 - Lunch - $17.07 each, 4 attendcGs.
3. 4/15/2006···· Dinner - $22.75, I illiendee.

-I ()-
••••••••••••••••••••••••••••••••••• 0••••
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4. 519/2006 Lunch ,. $17.46, I attende".
S. 12/5/2007 Lunch· $8.03 each, 2 attendees,
6. 1114/2008 Lunch· $18,81, I attendec.
7. 1/31/2008 Lunch· $8.57, I (ltkndee.
8. 5/01/2008 Lunch, $8.20, 2 attendees.
9. 7117/2008··· Lunch - $8,57 each, 3 atkndws.
10, 9125/2008 Lunch - $16.45, I attendee.
1J, 9125/2008···· Snack ·$3,54, I attendee,

The cost of the Applicants' average meal per person was roughly $14,00. Each mcal

typically kId onc to two attcndees.

Neither the Applicants nor Trillion received any improper beneJ1t fi'om these very modest

nlCiils. There is ilbsoluteJy nO evidence tho mcals resulted in the detrirnent or any other service

provider and nor that the Applicants cornrnitted any rraud, waste, abuse or participated in any

11l1lilir bid pnKess as (l result or the nW~IIs. The rneals were extensions or regular rneetings

bdw""n the Appliurnls imd Trillion to di~<;us~ ongoing technical and business issues related 10

the major ndwork ~ervices being provided to Appli<;anls by Trillion, Allowing a wndor to pay

I,ll' r"a,onable Im'al, during business medings WilS allowable within Applicants' governing,

purchasing, and conflict of interest policies and is not a violation of the then published E-Ratc

program rules, (Declaration of IJallilker, p, 8, ~140,)

The Applicants arc unclear how these meals violated FCC procurement rules, 'l'he meals

took place in calendar years 2006, 2007 and 2008 and thc Applicants Were not notilkd until June

3, 20 I0 by lISAC or any potential violntion 01' any Program bid rule, 'I'he meals did not rcpresent

20 a "gilt" as they were part or normal business m~dings and Appli~ants arc willing to rully

21 rcirnbursc 'l'rillion I,n' the value or the meals, No connict of interest arose between the

22 Applicants' cmployecs attcnding meals with Trillion as the meals had no influence over thc

21 Applicants dccision to seiGet 'I'rillion as its Servic(, Provider, (Declaration of Ilalhlkcr, p, 9, ~141 ,)

24 Moreover, the. meals in question would be in compliance with 1'>Ratc program ruiGs even ir they

25 were eViiluakd by the guidelines published by the Commission in the Sixth Report and Order

26 issued on September 28, 2010,

n The Appliwnts had ongoing technical discussions with Trillion concerning WAN

28 perf(mmmee issues as they were (and arc) their WAN service provider, (Declaration onlalli.lker,

-17-
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p. g, 1142.) 'l'hese discussions covered a large range of topics oriented to making sllre the WAN

Applicants arc ready, willing and able to reimburse Trillion !()r the total amount of what lJSAC'

provided any typc oj' inccntive, financial or otherwise, to either organi/.lliional \,ntity as an

!n!i)I'Jll[,tion provided (0 lJSAC and the attached declaration of Ilaln.lker provi(J(, support

Applicants having aCcepkd in<lppropriate travel cxpcnscs, mcals, or gins J'rom Trillion or any

Custorncr Council. An inkrnal illVestigation lil\.Ill(! no evidence of any ('mployce of the

that Applicants did not accept the invitations 1\'(1Il1 'l'rillion to attend the National Conference or

vendors under E-gate, (Del,bration onlall[,ker, p. 0,1142,)

says the meah cost.

Applkants contend the ali)remen(iom,d meah do not violate FC'C' regulation in el'lh,t

were not hcld in any way to plan or inllucncc thc issuancc of pcnding or future sdcetion of

(lkdaration of Hall;.rker, p.0, 1142,) These discussions whether in business mectings or meals

other vendor associated with thc I';-Rate program, Nor did the Appliellnts lind that Trillion

during the pl"'iod of time thl' lunches took place, nor did thl'y violak tlw rc\,ently \,nackd

amended regulation relating to gil'l restrictions':! Furthcrnlore, th\, Appliulilts were not provided

an opportunity to rclmhmse 'I'rillion as allowed under 5 C.F,R., §§ 2635,205(a)( I), (3), The

archikcture and implerneutation (including WAN design) were working as antkipated,

inducemcnt to givc thcm preferential treatment. (Declllrntion oflblJ(\ker, pp.9, 1144.)

During all oj' the years oj' E·,Rate program participation, Applkants maintained a !lotiI'd

20 or Directors approved conflict-of-interest policy, In llddition, all administrators arc rcquired
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21 annually to complete and submit a Slate oj' Calilill'llia Form 700 which details any relationships

25

26

27

) Amend *5/1.503 lo l'l.:ad a~ 1()lI()w~: (d) Gin RGS1ri(~tions,

(I,) S\lb.i()~:\ (0 subparagraphs (3) and (1.1) or this pal'llgnJph, an (,.~ligibk school, library, or cOI):-;ortium that includes an
eligible SI.:]wol Of libn.lry lllUy not din,?clly or indil'(~ctly solicit Ot' accept any girt, gratuity, Ewor, ()Ilkl'laillment~ loan,
or allY othcl' thing or value ('mill n service pl'ovidcr purlicip;l.(ing in or se(~king to pal'tlCipak ill the schools and
libraries uiliversal s(~rvii,:~~ program, No such sel'vice proYidel' shall Onel' or provi(k nny Sudl gin. gratuity, (avo!',
(~nH:~t'Iajnmcnt. I()an~ 01' othCl' thing or value cx<..,,~pt a~ oihl:rwisc providi,;'d hCI'i,;'in, Modesl l'di'cshl'1'lt:I1(s no! ol"knld as

pari or \'1 111L'lll, ill:ll'lS with !illk~ intrinsic valuc intended solely for prest:ll1.alion, and jt(~I11S worth $20 01' less,
including mcals, IllHy be offered or provided, and a~:~:~~pIQd by allY individuals OJ' cntities subject [0 this rul~\ if thc
valul' 0[" (hL's~~ i\~)1l1S l'~~~:(~i\'(~d by allY indIvidual does not c,\:ceed $50 [I'om \'Iny Olli,;' service providcl' pCI' funding year.
['hl~ $50 amoullt !'t)l' allY s\,.~l'vic,L' pl'Ovid<:r shall b~ (.:alculalcd as tllC aggt'cgate value or all gins provided during 11
funding Y~W· by tl1<: individuals specified in subpnl'ngraph (2)(ii).

-I ~-
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which Inight indicatc thc existence of a \O<m 11 iGt of intercst. Applicants' employees or board

Illelnbcrs rnal' not serve on any board of any type of kkconnnunications, Internct access, or

inkrnal connections scrvicc provider tbat participates in the E-Rntc prognun in the snme Stak.

Calilbrnia Law rcquires that n disclosure statcmcnt is to be tikd if a vendor or pOkntial vendor

has provided n loenl govellnncm ol'flce with one or morc gins that have an aggravatl' valuc of

more than $190 within onc enlcndnr year:'

Appliec\IIts d~lring the funding period tiled the required State of Cnlil(>J'Ilin Form 700.

(Attached hereto us "Exhibit S" is l\ truc and correct copy of the ('ulill,rnia Form 700.) A n;vicw

of th(, Forms indicates Applic<tnts did not report receiving gins and w('re in liillwmplii.\lll,e with

6, USAC IMI'ROl'II:RLY AI'I'LlEO A "1'Al'TERN ANALYSIS" TO THE
DETRIMENT OF 'I'll.E APPLICANTS

]u June 2009 USAC senl detuikd requests j()r in!()rlllation to Applicants and an cstilnntcd

190 I':-Rak upplicunts in at kast 27 staks who applied j()!. hmding of scrviccs provided by eith(,,-

Trilliou PUllners or Trillion Digital Communications in FY 200') or earlier year~. This large-scak

~J'I()rt has its roots in a procurement invcstigation or the Tucson Unilicd School District

("TUSD") thai began in 2005 by the Ariz.ona Allorncy Uc,ncral. Cornplaint or Petitioner Arizona

\'. 'l'ucson Unified Schoo! Dis/riel, No. CV2009-0m015 (Ari",- January 2(), 20(9). The

investigation was expanded in 2006 to include the, District's E-rate rdated procurement activitics,

1<1.

As explained in USAC's letters 10 th~ Applicants of June 2009, the Ari".onaF,-rate

investigation led to a complaint "alkging antitrust, bid rigging, procurc,nent Ih\\.ld, and lonniet

of interest violations" involving 'rUSD, Trillion, and TUSD's consultanl r::-Ralc Consulting

Services ("ERe"'). Cmnplilint of l'ditioncr Arizona v. 'l'ucson Unified Schao! f)i.l'lric!, No.

CV2009"om015 (Ari".. January 29, :2(09). Both TUSD and 'rrillion settled the Arizona

, 1.'.111,.://11')\ '"., Il'I"·C:1 ,gpy!I;'r1.)1 ,IT(I(I,Qli.:D?!J.:·w:m7QQ:t)(;:(lIJ,(IC
Gins received by most state and local officials, employees, and (:nndidnIQS :ll'C subject to n limit. For 200(l,,2.007, the
girt limit is $190 li·om a single source during a calendat' yeal'.

,19...... _.."'..
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complaint by entcring into COnS\:nt judgments. Conscnt Judgment of Arizol1a v. tucson Unified

School Dis/riel, No. CV2009·003035 (Ari". Mureh II, 2(09). Although Ariwnn settled the

complaint, USAC's 2009 Icttcrs exprcss concern Ihnt E-rak rulcs may havc bccn violatcd, not

only with n,slw<;t 10 TUSD, but to othcr Trillion clicnts. (Sec "Exhihit B".) To this end, thc

lettcrs stated, "USAC is holding funding rcqucsts and invoices associated with T'rillion pcnding

USAC's investigation of these issucs." Jd.

USAC's Trillion client lettcr of Junc 2009 rcqucstcd spceinc in!(Jrlnation Ii'om Trillion's

past and prcscnt E-rate clients - cven those who had becn previously subjected to Selectcd

Rcvicws and audits. (Scc "l':xhibit B".) For cucll clicnt Funding Requcst associated with

Trillion, USAC rcqucstcd thc !()llowing:

I. Copics of any writtcn agrc(,mcnt with an E-rate program <;ollSultant. together with

a description of the assistance providcd.

2. Copies of all corrcspondencc bctwecn applicant staff membcrs, Trillion

employees, and/or consultant "starting prior to the posting of the relevant Form 470 through the

signing of the agreemcnt with Trillion."

3, List 01',\11 gins ofkred or provided hy Trillion 10 appli<;'lIlt stalTmembcrs.

4. List of ull meals, entertainment and/or trips of'l",rcd or provi(lcd by Trillion to

applicant st,dT members,

5, List of nil Trillion-sponsored l':-nlte program scminars or workshops attended by

appl ieant stalT mcmbel'S, togel her wi th copies 0 f agend as and all othcr malcrial.

(Sec "Exhibit FI",)

Among othcr things, USAC is responsible I,ll' administering the application process li)r

the I.>rate program. Pursuant to this authority, USAC developed a procedure to detect

applications that may be in violation of the Commission's competitive bidding rules by searching

!"n' similar language used in FCC Forms 470 tiled by other schools, libraries, <lnd consortia that

sclected the same service providcr through thelr competitive bidding processes, T'his pnJC\:dure,

descrilx,d by USAC as "pattcl'll analysis," contemplalcs the possibility that 'I group of applicants,

all with the samc service providcr, violatcd the competitive bidding rules,

SIATECIl, NEWCORI' R'':()'!V.q FORlh:"IEW
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In the Academv of Carcers and 'l'l!dmologil!s ,\'an Anronio, lX, CC Docket No, 0;>6,

Order, 21 FCC Red 534~ (2006), thc C<Hnlllission dctcnnincd that l.ISAC improperly denied

requests for hmding based on its "panern an,llysis" procedure. The C<Hnrnission !llLmd that

l.ISAC should not stop its review if t\mding request <Ipplications nller identifying ,I panern in

cenain applications without suflkicntly examining whether the Commission's ruks were

actually violatcd due to improper third-party participation in the competitivc bidding process. Id.

Additionally, the Commission required lJSAC to conduet further investigation and analysis prior

to denying hlllding where USAC suspeets that a service provider h,IS imlJl"Opcrly participated in

an applicant's bidding proeess due to the results or its pattern anulysis pro(;edure. Id. Applicants

believe that in the deniah associ"ted with this appeal tbat USAC did not j\Jllow the Commission

instructions on tbe use of' "pallern <Illalysis" and thus deprived Applicants of due proeess in the

nnalysis of its applications,

USAC\ ,Iuthorily in perJ(mning audits is limircd to cOlllpliancc with the Sliltulory ilild

regulatory rcquircmcnts, but docs not extend to the application or I1nding in I'CC rulings, (47

(',F.\{, ~ 54,5 16(c)) USAC's !etters to the Applicants dnted June 12, 2010 tlnd September 9, 2010

lists n\lInCrous FCC rulings thc Applictlnts alkgcdly violated, For USAC to requcst inl\)l'JlIation

and determine denial of funding based on FCC rulings exceeds their authority provided in Ow

rcgulations. Applicants contend USAC has Ibund thcm "guilty by association" due to sdc<:tion

ofl'rillion Partners tiS thcir service provider. Applicants contend thaI USAC\ findings were not

bascd on an objective review of the filets and that the lindings do not indudc any evidcnee of

waste, fraud or tnisusc or Ihkral f'unds, or violation of published program rules, To the contntry,

Applicants would subrnit 10 the Commission that they h,tw adhcred to all applicable laws and

published prograrn nilcs !i'\Jm the outset and are secking 1\.Jl1ding prccisdy fllr' thc purposes

contemplated in the creation of the F-Rme prograrn,

III

III

III
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7. APPLICANTS' FUNDING REQUEST SIIOULD 1m PlmMITTED lINDER THE
EQUITABLE DOCTRINI, OF LATCllJi;S, ES1'OI'PEL AND WAIVER. TllleRl,
ARE SPI';CIAL CIRCUMSTANCES TIIA'r WARRANT WAIVER BY TI-m FCC
OF USAC'S COMPETITIVE BID RULES

USAC authorized the OIG audit in 2009, received the 11nal report on December 2, 2009,

and issued their Managcmcnt Lcttcr Rcsponsc on March 10, 20 I0, (Sec "Ex,hibits 0 and P",)

USAC rcquested inf(JI'Il1ation from the Applicnnts on or about Junc J2, 2009 when they began

thcir pattern analysis of applicants contnleting with Trillion, On or about October 12-25, 2010,

USAC in]()rmcd Applicants that their funding requcsts prcviously npproved years ago arc now

denied. (Scc "F,:xhibits J, K, L, M, N",) USAC's decision has placcd thc Applicants in a pcrilous

finWldal situation and without a revcrsal of USAC's judgmcnt thc Applicants will he I()rced to

incur expcnscs that have not been budgetcd. The lIIwnticipnlCd expenses will jeopardizc the

continuing operation of thc Applicants' schools which provide education to a population of

studcnts that all qualify I()I' t1w Fedend Fre~ and Reduced Lunch Program, As such, USAC's

(kdsion in this casc is contrary to the primary pUl'pOSC in cstablishing thc schools componcnt of

thc E-Ratc program in cnsUI'ing that cducators, studcnts, and school p~rsonnel have necess to

advanccd teleconllnunications and inJ<)nnation servic~s I(lr educational purposes, (47 U,S,c. §

254(h)(2))

USAC's FCDL sent in Octobcr 2010 denying Applicants' Jlmding that was approved in

yew-s prior without regard of the previous approvals of this funding under USAC's Program

Integrity Assunmcc (PIR) reviews, Selective Reviews, and thc KPMG Audit (with ,lssociatd

USAC Managcment lettcr). All of the forgoing conllnncd the compliane~ of Applicants'

processes and f(JlllJd no evidence of wastc, Ihllld or <lbus~, misus~ of funds or f~lill-lre to adherc to

core program requircmcnts. Applic(ll1ts submit th"t tlwre wa~ neithcr a basis in J.~lCt nor in law or

cquity f(lr thc deni<ll or its I>R,lk funding r~que~ls by USAC,

Notwithstanding the abov\" should thc Commission hold that USAC made a propcr

inkrpretation of program rules, the Commission may waivc any provision of its rulcs on its own

motion and f(l)' good cause shown, (47 C,F,R, § 1,3.) A rulc may bc waivcd whcre th~ p,u'ticular

f~lclS make striet compliance inconsistent with the public interest. Nonheil.l'{ C.'ellu/1/I' Telephone

-22-
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Co. v. FC.'C', H97 F.2d 1164, 1166 (l),C'. Cir. 1(90) In addition, the Commission may take into

RELIEF Sot.J(;HT BY APPLICANTS

Appli<:ants respeclf'ully request a finding that:

I. At all times relevant hercto, SIATeeh and NI'WCorp prOI)(,rly ('v,lIuatcd the

Appli~<Ints <lssodakd with the applk,ltions rcli:rcn~~d within this appeal.

... '~,,~~ .., /: ~:, ~,:o·:Q)
Llilllie1 . Shinoff ".
Artl)t I' M. Palkowitz
l'<Itj-ice M. Coudy
Ryan L. Church
Attorneys I{)r SIATcch and Nl,:WCorp

By:

STurz ARTJANO SlllNOFF & nOLTZ
II /'r(!fi'ssional (:o/poration

Datl'd: Decernber 9, 2010

funding years, reinstak all denied funding, and direct lJSAC to release all pilymenls due to

responsive bidders, used price as a primary consideration, selected the vendor that of'kred the

v.

warrant a deviation Ii'om the general rule, and such deviation would beller serve the public

interest than strict adhen'nce to the general rule. Northeast ('el/ular, suwa, 897 F.2d at 1166.

rnost cost of rncans nr meeting educational and technology [2,oals, and such process was in

cOlnpliancc with all applicable FCC rules and regulations; and

2. The FCC overturn l.ISAC's FCDL denials regarding Applicants' 2006·2010

sum, the Commission has !(lllnd historically that waiver is appropriak if' spcd,ti eireurnstances

an individual basis. IVAn'Radio v. FC'C, 'lIB F.2d 1153, 1157 (D.C. Cir. 19(9), affirmed by

IFAJ't Radio v. FCC, 459 F.2d 1203 (D.C'. Cir. 1(72), n,rt. denied, 409 l.I.S. 1027 (1972). In

account <:onsid~n\lions or hardship, equity, or mor~ ~ITeclive inlplementation of overall poli<:y on'\,.
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