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dialing systems and artificial or prerecorded voice messages. See 47 U.S.C.
§ 227(b)(1), (d)(1). It grants enforcement authority to the Federal Communications
Commission (“FCC”), state attorneys general, and private parties. 47 U.S.C.
§ 227(b)(3), (c)(5), (H)(1), (3).

The TCPA directed the FCC to promulgate regulations to carry out these
provisions, and the ensuing rules are codified at 47 C.F.R. § 64.1200. Those
regulations proscribe, in addition to numerous other telemarketing abuses, calls to
numbers on the National Do Not Call Registry, which has been “tremendously
successful in protecting consumers from unwanted telemarketing calls” and has
been called “one of the most popular Federal programs in history.” H.R. Rep. No.
110-485, at 2, 4 (2007)."

The TCPA creates a private right of action for individuals to sue both
persons making improper telemarketing calls and entities “on behalf of” which
such calls are made. 47 U.S.C. § 227(c)(5) (“A person who has received more than
one telephone call within any 12-month period by or on behalf of the same entity
in violation of the regulations prescribed under this subsection may” bring an

appropriate action to enjoin the action, recover damages for it, or both.). The

' More than 190 million consumers had signed up for the Registry as of 2009. See
FTC, Biennial Report to Congress Pursuant to the Do Not Call Registry Fee
Extension Act of 2007, at 3 (Dec. 2009), available at
http:// www.ftc.gov/0s/2010/01/100104dncbiennialreport.pdf (last visited July 26,
2010).
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violation of the regulations prescribed under this subsection may” bring an action
against that larger entity for an injunction, damages, or both. (Emphasis added).
The related regulation alternately uses the phrase “on behalf of”’ and the
functionally equivalent “on whose behalf” in proscribing specific acts. 47 C.F.R.
§ 64.1200(a)(3)(vi), (a)(6), (c)(2), (d)(3)—(5), (£)(6)—(8). Neither the statute nor the
regulation defines these phrases, and when words are not defined, courts must
“give those terms their ordinary meanings.” Mac’s Shell Serv. v. Shell Oil Prods.
Co. LLC, 130'S. Ct. 1251, 1257 (2010).

The ordinary meaning of “on behalf of” is “in the interest of,” “as a
representative of,” or “for the benefit of.” Webster’s Third New International
Dictionary 198 (2002). A telephone solicitation is therefore “on behalf of” an
entity if the call is made in the entity’s interest, by an individual that represents the
entity’s interests, or for the company’s benefit.

There is no requirement that the entity must be able to control the individual
making the call, much less that the caller be the entity’s “agent” under state agency
law. See United States v. Dish Network, LLC, 667 F. Supp. 2d 952, 963 (C.D. Ill.
2009) (“[T]he FCC Rule does not say, ‘agent’ or ‘at the direction of.” The FCC
Rule says, ‘on behalf of.””).? Indeed, acting “on behalf of” a principal is only one

of three elements generally required for an agency relationship (the others being

% As noted above, amici States of Ohio and Illinois are plaintiffs in this case.
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