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OPPOSITION OF PROGENY LMS, LLC

Progeny LMS, LLC ("Progeny"), by its attorneys, hereby opposes the requests of

Skybridge Spectrum Foundation and Telesaurus Holdings GB LLC (hereinafter "Havens") for

the Commission to issue a new public notice and restart the comment cycle for Progeny's above-

captioned Petition for Waiver, I or for an extension of the deadline for comments and reply

comments in this proceeding. 2

Havens pleadings requests two potential forms of remedy. First, he requests that the

Commission issue a second public notice establishing a new and lengthier comment cycle for

Petition for Wavier and coupling Progeny's waiver request with an ongomg

rulemakmg proceeding.
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Wavier be doubled in length. explained herein, neither of these requests is justified or

appropriate, and both would ill-serve the public interest.

Havens to acknowledge in pleading that has known about

Petition for Waiver and the Commission's public notice some time, stating that he

has "spent substantial time" preparing comments on the matter, including consulting (or trying to

consult) with old and new technical experts.3 Despite these facts, Havens waited until the day of

the comment deadline to seek changes or an extension of the public notice period. Havens'

actions in this regard provide yet another example of what the Commission has described as

Havens' "abusive and harassing pleadings.,,4 The Commission should not condone the use of its

public notice process as a weapon to deter competition and the introduction of new wireless

services. Instead, the Commission should admonish Havens for intentionally waiting until the

eleventh hour to file a request for extension of this proceeding.

I. HAVENS PROVIDES NO BASIS FOR HIS CLAIM THAT THE COMMISSION'S
PUBLIC NOTICE SHOULD BE REISSUED IN RULEMAKING DOCKET 06-46

The Commission's March 10,2011 public notice seeking comment on Progeny's Petition

for Waiver was issued in full compliance with the Commission's rules and the Communications

Act, and Havens makes no claim to the contrary. Further, Havens saw the public notice and has

substantial time" rW?·,.,Clr,Ylcr comments on Progeny's waiver request. s
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Despite facts, Havens now claims that the Commission somehow m a

public notice and

to cite any ruleofaby not
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In a request for waiver of the Commission's rules is inherently different than a

"questionable" manner by HUlU1"; to refen~n(:e rulemaking docket 06-46

in the rulemlaking C1oc:Ke:t.

rulemaking proceeding and must be treated in a different manner pursuant to the Administrative

Procedure Act ("APA"). The requirements for notice and comment rulemaking are addressed

under 5 .S.C. Section and are reflected in Part 1, Subpart C of the Commission's rules. In

contrast, applications for waiver of the Commission's rules are adjudications of individual rights

and are governed by entirely different procedures. Attempting to combine the two processes

would by inconsistent with APA requirements,

Havens claims that there are novel or unusual legal issues related to Progeny's Petition

for Waiver that are similar to those addressed in the pending rulemaking. The Commission and

its Bureaus, however, routinely act on requests for waivers of rules that are concurrently related

to the subject of pending rulemaking proceedings. As an example, eight requests for temporary

waiver of the power limits applicable to telemetry operations in the 450-470 MHz band were

grante:d last pending the outcome of a rulemaking proceeding. In another case, the Town

ermlont sought to to narrowband
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which rprl1l1'rprl a frequency coordination under the applicable rules. 8 New Haven
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the frequency coordination requirement even though there was an open
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Given these and many other available examples, no basis exists for Havens' claim that

the Commission should attempt to combine Progeny's waiver request with the ongoing

rulemaking proceeding by submitting a copy of Progeny's public notice in the rulemaking

docket. Havens is simply trying to create delay in order to deter the construction and public

availability of Progeny's proposed position location services, a service that Havens

acknowledges is needed for public safety. 10

II. HAVENS ALSO PROVIDES NO JUSTIFICATION FOR DOUBLING THE
LENGTH OF THE PUBLIC COMMENT PERIOD

Apparently recognizing that no justification exists for issuing a second public notice,

Havens alternatively requests that the comment period be doubled from 15 days to 30 days. It is

a well-established policy of the Commission that extensions of time shall not be routinely

granted. 11 As an example, the Commission's General Counsel dismissed a motion for extension

of pursuant to the Commission's policy when a party asserted that an extension was

'till.
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to "collect a complete record on the issues set forth m !'\IOT1CIE" 12 The

General Counsel determined reason to not an eXltenSICin

of time under the Comrnission policy. 13 SmlIlatrly, it has determined that failure to learn

a prClposed ass,lgrlmcent until two publie notice was not eause to an

exte:nsi()l1 of 14

For the reasons set forth herein, Havens has not set forth good cause to extend the

for filing comments in this proceeding. Although Havens makes several arguments in an effort

to justify this request, none of them are persuasive.

A. Havens is Incorrect in Claiming that Progeny's \Vavier Request is an
Impermissible Ex Parte Presentation

There is no merit to Havens' argument that Progeny's Petition was an impermissible ex

parte presentation. First, the proceedings that Havens cites to are separate and independent from

the instant proceeding to consider Progeny's Petition for Waiver of Sections 90.155(e) and

90.353(g) of the Commission's rules. The 2006 M-LMS rulemaking proceeding is separate from

Progeny's granted request for extension of the construction deadlines, and both are separate from

the instant proceeding. Havens' status as a party to the other proceedings does not make him a

party to the ms1:ant proceeding until he has filed a pleading in this proceeding. 15 Progeny had no
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obligation to serve a of Petition Waiver on anvolne. Parties, including Havens, were

notified Petition by the Burealu' Public Nol'lCf' an opportunity to comment.

Second, J..'rr,CfPt1V' Petition was not an ex pn~sent<lttloln because it did not advocate

m the Havens. ex presentation by

definition must be directed to merits or outcome of a proceeding. 16 Progeny's Petition was

not directed to the merits of the 2006 M-LMS rulemaking or Progeny's request for extension and

therefore was not an ex parte presentation with respect to those proceedings. Progeny therefore

had no obligation under the Commission's ex parte rules to serve its Petition on Havens.

B. Havens is Also Incorrect in Claiming that the Comment Period is Especially
Short Given the Subject Manner

Progeny requested expedited processing for its Petition for Waiver of the Commission's

rules. In making this request, Progeny highlighted the growing and critical need that exists for

more accurate position location services to support E911 emergency response to uses of wireless

devices.

Havens openly acknowledges that there "is such a need," but then tries to claim that

Progeny "cannot credibly argue" that this need should be addressed on an expedited basis. 17 In

fact, the Commission frequently uses comments cycles that are shorter than 30 days to address

are time Cpy,c,t,uP or "in1nlv do not '''0,t,t·U a 30-day pleading
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trp,rllH'rltliu placed pel:Iti<ms for waiver of Commission rules on sh<)rt<~r pleading cycles,I9 In this

case, a was ('Ip',:jrlvjustified by the critical need for more accurate position

the deadlines Progeny corlstructmg its M-LMS

19

C. Havens is Further Incorrect in Claiming that Serious Technical Issues are
Raised by Progeny's Wavier Request

Finally, Havens attempts to justify his extension request by claiming that "[s]erious

technical issues" are raised by Progeny's waiver request that "will take the requested time above

to properly address,,,2o Specifically, Havens tries to identify several potential technical issues,

including (l) adjacent channel issues, (2) whether a full duty cycle would be used, (3) and

I, 'h' , I I 21comp lance WIt eXlstmg power eve s.

In each case, Havens is attempting to obfuscate Progeny's clear and unequivocal request

for relief. Progeny expressly stated in its waiver petition that it "is requesting at this time a

waiver of only Sections 90. I55(e) and 90.353(g) of the Commission's rules and not any other

Expedited Comment Dates Established for Requests for Waiver of Certain Tuner
Requirements in Order to Import and Distribute ivlobile DTV Receivers without Analog Tuners,
Public DA 10-873 (reI. May 20, 2010) (establishing a I period for comments and a

rprllipc to the inherent in electronics manufacturing and distribution, and
ele,ctnmH:S rrlanufactureriS" and for lead time' to develop products

LOmlrlents on
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rule applicable to M-LMS licensees.,,22 Progeny is not seeking to exceed the out of band

emissions limits that for M-LMS licensees. Progeny is also not waivers

Commission's rules M-LMS duty cycles and power limits.

each of the technical that identifies does not exist and Havens

no basis for claiming that additional time is warranted to prepare his comments. His request

for an extension of the comment period should therefore be promptly denied.

III. CONCLUSION

The Commission should deny Havens' request for extension of time because the Progeny

Petition for Waiver because Havens has provided no valid justification for such an extension.

Further, the Commission should deny Havens' request for the release of a second public notice

seeking comment on Progeny's waiver request. Finally, the Commission should admonish

Havens for attempting to misuse the Commission's public notice process by intentionally filing

his extension request on the final day of the public notice comment period.

Respectfully submitted,

Bruce A. Olcott
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