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INTRODUCTION AND SUMMARY

CenturyLink appreciates the opportunity to offer its views in response to the
Commission’s recent Notice of Proposed Rulemaking and Further Notice of Proposed
Rulemaking, which invite comments on proposals for comprehensive reform of the
universal service and intercarrier carrier compensation system.' CenturyLink” supports

the Commission’s effort to develop and transition to sensible, comprehensive reform.

Connect America Fund, WC Docket No. 10-90, A National Broadband Plan for Our
Future, GN Docket No. 09-51, Establishing Just and Reasonable Rates for Local
Exchange Carriers, WC Docket No. 07-135, High-Cost Universal Service Support, WC
Docket No. 05-337, Developing an Unified Intercarrier Compensation Regime, CC
Docket No. 01-92, Federal-State Joint Board on Universal Service, CC Docket No. 96-



The National Broadband Plan’ appropriately emphasized removing barriers to
broadband deployment nationwide, and especially in high cost, rural areas where
broadband investment is economically difficult to justify. CenturyLink has particular
interest in intercarrier compensation and the support it has long provided for universal
carrier of last resort (“COLR?”) service in high cost areas. It serves many rural, high-cost
areas. 74% of CenturyLink’s service territory is in low-density high cost environments,
with fewer than 30 people per square mile. Providing voice service and deploying
broadband networks in high cost and rural areas pose substantial challenges. Even
maintaining the existing voice service network is uneconomic for many areas, absent
long-standing universal service support mechanisms.

As a first step to comprehensive universal service and intercarrier compensation
reform, the Commission can and should act to address arbitrage and abuse of the current
intercarrier compensation regime. That includes each of the three interim intercarrier
compensation issues raised in Section XV of the NPRM:* failure of some carriers to

acknowledge their access obligations on voice traffic that originated in Internet protocol

45, Lifeline and Link-Up, WC Docket No. 03-109, Notice of Proposed Rulemaking and
Further Notice of Proposed Rulemaking, FCC 11-13 (rel. Feb 9, 2011) (NPRM). See
Public Notice, 76 Fed. Reg. 11,632 (Mar. 2, 2011).

2 As the Commission is well aware, on April 1, 2011, CenturyLink just completed its
merger with Qwest. The merger of CenturyLink and Qwest was approved by the
Commission on March 18, 2011. Applications Filed by Qwest Communications
International Inc. and CenturyTel, Inc. d/b/a CenturyLink for Consent to Transfer
Control, Memorandum Opinion and Order, FCC 11-47 (rel. Mar. 18, 2011). Qwest
Communications International Inc. is now a wholly-owned subsidiary of CenturyLink,
Inc.

Connecting America: The National Broadband Plan (Mar. 16, 2010). See also News
Release: “FCC Announces Broadband Action Agenda” (rel. Apr. 8, 2010).

* NPRM at {{ 603-677.



and terminates on the PSTN or originated on the PSTN and terminates in IP (“IP-on-the-
PSTN”);’ the growing problem of phantom traffic; and traffic pumping or access
stimulation schemes. The number and seriousness of disputes about these three types of
access arbitrage have grown sharply in recent years. CenturyLink agrees they warrant
immediate Commission action, even while larger efforts continue on comprehensive
reform of universal service and intercarrier compensation.

L THE COMMISSION SHOULD RECONFIRM THAT INTERCARRIER

COMPENSATION APPLIES TO IP-ON-THE-PSTN TRAFFIC.

A. The Commission Should Make Clear that Failure to Comply with

Existing Intercarrier Compensation Obligations for IP-on-the-PSTN
Traffic is Improper.

CenturyLink supports the NPRM’s recognition that the Commission should act to
reduce access and other intercarrier compensation disputes about IP-on-the-PSTN traffic.
The NPRM claims there is “uncertainty” about the status of IP-on-the-PSTN traffic under
the current access charge regime.6 In reality, the uncertainty has been less about what the
rules require, than about whether and when the Commission would act to reduce these
disputes.

Similarly, although the NPRM notes that “the Commission has declined to
explicitly address the intercarrier compensation obligations associated with VoIP

”7

traffic,”’ the fact that the agency has not yet provided “clear resolution” does not mean

that IP-on-the-PSTN traffic has ever been exempt from the Commission’s long-standing

> The Commission should address IP-on-the-PSTN rather than interconnected VoIP

more broadly.
 NPRM at § 604.

" Id. at{ 610.



intercarrier compensation rules. The lack of clear guidance by the Commission has not
given carriers freedom to pretend the rules are whatever they want them to be. Indeed,
even the Commission’s discretion does not give it complete freedom to reinvent the
intercarrier compensation treatment of IP-on-the-PSTN traffic retroactively.

That necessarily and appropriately limits the options before the Commission. It
should confirm “that [P-on-the-PSTN traffic is subject to the same intercarrier
compensation charges -- intrastate access, interstate access, and reciprocal compensation
-- as other voice telephone service traffic both today, and during any intercarrier
compensation reform transition.”® On a going forward basis, after comprehensive reform
of intercarrier compensation and universal service, the Commission could adopt other,
prospective rules. However, it makes no sense to treat [P-on-the-PSTN traffic differently
from other voice traffic originated or terminated on the PSTN. It certainly makes no
sense to attempt to change existing rules to immediate adoption of “VoIP-specific
intercarrier compensation rates™ or “immediate adoption of bill-and-keep for VoIP,”"
and it is highly doubtful that the Commission could justify such a change as an interim
measure, whatever new rules the Commission may ultimately adopt as part of broader
reform.

Carriers that fail or refuse to comply with intercarrier compensation obligations
for IP-on-the PSTN traffic are acting unlawfully, and the Commission should make that

clear. Some carriers claim the issue is unclear, in effect arguing that because the

Commission has not stepped up to declare that the ESP exemption does not apply to IP-

8 Id atq 618.
° Id atJ 616.
0 14 atq 615.



on-the-PSTN traffic, they are free to ignore dispute procedures, disregard tariff and
contract terms, and withhold payment. A few carriers have engaged in even more
creative self-help, by recalculating LEC bills after unilaterally dictating a new access rate
for alleged IP-on-the-PSTN traffic. The Commission should not tolerate such abuse.

B. Classification of VoIP as “Information Services” or
“Telecommunications Services” is Irrelevant for Intercarrier
Compensation Treatment.

The NPRM asks whether the Commission must address the classification of VoIP
services in resolving this issue.!' The answer is no. It is unnecessary to determine the
classification of VoIP to determine whether existing intercarrier compensation rules
apply to IP-on-the-PSTN. It is sufficient to confirm that the ESP exemption does not
apply to this traffic.

The issue is not whether VoIP is an “information service” or a
“telecommunications service.”'> IP-on-the-PSTN is traffic, handed off by a
telecommunications carrier, and delivered in conventional TDM format for termination
on the PSTN. The use of IP technology in originating a call does not exempt that traffic
from this aspect of the country’s universal service system under the current rules. IP-on-
the-PSTN traffic would be subject to the existing intercarrier compensation framework
regardless of whether VoIP is ultimately classified as a telecommunications service or an

information service. That makes sense, because, as outlined below, even if VolIP were

14, at 618.
12" Jd. The statutory definitions are set out at 47 U.S.C. §§ 153(43), 153(46).



classified as an information service, the ESP exemption does not apply to IP-on-the-
PSTN."

Carriers that fail to pay access on IP-on-the-PSTN traffic -- or that invent new rate
rationales for such traffic -- are acting unlawfully, seeking unfair competitive advantage,
and undermining universal service and broadband deployment. Beyond that, they are
showing contempt for the Commission by trying to dictate the direction of intercarrier

compensation reform.

C. Access Charges are an Integral Part of Universal Service.
Under the current intercarrier compensation regime, access charges have played a
critical role in supporting universal service to rural and high-cost areas. In fact, the

nation’s universal service system has been based principally on access charge revenues.

1. Access Charges Are Essential to Support Universal Service.

The Commission has expressly approved access charges as “just and

14
reasonable,”

and they remain essential to support universal service to high-cost and
rural areas. ILECs are compelled to serve uneconomic areas, and at geographically

averaged rates. Access revenues account for the large majority of support for operating,

3 The Commission should also reconfirm that any intermediate technology does not
change the nature of a call that both originates and terminates in TDM format. Even
today, some carriers wrongfully assert that inserting IP into the middle of a PSTN-to-
PSTN call renders it exempt from access charges.

" Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers;
Low-Volume Long-Distance Users, Federal-State Joint Board on Universal Service,
Sixth Report and Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC
Docket No. 99-249, Eleventh Report and Order in CC Docket No. 96-45, 15 FCC Rcd
12962 at 41 (2000), aff’d in part and rev’d in part, Texas Office of Pub. Util. Counsel v.
FCC, 265 F.3d 313 (5th Cir. 2001), cert. denied sub nom. National Ass’n of State Util.
Consumer Advocates v. FCC, 535 U.S. 986 (2002) (“CALLS Order”).



maintaining, and upgrading the PSTN in high-cost and rural areas. As a universal service
funding mechanism, reliance on access revenues predates the 1996 Act and creation of
the universal service fund.

Even while subject to access charges, interconnected VolP services have been
growing rapidly. IP-originated voice is already becoming standard technology in the
enterprise market. Today, one-fifth of the nation’s fixed wireline voice connections are
provided through interconnected VoIP."> 28% of residential fixed wireline voice
connections are interconnected VoIP.'® Cable telephony already counts 23.5 million
customers, nearly all served by VoIP, and continues to grow rapidly.'” Meanwhile,
“conventional switched access lines” (traditional wireline telephone lines) decreased by
8% between June 2009 and June 2010 alone."® A growing percentage of carriers are also
introducing IP technology in their services -- CenturyLink among them -- and the future
direction of telecom technology is headed in that direction, as legacy voice networks are
upgraded to broadband capable networks.

Until comprehensive universal service and intercarrier compensation reform is
completed, and until transition to a new universal service system is completed, funding
universal service relies on the Commission’s long-standing access charge regime. If the
Commission were somehow to give IP-on-the-PSTN traffic an exemption from the access

rules, the impact on universal service and the PSTN would be real and immediate. It

> Industry Analysis & Technology Division, Wireline Competition Bureau, Local
Telephone Competition: Status as of June 30 (Mar. 2011) (“Local Telephone Competition
Report) at 2, 3 & figs. 2, 3.

1 I1d. at 8, fig. 6.

17" See National Cable & Telecoms. Ass’n, Operating Metrics as of Sept. 2010 (2011),
available at hitp://www.ncta.com/Statistics.aspx.
18

Local Telephone Competition Report at 2.



would undermine broadband deployment and investment, harm consumers, and only
worsen regulatory uncertainty and disputes. Such a step would be arbitrary and
unreasonable.

Of all of the nation’s voice and broadband providers, none is more dedicated to
rural America than CenturyLink. CenturyLink is both a recipient and a payer of access.
Its COLR service territories include many rural, high cost areas. CenturyLink’s local
operations now cover a combined service territory of roughly 600,000 square miles. Yet
based on current census data, fully 78% of CenturyLink’s service territory has fewer than
50 people per square mile. 74% has fewer than 30 per square mile. 70% has fewer than
20. Only 6% of the company’s footprint has a population of 100 or more people per
square mile."” With so much rural coverage, CenturyLink’s average line densities are
very low -- averaging just 29 lines per square mile.*

Considering the magnitude of their service commitment to rural America,
CenturyLink’s universal service revenue is actually modest. Consequently, like other
ILECs, CenturyLink has been obliged to continue relying heavily on access charges to
provide the support necessary to serve high-cost and rural areas. Moreover, CenturyLink
serves non-contiguous service areas spread among 37 states. Yet its local operations are
compelled to provide service at statewide averaged rates, and, as the COLR, they must
extend their networks to serve virtually any customer, even when it is plainly uneconomic

to do so.

" CenturyLink’s overall population density average is about 82 people per square mile.
AT&T’s is about 217. Verizon’s is about 528.

% In comparison, AT&T has a line density of 101 per square mile. Verizon’s is 155.



A large percentage of CenturyLink’s total capital expenditures necessarily is
invested annually in network that is plainly uneconomic without the continued implicit
support of access revenue. Even when comprehensive universal service and intercarrier
compensation reform is completed, transition to the new regime will take time. In the
meantime, access revenue remains an essential universal service mechanism that funds
the PSTN, enabling universal voice service and broadband investment in much of
America. Rural consumers want more investment in broadband deployment and
upgrades. Until universal service is transitioned to a new regime, that investment is
heavily dependent on universal service support long built into access revenue.

2. The Commission Has Found VolIP Traffic Shares the Obligation
to Support Universal Service.

In the USF Contribution Order, the Commission concluded that providers of
interconnected VoIP services must contribute to the federal universal service fund.”’ The
public interest necessarily led to the conclusion that those providers share the obligation
to provide the same universal service support as traditional voice service providers, and

for very compelling reasons.

i. Interconnected VoIP Providers Benefit From the PSTN.
First, the Commission reiterated that all service providers that interconnect to the

PSTN receive benefit from universal service. The public interest dictates that they share

2L Universal Service Contribution Methodology, Report and Order and Notice of

Proposed Rulemaking, 21 FCC Rcd 7518 at q 34 (2006), aff’d in rel. part, Vonage
Holdings Corp. v. FCC, 487 F.3d 1232 (D.C. Cir. 2007) (“USF Contribution Order”).



the same obligation as other interconnecting service providers to support universal
service funding systems.

The Commission has previously found it in the public interest to
extend universal service contribution obligations to classes of
providers that benefit from universal service through their
interconnection with the PSTN. We believe that providers of
interconnected VoIP services similarly benefit from universal
service because much of the appeal of their services to consumers
derives from the ability to place calls to and receive calls from the
PSTN, which is supported by universal service mechanisms.**

k) % %

[TInterconnected VolP providers, like telecommunications carriers,
have built their businesses, or a part of their businesses, on access
to the PSTN. For these reasons, we find that the public interest
requires interconnected VolP providers, as providers of interstate
telecommunications, to contribute to the preservation and
advancement of universal service in the same manner as carriers
that provide interstate telecommunications services.”

That result makes sense, because interconnected VoIP providers are “‘dependent
on the widespread telecommunications network for the maintenance and expansion of
their business,” and they “directly benefit[] from a larger and larger network.”* The
Commission found it “therefore consistent with Commission precedent to impose
obligations that correspond with the benefits of universal service that these providers
already enjoy.””

Carriers delivering VolP-originated traffic for termination on the PSTN or

receiving TDM-originated traffic unquestionably benefit from interconnection to the

2 Id at 0 43, citing, e.g., Universal Service Report and Order, 12 FCC Rced at  797.
23 USF Contribution Order at q 43.

" Id., quoting Texas Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 428 (5th Cir.
1999), cert. denied sub nom. Celpage, Inc. v. FCC, 530 U.S. 1210 (2000).

25 USF Contribution Order at q 43.

10



PSTN in the same way as competing service providers. The voice calls of interconnected
VolP providers use the PSTN, and benefit from the PSTN, in the same way that

traditional carriers’ calls do. The minority of carriers that fail to honor access obligations
on alleged IP-on-the-PSTN traffic just want to be exempted from this obligation for their

own commercial advantage.

ii. Competitive Neutrality Compels that Interconnected VoIP
Support the PSTN Through Access Charges.

Second, the USF Contribution Order recognized that the principle of
“competitive neutrality” requires that interconnected VoIP providers contribute to
universal service funding systems.

Competitive neutrality means that ‘universal service support
mechanisms and rules neither unfairly advantage nor disadvantage
one provider over another, and neither unfairly favor nor disfavor
one technology over another.” As the Commission has noted,
interconnected VoIP service ‘is increasingly used to replace analog
voice service.” As the interconnected VoIP service industry
continues to grow, and to attract subscribers who previously relied
on traditional telephone service, it becomes increasingly
inappropriate to exclude interconnected VolP service providers
from universal service contribution obligations.

The Commission also recognized that any other conclusion would distort the
marketplace and encourage and reward regulatory arbitrage.

Moreover, we do not want contribution obligations to shape
decisions regarding the technology that interconnected VolIP
providers use to offer voice service to customers or to create
opportunities for regulatory arbitrage. The approach we adopt
today reduces the possibility that carriers with universal service

2 USF Contribution Order at 44, quoting Communications Assistance to Law

Enforcement Act and Broadband Access and Services, First Report and Order and Further
Notice of Proposed Rulemaking, 20 FCC Rcd 14989 at {42 (2005) (“CALEA Order”).

11



obligations will compete directly with providers without such
obligations.”’

The Commission also “note[d] that the inclusion of such providers as contributors to the
support mechanisms will broaden the funding base, lessening contribution requirements
on telecommunications carriers or any particular class of telecommunications
providers.”*®

The NPRM notes that some carriers are arguing that access does not apply to IP-
on-the-PSTN traffic, simply because it originated in VoIP format. Their position is
premised on giving interconnected VolP providers preferential treatment. It seeks to
exempt their IP-to-PSTN voice traffic from the obligation to support the PSTN that all
carriers are supposed to share equally. It would create the ultimate example of regulatory
arbitrage, distorting competition by giving IP-on-the-PSTN traffic a purely artificial
regulatory advantage.

3. It Would Be Arbitrary and Capricious to Exempt
IP-on-the-PSTN Traffic From the Access Charge Regime.

The Commission cannot find it in the public interest to allow carriers to avoid
paying access charges on IP-on-the-PSTN traffic delivered to the PSTN, when it has
already found the public interest requires that interconnected VoIP providers contribute
to “the support mechanisms” of universal service.”” Access revenues are an integral part

of the mechanisms of universal service.

2T USF Contribution Order at q 44.
% 1d. at  45.
¥ Id. at  44.

12



Having found that interconnected VolIP providers benefit from the PSTN in the
same way as carriers, the Commission cannot reasonably find that the IP-originated voice
traffic that they route for termination to the PSTN or that they received after it originates
on the PSTN does not need to support universal service through the access regime.
Moreover, having found that competitive neutrality requires interconnected VolP
providers to contribute to universal service funding, the Commission cannot reasonably
find that IP-on-the-PSTN voice calls should be exempted when competing service
providers are required to support the PSTN through access charges for their voice calls.

Exempting IP-on-the-PSTN traffic from access would be more than just bad
policy. It would directly contradict established Commission rules and policy precedent.
Granting an exemption would be arbitrary and capricious.

D. Under Existing Law, IP-on-the-PSTN Calls Are Subject to Access

Charges.

The Commission should recognize that the ESP exemption has never applied to

[P-on-the-PSTN traffic.

1. The Commission’s Intercarrier Compensation Rules
Govern all Voice Traffic On the PSTN.

The Commission’s access charge regime ensures ILECs can “recover the costs”
of originating and terminating other service providers’ non-local telecommunications
traffic.’® ILECs have been required to look to other carriers for revenue to help cover the
high costs of meeting government mandates to build, maintain, and upgrade ubiquitous

local networks and to provide service at averaged, affordable rates. Under the

39 CALLS Order at  130.

13



Commission’s rules, ILECs are expected to bill access charges to other carriers for all
non-local traffic delivered to them for termination on the PSTN. The ESP exemption is a
very narrow exception to that rule.

Access charges apply broadly. The Commission recognized that access revenue
is necessary so that ILECs can recover costs of providing the ubiquitous local networks
that make up the PSTN. As carriers-of-last-resort, ILECs are required to build, maintain,
and operate their networks even in high cost and rural areas where it is uneconomic
without access revenue. Carriers with large high cost areas like CenturyLink are
especially reliant on access charges to invest in their networks. Without that revenue,
they would have no choice but to reduce or stop investing in rural areas, eliminating hope
of continued rural broadband upgrades and eventually compromising service quality and
network capabilities.

In the IP Enabled Services proceeding, the Commission explained that the “cost
of the PSTN should be borne equitably among those that use it in similar walys.”3 ! That
means that “any service provider that sends traffic to the PSTN should be subject to
similar compensation obligations, irrespective of whether the traffic originates on the
PSTN, on an IP network, or on a cable network.”™ Access charges apply the same to all
carriers’ voice traffic terminated or originated on the PSTN, regardless of whether that

traffic is originated or terminated, respectively, in IP.

31 IP Enabled Services NPRM at J 61.
2 1d

14



2. The ESP Exemption Does Not Extend to IP-on-the-PSTN
Voice Traffic.

The Commission allowed ESPs a limited exemption from the access charge
regime, because they are not carriers and do not use the PSTN in the way carriers do. In
establishing that exception, the Access Charge Reform Order explained that ESPs should
not be assessed access charges “solely because [they] use incumbent LEC networks to
receive calls from their customers.”™> Specifically, it found that they do not “use the
public switched network in a manner analogous to IXCs.” It also found that the
“characteristics of ISP traffic (such as large numbers of incoming calls to Internet service
providers)” make them more like “other classes of business customers.”** Tt found that
“ESPs” are not carriers delivering calls to other carriers’ subscribers on the PSTN. They
are end users, akin to toll-free service subscribers, whose own customers use the PSTN to
contact them to receive their information services. Early ESPs included first generation
ATM machines and database subscription services like Lexis.

The Eighth Circuit expressly relied on this distinction in use when it upheld
Access Charge Reform Order. The court pointed out that ESPs “do not utilize LEC
services and facilities in the same way or for the same purposes as other customers who
are assessed per-minute interstate access charges.””

The Commission has never intended the ESP exemption to apply to IP-on-the-

PSTN traffic. Interconnected VoIP providers use the PSTN in the same way, and for the

same purpose, as any traditional voice provider. When carriers route their calls to ILECs

3 Access Charge Reform Order at § 343.
3 Id. at q 345.
35 Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 542 (8" Cir. 1998).

15



for termination, or receive calls from ILECs at origination, they are not acting as ESPs,

and they cannot qualify for the ESP exemption.

3. IP-in-the-PSTN Traffic Uses the PSTN in the Same Way
as More Traditional Voice Services.

IP-on-the-PSTN traffic is functionally the same as traditional TDM voice traffic
on the PSTN, whether it were classified as information services or telecommunications
services. As far as the PSTN is concerned, an IP-originated voice call (whether fixed or
nomadic) is technologically no different from any call originated by a traditional
telephone when terminated on the PSTN. When the ILEC receives an IP-originated call
for termination on the PSTN, it is delivered by a carrier, not an ESP. It is delivered in
TDM format, not in IP format. It is for all practical purposes indistinguishable from any
conventional telephone call being routed to the ILEC for termination on the PSTN.
Similarly, an IP-terminated voice call is technologically no different from any call
originated by a traditional telephone when originated on the PSTN.

Since the functionality of IP-on-the-PSTN traffic is no different than traditional
services while it is on the PSTN, the ESP exemption cannot justify giving it preferential
regulatory treatment over other competitive services, solely because it used a different
technology before being delivered to the PSTN for termination or after being originated
on the PSTN. Interconnected VolP providers “utilize LEC services and facilities in the
same way [and] for the same purposes as other customers” subject to access charges.*
Their calls impose the same burden on the PSTN, use the same facilities, and enjoy the

same benefits from the PSTN as traffic from conventional carriers. Interconnected VolP

3% Southwestern Bell Tel. Co., 153 F.3d at 542.

16



providers have no reason to expect that carriers bearing their traffic should contribute a
lower share of support for the PSTN than everyone else.

E. The Commission Cannot Deem Interconnected IP-on-the-PSTN

Traffic Subject to Existing Intercarrier Compensation Obligations
Solely on a ‘“Prospective Basis.”

CenturyLink agrees that, where lawful agreements have been expressly negotiated
between parties exchanging traffic, the Commission should not force parties to modify
them retroactively. It would be wrong, however, to reward parties that have been
improperly disputing -- or withholding payment on -- LEC access charges. The
Commission may change its rules going forward, and, again, CenturyLink supports
comprehensive reform of universal service and intercarrier compensation. The
Commission cannot retroactively change what its rules already require.

AT&T once asked the Commission to give only “prospective” effect to a ruling
on liability for universal service contributions on so-called “enhanced” prepaid calling
cards.’” The Commission properly found that universal service assessment applied to
calls using the card, recognizing that the introduction of advertising or informational
messages to the calling card platform did not render the service exempt from the
obligation to support universal service. Citing “uncertainty” about its rules, however, the
Commission gave its ruling only prospective effect.”® The D.C. Circuit upheld the

finding that access properly applied prospectively, but it expressly reversed and vacated

37 MCI had conveniently given itself a similar exemption from access for its Golden

Retriever prepaid calling cards.

3 In the Matter of Regulation of Prepaid Calling Card Services, 21 FCC Rcd 7290,
7305 41 (2006) (subsequent history omitted).
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as arbitrary and capricious the Commission’s finding that the ruling should not have
retroactive effect.”” The Commission should not make the same mistake again.
IL. THE COMMISSION SHOULD PROMPTLY ACT TO ADDRESS

THE GROWING ABUSE OF PHANTOM TRAFFIC.

The Commission rightly recognizes phantom traffic as an arbitrage scheme that
causes inefficiencies and waste, as carriers disguise the nature or source of traffic being
sent to other carriers, in order to avoid or reduce access payments owed for that traffic.*’

A. The Commission Should Adopt Rules to Prohibit Phantom
Traffic.

The bulk of phantom traffic is not some inadvertent loss of information
identifying the source of traffic. Rather, it is deliberate cheating by a carrier that is
intentionally evading compliance with the Commission’s intercarrier compensation rules.
It undermines the foundation of universal service, and it distorts competition. Price cap
carriers lose intercarrier compensation revenues tied to those minutes of use. Rate of
return carriers have their traffic projections distorted. And carriers end up assessing
higher access rates as a consequence of lost intercarrier compensation revenue. The
problem is growing, and is particularly troubling for carriers serving high cost, rural areas

. . 41
or subtending other carriers’ tandems.

¥ Owest Services Corp. v. FCC, 509 F.3d 531 (D.C. Cir. 2007).

40" NPRM at { 605.

*'' Frontier has described to the Commission that phantom traffic has grown to as much

as 8% of traffic terminating on its network. Letter from Michael Saperstein, Frontier, to
Marlene Dortch, FCC, CC Docket Nos. 01-92, 99-68, GN Docket No. 09-51, WC Docket
Nos. 04-36, 05-337 (Dec. 21, 2010) at 1.
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CenturyLink continues to police arbitrage traffic and identify ways in which carriers are
routing traffic in a manner that is intended to disguise the traffic’s actual jurisdiction. Currently,
CenturyLink has many millions of dollars in dispute as a result of carriers’ attempts to mask the
accurate jurisdiction of a call. Some examples of the arbitrage CenturyLink has identified

include:

o Routing non-local traffic subject to terminating access charges
over local interconnection trunks to avoid the access charges
and pay lower reciprocal compensation rates or even bill and
keep. Routing non-local traffic over local interconnection
trunks bypasses the capability of carrier systems ability to
detect and properly bill in an automated fashion.

o Masking traffic that originates and terminates within the same
state in a manner that causes the traffic to appear interstate or
international in nature. Altering the originating calling number
or engaging in improper routing schemes are done with the
intent of avoiding intrastate access charges.

o IXCs terminating traffic either directly or indirectly to ILECs
utilizing their wireless affiliate interconnections in an attempt
to mask the traffic as wireless, so as to enjoy the larger local
calling area (MTA) for jurisdictional purposes, or, even worse,
a “default” bill-and-keep arrangement in the absence of interim
rates. Either way, the appropriate access charges cannot be
billed unless the ILEC detects the improper routing and
manually bills for the traffic.

o Wireless carriers routing traffic over CLEC interconnection
trunks in an attempt to exploit bill-and-keep arrangement
negotiated by the CLEC and the ILEC for other traffic.

o Routing traffic to the largest tandem in the LATA to reach all
third parties, even when the largest tandem does not serve the
called NPA/NXX. This routing scheme is done to attempt to
compensate only the first, lower cost tandem owner in the call
path, while simultaneously avoiding transit charges from the
tandem owner whose tandem serves the third party NPA-NXX.
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B. The Prevalence of Indirect Interconnection Makes Phantom
Traffic Rules Especially Critical.

The NPRM points out that billing records generally are created by the tandem that
receives a call for delivery to a terminating LEC network.*> They are also transmitted to
terminating service providers for traffic delivered using IP protocols. But when the
originating and terminating networks do not directly interconnect -- when they are
delivered by a tandem transit provider -- traffic arrive for termination without appropriate
identifying information.

For CenturyLink, although legacy Qwest’s ILEC operations have only rarely
exchanged traffic with competitive providers through foreign ILEC tandems,
CenturyLink’s other ILECs often subtend foreign ILEC tandems.*” As a tandem owner,
an ILEC creates and distributes call detail records to subtending carriers to facilitate
intercarrier compensation. But as a subtending carrier, an ILEC relies upon call detail
records generated by the larger ILEC tandem owners that it subtends. As a result of this
network architecture, ILECs -- particularly those serving more rural, lower-density areas
-- exchange traffic both directly and indirectly with competitive carriers (e.g., CLEC and
CMRS carriers). Although ILECs prefer to exchange traffic on direct trunks with
competitive carriers, many carriers refuse to establish direct network connections with

mid-sized ILECs such as CenturyLink, especially in rural areas. Instead, CLECs and

42 NPRM at ] 622.

# Today, despite ongoing efforts to seek direct interconnections with competitive
carriers, millions of minutes continue to flow through a foreign ILEC tandem each
month, due to the unwillingness of some competitive carriers to establish proper trunking
and network architecture, even in locations where CenturyLink owns tandem:s.
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CMRS carriers chose to route the traffic through an intermediary transit provider,
commonly without regard to the high traffic volumes involved.

Because many of the issues surrounding unidentified/phantom traffic occur with
the exchange of indirect traffic, ILECs have allocated significant resources to reducing
the indirect traffic volumes they exchange with competitive carriers. However, many
ILECs (including CenturyLink’s independent ILECs) face tremendous resistance during
negotiations with CMRS carriers and CLEC:s to establish direct trunking, even when
agreeing to permit indirect traffic routing for specified levels of traffic that do not exceed
a usage threshold. In fact, even when a CenturyLink tandem exists within the LATA
where traffic is originating or terminating, CenturyLink often finds itself exchanging
traffic indirectly with competitive carriers, causing the traffic to flow through two
tandems owned by two separate ILECs. 4

C. The Commission Should Adopt the USTelecom Proposal on
Phantom Traffic.

The NPRM notes that the current disparity in intercarrier compensation rates
gives some service providers incentive to conceal or misidentify the source of traffic to
avoid or reduce access payments to the terminating carrier.*” There is a well-settled
industry consensus about the need for rules to reduce the substantial amounts of phantom

traffic that terminates on carriers’ networks.

4 CenturyLink particularly has problems ensuring CLECs and CMRS carriers directly
connect at the CenturyLink tandem(s) in LATAs where there is a larger BOC tandem
within the same LATA. Without the proper tandem interconnections, all traffic
exchanged between CenturyLink and the CLEC or CMRS carrier, including very high
traffic volumes, must illogically and inefficiently flow through an intermediary tandem
owner, even when the traffic is originating or terminating within a CenturyLink tandem
serving area.

4 NPRM at ] 620.
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The USTelecom proposal presents a suitable solution for the large majority of
phantom traffic problems.*® Eliminating the problem entirely might be impractical, but
the Commission can readily, and easily, eliminate a significant portion of the problem by
adopting reasonable, straightforward rules.

USTelecom proposal is based on clear rules for all traffic originating or
terminating on the PSTN -- regardless of whether that traffic terminates or originates,
respectively, off the PSTN. The principles of the USTelecom proposal are
straightforward. (1) Originating providers must transmit the originating ANIL. (2)
Providers must transmit without alteration the signaling received from other providers.
(3) It is deemed an unreasonable practice for a provider to route traffic to disguise the
originating jurisdiction or the identity of the responsible provider. (4) The N-1 carrier is
responsible for performing an LNP query before passing the call to the local network of
the N carrier. (5) The principle of the T-Mobile decision*’ extends to ILECs the ability to
invoke with exchanging carriers the negotiation and arbitration processes under Sections
251 and 252 of the Act. (6) The Commission will aggressively enforce these obligations.

The Commission should hear and promptly resolve complaints about phantom
traffic rule violations. In enforcing these rules, the Commission can hear complaints as it
would with other proceedings alleging “unreasonable practices” or “unfair and deceptive

practices,” as it has always done.

4 See, e. g., Letter from Glenn Reynolds, USTelecom, to Marlene Dortch, FCC, at Att.
pp- 9-14, WC Docket No. 01-92 (Feb. 12, 2008).

" Developing a Unified Intercarrier Compensation Regime; T-Mobile et al. Petition for

Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, 20 FCC
Rcd 4855 (2005).
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D. The Commission’s Proposed Phantom Traffic Rules Can Be
an Acceptable Alternative, With Limited Adjustments.

CenturyLink prefers the USTelecom proposal, and there is value in the broad
support that the association has gained. However, both companies support the
Commission’s proposed phantom traffic rules if the Commission extends its proposed
rules to ensure they incorporate each of the same principles.

The NPRM’s rules would require providers to “transmit the telephone number
received from, or assigned to or otherwise associated with the calling party to the next
provider in the path from the originating provider to the terminating provider,” wherever
feasible with the network technology.*® The NPRM also appropriately finds that
“telecommunications providers and entities providing interconnected VolP services that
originate interstate or intrastate traffic on the PSTN -- or that originate intrastate or
interstate traffic destined for the PSTN -- are subject to the requirements. In adopting any
order, the Commission should also make clear that the assignment of a telephone number
that does not correspond to the actual physical location of the originating caller (such as
with nomadic VolP services) will not alter the actual jurisdiction of the call, including for
rating purposes. As with other services using the PSTN, geographical end-points and not
telephone numbers would be the proper determinants of whether a call is local versus
non-local (or, for non-local traffic, whether interstate or intrastate access charges apply).
Carriers may use telephone numbers as a surrogate for billing purposes, provided that, as
in other contexts such as nomadic wireless usage, there must be an ability for carriers to

ensure that billing accurately reflects jurisdiction.

8 NPRM at App. B (proposed 47 C.E.R. § 64.1601(a)(1)).
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The NPRM’s rules also rightly would prohibit altering, stripping, or omitting
calling number information, “unless published industry standards permit or require
altering signaling information.”* The obligation to provide accurate signaling
information from point of origination would apply regardless of whether the provider
uses SS7, MF, 1P, or “equivalent identifying information as used in successor
technologies.”so

Additionally, the NPRM’s proposed rules fall short of the USTelecom proposal in
some important respects. The Commission should adopt the association’s related
proposed rules tied to local number portability queries for phantom traffic and should
expressly extend to ILECs the ability to invoke with exchanging carriers the negotiation
and arbitration processes under Sections 251 and 252 of the Act, consistent with the 7-
Mobile decision.”!

It is worth emphasizing the importance of extending the Commission’s T-Mobile
Order to ILECs. That order expressed a desire for ILECs and CMRS carriers to negotiate
agreements to govern the terms and conditions of the traffic exchanged between their
networks. This same rationale must also be applied to CLECs and is one of the key
aspects of the USTelecom proposal. In order for terminating ILECs to attain full value of

new signaling rules identifying the originating carrier, it is necessary for the ILEC to

execute an agreement with originating CLECs. Some CLECs currently benefit

¥ Id. at App. B (proposed 47 C.E.R. § 64.1601(a)(1), (2)).

0 1d. at App. B (proposed 47 C.F.R. § 64.1601(a)(2)).

1 Developing a Unified Intercarrier Compensation Regime; T-Mobile et al. Petition for

Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, 20 FCC
Rcd 4855 (2005).
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financially by not having an agreement, so they prefer not to enter into the Section
251/252 process to achieve an agreement.

Like many ILECs serving many high cost areas, CenturyLink has identified
CLEC:s terminating indirect traffic on their networks without an interconnection
agreement in place. Although in some instances the originating CLEC has agreed to
enter into an interconnection agreement, many choose to be unresponsive to negotiation
requests. Many CLECs continue to leverage the T-Mobile Order as support for “stiff-
arming” an ILEC request to negotiate, which allows CLECs to continue to avoid
compensating the terminating ILEC.

E. The Commission Has Authority to Adopt Phantom Traffic Rules
Governing Interstate and Intrastate Traffic.

The NPRM asks whether the Commission’s jurisdiction over intrastate calls is
sufficient to adopt phantom traffic rules governing intrastate calls.’> CenturyLink
believes Commission precedent establishes that it does.

The Commission has long recognized that intrastate call signaling is within its
jurisdiction in the context of Caller ID. When Caller ID was first introduced, the
Commission adopted exclusive federal rules and preempted any state regulations relating
to end-user blocking of call signaling information.”® The Truth-in-Caller ID Act™ itself

presumes such authority, as well as providing additional reinforcement to the

52 NPRM at ] 629.

> See Rules and Policies Regarding Calling Number Identification Service -- Caller ID,
Memorandum Opinion and Order on Reconsideration, Second Report and Order and
Third Further Notice of Proposed Rulemaking, 10 FCC Red 11700 at ] 5, 79, 84-85
(1995).

> Pub. L. No. 111-331, codified at 47 U.S.C. § 227(e).
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Commission’s authority to prohibit intentional failure to properly identify, or intentional
mislabeling, of calls. It is also worth noting that because the falsification of call records
impacts all jurisdictions, it is impossible to separate intrastate from interstate jurisdiction.
F. The Commission Can Adopt Phantom Traffic Rules
Together with Truth-in-Caller ID Rules.
The Commission can readily adopt phantom traffic rules while implementing
rules to comply with the Truth in Caller ID Act. That law provides that
“[i]t shall be unlawful for any person within the United States, in
connection with any telecommunications service or [P-enabled
voice service, to cause any caller identification service to
knowingly transmit misleading or inaccurate caller identification
information with the intent to defraud, cause harm, or wrongfully
obtain anything of value....”
The Act is not, by itself, a solution to the separate problem of phantom traffic, nor does it
obviate the need.
The Act, passed last year, directs the Commission to issue implementing
regulations within six months of enactment, or June 2011. The Commission recently
issued a notice of proposed rulemaking for that purpose.56 Both Truth in Caller ID and

phantom traffic rules logically would belong in the same subpart of the Commission’s

rules, as both involve the proper labeling of calls. Both can be addressed together.

% 47 U.S.C. § 227(e)(1).

% Rules and Regulations Implementing the Truth in Caller ID Act of 2009, Notice of

Proposed Rulemaking, WC Docket No. 11-39 (rel. Mar. 9, 2001).
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III. THE COMMISSION SHOULD ACT PROMPTLY TO ADOPT RULES

TO ELIMINATE OPPORTUNITIES TO ENGAGE IN TRAFFIC

PUMPING.

The NPRM also seeks comment on “revisions to our interstate access rules to
address access stimulation, a form of arbitrage that, by some estimates, is impacting
hundreds of millions of dollars of intercarrier compensation.”’ CenturyLink agrees with
the NPRM that access stimulation, also known colloquially as “traffic pumping,” is a
very serious problem. It has resulted in outrageous claims by some irresponsible LECs
for artificially inflated access charges. CenturyLink’s Qwest operation, as a major IXC,
has been particularly affected. It has triggered many disputes and lawsuits. In fact, as
observed in the NPRM,”® traffic pumping threatens to take an estimated $2.3 billion from
IXCs and American consumers for traffic processed between 2005 and 2010, and the
problem continues.”

CenturyLink supports the approach to resolution of the traffic pumping problem
set forth in the NPRM. At the same time, however, the company also submits some
recommended alternatives. In any case, the basic point is that traffic pumping is an

unlawful practice, one that presents significant dangers to the public and the public

interest, and one that must be terminated immediately.

57 NPRM at  635.
8 Id. at 4 637.
¥ Id.
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A. Traffic Pumping is Unlawful.

The facts of the traffic pumping scheme are well documented on the record.”’ In
essence, in traffic pumping, some rural LECs and their “business partners,” (known as
“free service providers” or “FSPs,”) take advantage of what can be best described as a
“perfect regulatory storm” in order to scam literally billions of dollars from the system.
The rural LECs have very high tariffed interstate (and intrastate) access rates based on the
premise that their access volumes are low and will remain low.®'

Traffic pumping LECs and FSPs enter into contractual relationships whereby the
FSPs offer free or below cost competitive services (conference calling, chat rooms, etc.)
to the public. In order to reach these “free” services, FSP customers must access these
services via toll calls terminated through the traffic pumping LEC’s local exchange
switch.®? This artificially stimulates, and greatly expands, traffic to the LEC, and then the
LEC and the FSP split the revenues that result when the LEC charges its artificially-high
access rates to IXCs. As traffic volumes increase through the traffic pumping activity, so

do the per-minute (and total) profits of the LEC, which are then shared with the LEC’s

0 Id. at 9 635-77. See also Qwest Communications Corp. v. Farmers and Merchants
Mutual Telephone Co., Memorandum Opinion and Order, 22 FCC Rcd 17973 (2007)
(“Farmers 1”), Order on Reconsideration, 23 FCC Rcd 1615 (2008), Second Order on
Reconsideration, 24 FCC Rcd 14801 (2009) (“Farmers 3), aff’d, Third Order on
Reconsideration, 25 FCC Rcd 3422 (2010) (“Farmers 47), pet. for rev. pending sub nom.
Farmers and Merchants Mutual Telephone Company of Wayland, lowa v. FCC, filed
May 7, 2010 (D.C. Cir. No. 10-1093) (Farmers); lowa Utilities Board, Final Order,
Qwest v. Superior Telephone Cooperative, et al., Docket No. FCU-07-2, Sept. 21, 2009
(“IUB Order”).

! ‘While rural ILECs and CLECs have different regulations governing their rates, their
rates are all predicated on the assumption that rural carriers will have low volumes and,
accordingly, higher per-unit costs.

62 Legitimate providers of the same competitive services utilize 8XX numbers to access

their services.
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FSP partners. Because the scheme results in massively high monopoly profits, the rates
charged are unreasonable and, in the context of the Communications Act, unlawful.

In a normal market, IXCs would simply decline to do business with a traffic
pumping LEC, and the problem would solve itself. However, switched access® is not a
normal market. In the case of terminating switched access, the LEC controlling the

1.54 Thus, when

telephone number assigned to the called party is obligated to route the cal
a toll caller dials the number of an FSP, the only entity that can terminate that call is the
LEC controlling that number. IXCs do not have the ability to choose another more
reasonably priced carrier to terminate calls to the FSP.

Nor do the IXCs have the ability to refuse to do business with the FSP or the
traffic pumping ILEC. The Commission has ruled that calls to traffic pumping LECs
cannot be blocked by the IXC.*> Moreover, the Commission’s rate averaging rules
prohibit an IXC from passing on the exorbitant costs of delivering FSP traffic to traffic
pumping LEC:s to those of its customers who make FSP calls, and instead must recover

these costs from all of their customers through averaged rates.% Making matters worse,

traffic pumping LECs are filing their tariffs on 15 days notice, making them, at least

% Traffic pumping schemes thus far have generally involved terminating access.
However, some recent traffic pumping arrangements have been constructed to exploit
originating access, especially in the area of 800 calling. References in CenturyLink’s
comments focus generally on terminating access schemes, which is the large problem.
However, rules adopted by the Commission should address both terminating and
originating access.

64 See Access Charge Reform, Reform of Access Charges Imposed by Competitive Local
Exchange Carriers, Seventh Report and Order and Further Notice of Proposed
Rulemaking, 16 FCC Rcd 9923 (2001).

65 Establishing Just and Reasonable Rates for Local Exchange Carriers, Call Blocking

by Carriers, Declaratory Ruling and Order, 22 FCC Red 11629 at q 1 (2007) (“Call
Blocking Order”).

% 47 U.S.C. § 254(g); 47 C.F.R. § 64.1801(b); see also NPRM at ] 654.
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arguably, subject to the Commission’s “deemed lawful” rules for fifteen day tariffs.®’
The Commission has thus far declined to suspend fifteen day traffic pumping tariffs,
allowing them to take effect with the full protection of Section 204(a)(3) of the Act.®
The result is a situation where excessive rates are charged by traffic pumping
LEC:s to captive IXCs required by the Commission to deliver FSP traffic to those LECs, a
situation which is not only contrary to the Communications Act and the public interest,
but which threatens to undermine the existing rural telecommunications and universal
service infrastructure.®’ It is not getting better, and, indeed, has been exacerbated by the
filing of “traffic pumping tariffs” by a number of CLECs (on 15 days notice),”’ and an

FSP now owns a CLEC through which to conduct its own traffic pumping operaltions.71

7" Farmers I at qq 8, 20.

o8 See, e.g., Public Notice, “Protested Tariff Transmittal Action Taken”, WCB/Pricing
File No. 10-10, DA 10-1970 (rel. Oct. 14, 2010) (denying the petitions to suspend or
investigate of Qwest Communications Company, LL.C and Sprint Communications
Company, LP and allowing the Bluegrass Telephone Company, Inc. tariff revisions to
become effective) (“Oct. 14, 2010 Public Notice”), applications for review pending (WC
Docket No. 10-227). To be sure, CenturyLink believes that these tariffs were based on a
fundamental illegality and are not entitled to “deemed lawful” protection. The
Commission’s failure to suspend the tariffs, however, adds needless complexity.

69 CenturyLink agrees that traffic pumping could be resolved as part of comprehensive
intercarrier compensation and universal service reform. However, resolving the traffic
pumping problem is overdue and need not and should not be delayed by other issues
within the intercarrier compensation proceeding.

70" The Commission ruled in Farmers 3 and Farmers 4 that, under the tariff of Farmers
and Merchants Telephone Company, traffic delivered to Farmers’ FSP partners was not
access traffic because they did not qualify as “end user subscribers” under the tariff.
Farmers 3 at {{ 10-26; Farmers 4 at { 9-12. “Traffic pumping tariffs” purport to
eliminate the end user subscriber requirement from the tariff. See, e.g., references to
Bluegrass Telephone Company, Inc. tariff definitions and discussion in Qwest
Communications Company, LLC Emergency Application for Review, WC Docket No.
10-227, dated Nov. 8, 2010, at 6-8.

' For example, the Nev