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SUMMARY

As all early bl1ilcler of tIle New Mexico }JOrti011 of tIle 11utio11wide 700 MI~Iz p-ublic

safety broadballd lletworl< a11d a BTOP gra11t recipiellt, tIle State of New Mexico is a

lllajor stal<ellolder ill tllis }Jroceedil1g. New Mexico llrges tIle COl11111issio11 to refrail1 fro111

adopti11g tlll11ecessary a11d IJre111atllre tecl111ical rl1les a11d to allow 111axi11Tu111 flexibility by

Pl1blic safety operators ill tIle selectio11 of llse a11d llsers 011 tIle syste111, C011siste11t witll

C011gressi011al i11te11t alld existillg law.

TIle COll1111issioll Sl10lIId avoid tal<il1g allY bl1t tIle 1110St basic al1d 11ecessary steps

at tl1is titlle, recog11izi11g tllat tIle tecll11ical al1d operati011alless011S to be learl1ed frol11

early deploy111el1ts will be critical to developi11g tIle 11ati011wicle IJ11blic safety broadba11d

11etworl<. As 011e of tIle 1110St rural states ill tIle l1ati011, New Mexico believes tllat tIle

COI1Ul1issiol1 Sl10lIld give 1l1axi1l1l1l11 latitllde to rural jlIrisdictio118 to for111l1late tecIl11ical,

coverage, operatiollal a1ld fl1l1dillg 80ll1ti011S tilat will facilitate tIle rlIral blIildol1t of tIle

1latio11wide 1letworl<.

U1lder Seetio11 337 of tIle C0111111l111icati011s Act alld existi11g C0111111issi011 rllies

al1d prececle11t tIle C0111111issi01111as tIle legal alItllority to allow critical i11frastrl1ctl1re llsers

("CII e11tities") to operate all tIle Pl1blic safety 11etworl< pl1rsllal1t to certaiIl C011diti011S. III

order to facilitate blIild Ollt of tIle 700 MI-Iz Pl1bIic safety 1letworl<, tIle COl11111issioll

SI10lIId allow IJlIblic safety operators to e11ter i11tO part11eri11g agree111e11ts witil lltilities alld

otller CII e11tities l1l1der wiliell a CII elltity's COlll111l111ieati011s of a public safet)) 11atl1re­

i.e" COlTI111l111icatiolls to IJrotect tIle safety of life, Ilealtll or property-collid be carried 011

a li111ited ]Jriority basis over tIle IJl1blic safety 700 MI-Iz Iletworl<, vvitll otller ge11eral or

11011-pl1blie safety C01l11l1l1l1icati011s of tIle CII e11tity bei11g carried 011 a secondal'J) basis.
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TIle State of New Mexico provides tilese COll1ll1el1ts ill reS}JOI1Se to tIle

COlll111issioll'S FOllItil FllrtIler Notice of Proposed Rlllell1aI<illg ill tIle above-ca}Jtiolled

IJrOceedillg ("4th FNPRJvf') 1. III tIle 4th FNPRM, tIle C011Ullissioll seeI<s COl1111leilt 011 all

a1J1Jropriate tecIlllicai frallleworI< to facilitate tIle deploYl11ellt alld operatioll of a

llatiollwide, il1teroperable Pllblic safety wireless broadballcllletworI<,z New Mexico is all

early bllilcler of its portioll of tIle lletworl< aild tllerefore tIle fllies allcl}Jolicies adopted ill

tI1is proceeclillg are of great illl1Jortal1ce to tIle State ofNew Mexico. New Mexico

a1Jpreciates tIle C011Ullissiol1' s COlltiI1l1illg effofts ill tllis lllatter tllat is critical to tIle

seCllrity alld protectioll of tIle I1ati011. As detailed below, New Mexico llrges tIle

COI1Ullissioll to refrai11 fr0111 acloptillg l111IleCessary alld preillatllre tecll11ical rllies alld to

1 Service Rllies for tIle 698-746, 747...762 alld 777-792 MHz Bailds, Illl}Jlelllelltillg a
Natiollwide, Broadba11d, Illteroperable PllbIic Safety Networl< ill tIle 700 MI-Iz Balld,
Allle1ldlllellt of Part 90 of tIle COllllllissioll'S Rllles, Third Report and Order and Fourth
Further Notice ofProposed Rule711.akingJ 26 FCC Rcd 733 (2011) ("4 fh FNPRJvf')

2 Id.



allow l11axi1UtUll flexibility by Pllblic safety operators ill tIle selectio1l of llse a1lel 'users 011

tIle syste11l, C011sistellt witll C011gressio11al i11te11t al1d existi11g law.

1. Introduction.

TIle devel01J111e11t al1d delJloY111el1t of a 700 MI-Iz 11atiol1wicle illterOlJerabie !Jllblic

safety broadbal1d l1etworlc is of critical iInportal1ce to tIle State of New Mexico.

Accordil1gly, tIle State of New Mexico 11as t111clertalcel1 reSlJ011sibility for bllildillg a11cl

ope1'atil1g tIle New Mexico 1J01'ti011 of tIle 11atiollwide Pllblic safety broadballd 11etworlc.

III May 2010, ill reS1JOl1Se to a petitioll filed by tIle State of New Mexico, tIle COl11lllissioll

grallted tIle State a waiver allowiIlg New Mexico to bllild allel olJerate all LTE broadband

11etworle lltiIizi11g tIle 700 MI-Iz IJllbIic safety broadbal1d slJectrlul1.3 New Mexico is Olle

of 20 jllrisdictioilS to receive SllCll a grallt. Pllrslla11t to tIle C0111111issi011'S Wctiver Order,

tIle State of New Mexico elltered i11tO a lease agreell1ellt witll tIle Pllblic Safety

Broaclba11d Licellsee (PSBL), tIle Ilolder of tIle llatiollwide licellse, providil1g tIle State

full alltll0rity to build alld operate a broadballd 11etworIe ill New Mexico.4

C011ClI1Telltly witil obtaillillg its waiver al1d lease, tIle State of New Mexico

apIJlied for alld obtailled a Broadbal1d Teclulology 0pIJOrtullities Progralll (BTOP) gral1t

frolll tIle Natiol1al Telecolllllll1l1icatiollS al1d Illforll1atioll Ad11lillistratiol1 (NTIA) to fl1l1d

bllildiIlg of tIle 11etworlc, TIle BTOP grant totals $38 l11illi011 alld tIle State is c011tributi11g

all additional $17 lnillioll ill casll and lilce-leil1cl contributi011S for tIle networle, Presently,

tIle State is actively blliIcli11g tIle NevI Mexico portioll of tIle 11atiollwide 1Jllblic safety

broadballd 11etworle. As a waiver recipiel1t, BTOP gra11tee, active l11ell1ber of tIle

3 Reqllests for Waiver of Variolls Petitio11ers to Allow tIle Establisl1111ellt of 700 MI-Iz
Illteroperable Pllblic Safety Wireless Broadbal1d Networlcs, Order, PS Docleet No. 06-229
(Released May 12,2010) C'YVaiver Order"),

4 YT/Cliver Order, Appellclix B.
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Operators Advisory C0111111ittee (OAC) to tIle PSBL, al1d early builder, tIle State of New

Mexico is a ll1ajor staI<eIloider ill tilis IJrOceedillg,

2. The Commission SllOllld allow luaxiluum flexibility to State allc] regiOJlal
builders while ellsllring an illterolJerability frameworl{ for tIle natiollwide
networI{,

III gra1ltillg waivers to 20 early bllilders, tIle COl11111issioll strllcl< a careful balal1ce

allowhlg waiver recipie11ts to 1110ve forward witil c01lstrllctitlg tileir reSlJective 1JOrtio11s of

tIle nati01lwide lletworl<, wIliIe '~n1itigat[i1lg] allY possible COl1cer11 regardi1lg

'prejudgll1e11t'" of tIle larger rlllel11akiIlg isslles,5 That balallce 11as bee11 worl<i11g to

allow early blliiders to COl11111e11ce deploY111e1lt ill a faslliol1 tllat creates a forl1111 for tl1e

pllblic safety COll1111l1l1ity to learll fro111 tl1ese depIoY111el1ts wIliIe ll1ai11tai11i11g a COllrse

towards l1atiol1wide i11teroperability. As tIle COllllllissiol1 recogllized ill tIle yVaiver

Order, "TIlese early deploY1llellts 1l1ay also assist tIle C01TI1l1issioll ill l111Clerstal1dil1g \VIlat

additio11al iss"ues l11ay arise for IJllblic safety ill cOll11ectiol1 witil tIle larger goal of

establisllillg a llatiol1wide i11terOlJerable broadba1ld l1etwork~ al1d serve better to i11foI'l11 all

parties as we IJrOceed wit1l tIle related rlllelllal(i1lg proceedil1gs.,,6 TIle COl1l111issioll

observed ftlrtiler,

We also recogllize tllat as tilese early deploynle11ts lll0ve forward, tIle
C01lllllissioll will C01lti11lle tIle rulell1al<i11g process, il1Cllldil1g additi011al
C011sideratiol1s of fllies governil1g tecIll1ical illter01Jerability al11011g 1Jllblic
safety l1etworI(s al1d betweel1 Pllblic safety l1etworl(s al1d COl11111ercial
deploYl11el1ts, eitller tllrollgll part11ersilips or ill roal11il1g relatiol1S11ilJS. fiTle
eXjJect these eetrl)) 1tvaiver-based efforts to provide us lvith valuethle insight
· tl · 7Into "71S process.

5 fir/aiver Order at ~11.

6 1d.

7Id. at ~59 (el11pllasis added).
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TIle goal of learllillg fr0111 tIle early clelJloyl11e11ts llas begt111 to be realized. TIle

early bl1ilders llave forll1ed all active alld vibra11t worl<i11g grol1p, tIle OAC, wlliell111eets

weelcly to disCt1SS developiIlg isst1es alld to leaI'll fr0111 eacll otller's eXIJeriellces as

1uell1bers begill their deploy111e11ts. A S111uller grOl1}J of tIle seve11 BTOP grulltees has also

beell forIlled as a sube01l1111ittee of tIle OAC, Wllicllll1eets weel<ly to discuss issues

relevu11t to tIle BTOP delJloy111e11ts. TIle OAC a11d its 111ell1bers are ill close COl1cert witll

tIle PSBL leadersllip a11d tlley rOl1ti1lely clisC11SS iss11es togetller.

TIle early deploy111ellts by waiver recilJiellts re111ai11 very 111l1Cll ill tlleir i11fa11cy.

Tllere is 11111011 still to be learlled fr0111 tl1ese test bed syste111s. We urge tIle C0111111issi011

to allow tl1is lear11ing to C011ti11l1e before 111alci11g allY deeisio11S tllut 111igllt 11a111strillg

develolJ111e11t of tIle Pl1blic safety l1etworlc. Tllere is little to 110 experie11ce witll actl1al

clay-to-day operatiol1 oftllese lJllblic safety delJloy111e11ts or l10W tlley will be llsed.

Hardware al1d applicatio11s are still bei11g developed. ISStleS Sl1Cll as sllari11g of eql1ilJ111el1t

al1d 11etworlc reSOt1rCes al11011g 11eigl1boril1g jllrisdicti011S 11ave yet to be fllily eXlJlored. III

Slllll, tllere is 111l1Cll still to leaI'll as tl1ese early deploYl11el1ts get llP a11d rllluli11g.

Aeeorclil1gly, we 11rge tIle C0111111issioil to refrai11 fr0111 talci11g allY b11t tIle 1110St

basic a11cl11ecessary stelJS at tllis ti111e, reeog11izi11g tllat tIle teell11ieal a11d 0lJeratio11al

lesso11s to be lear11ecl fr0111 early deploy111e11ts will be critical to develolJillg tIle ftlt11re

11ati011wide, il1teroperable Pllblic safety wireless broadba11d 11etworlc. TIle C0111111issi011

Sl10t1ld tal<e 011ly sllell steps tl1at e11s11re all efficie11t a11d flexible 1110del for IJllblie safety

tllat will allow Il1axi11TUl11latitllde for evolvil1g systel11s.

TIle 4th FNPRAif itlcilldes a great al1101111t of detail ill11early all aSlJeets of l1etworl<

e011strllctio11 al1d operatiol1. Sllell "11al1ds OIl" regulation of tIle 111il111tiae of l1etworl(
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operatiolls is best left, at least for 110W, to tIle lletworl< OlJerator(s) tllell1selves-Le., tIle

OAC lllelubers togetller witll tIle PSBL, SllCll extellsive reglllatioll by tIle COl111llissiol1 is

110t Oilly ll1ll1Sl1al but is also IJrel11atllre as 111allY of tIle iteills disc'ussed ill tIle 4th FNPRAif

call110t be resolved lllltil a large fll1l0l111t of furtller worl( is dOlle. Moreover, S0111e isslles

raised ill tIle 4th FNPRNl rallge far beyolld wllat is l1eeded to ensure hlteroperability,

Pllblic safety itself is 1110St appropriately sllited to deterillille l10W to bllild 01,,1t tIle

llatiol1wicle l1etworl<, and detailed, prescrilJtive regll1atiol1S will cllill creative fll1cl

il1telligel1t evollltionary develolJl1lel1ts as jllrisdictiollal deI)loyl11ellts are rolled Ollt alld

operatiollallearllillg OCCllrs.

As tIle COl1l1llissiol1 previo·usly recogllized,

By ellactillg tIle 1997 Blldget Act, COl1gress sOllgllt to acllieve two
ill1portallt goals, TIle first was to provide slJectrl1l1l S11fficiellt for IJllblic
safety to l11eet Cllrrellt alld proj ected COlll1l1llllicatiolls reqllirel11ellts,
illCllldillg innovative technical applications. TIle secolld was to provide
the 111ini111U111 technicctl ji"a111elVOrk necessar)) to standardize operations in
this spectrul11. bClnd.... ,,8

Accordil1gly, allY rules adopted by tIle COlll11lissioll Sl10l11d foster tIle COllgressiol1al il1tellt

of facilitatillg il1110vative tecll11ical apIJlicatiol1s wllile IJrovicliIlg tIle 711inil11.U111 teclll1ical

fral11eworl< llecessary to stalldardize operatiollS all tIle l1etworl<,

3. Tilere SllOul(] be a single nation,vide networl{ ,vitll Inaxilnlllll flexibility for
local, regional, and State deployments.

New Mexico SllPIJorts tIle cOl1cept of a sil1gle llatiol1wide l1etworlc ratiler tIlal1 a

lletworl< of lletworlcs apIJfOacll as tIle apIJropriate visioll for bllildillg Ollt tIle IJllblie safety

8 The Develop111ent ofOperational) Technical and SjJectrU111 Require111ents for Jvfeeting
Federal) State clnd Local Public Safet)) /lgenc)) C0111111.unication Require111ents Through
the JTear 2010)' Establish111ent ofRules and Require711ents for Priorit)) Access Service,
First Report alld Order al1d Tilird Notice of Proposed Rlllel11al<il1g, 14 FCC Red 152, 155
(1998)(e1111Jllasis added)(llereafter, "First RejJort and Order".
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lletworl(, New Mexico views its deploy111el1t as beiIlg tIle New Mexico portioll of tIle

l1atiollwide 11etworl<, ratller tIlal1 as a sta11clalolle separate l1etworl<, WitIli11 a l1atiollwicle

franleWorl( tllere is alll}Jle 1'00111 for local, state al1cl regioilal variatiolls in adclressillg

differillg Ol)eratiollal, "lISe a11d flUlclillg 1110clels all1011g j~lrisclictiollS, A "olle...size~fits~~Jl"

approacll W011Iclllalll})er accolllnlodati11g the range of clifferillg l1eeds tllat exists al11011g

jurisdicti011S alld tllerefore Sllcll all apl)roacIl111l1st be rejecteeL TIle COll1111issioll SI10111d

iIlsteacl create rllies tllat foster tIle "regiol1al flexibility 11ecessary to allow elltities tIle

opporttlllity to fasllioll approaclles tailored to nleet tIle illClividllal11eeds of diverse

regiollal COlll111l111ities,,,9

4. Rllral jllrisdictions face unique challellges alld lllaxi,uuIU flexibility should be
allowed for rllral jurisdictions to establisll tecllnical, coverage and fUlldillg
models that will facilitate tIle rural buildollt.

As Olle of tIle 1110St rural states ill tIle 11atiol1, New Mexico faces sigllificallt

11llrdles ill addressillg tIle critical pllblic iIlterest need for wireless broadba11cl

C01l1111l111icatiolls deployillellt Give1l tIle econol11ics of C0111111l111ications l1etworl<

deployll1e11t, 11ew tecllilologies al1d services gel1erally bec011le llbiqllitOllS ill llrball areas

far 11lore rapidly-a1lel witlll110re c0111petitive ciloices-tIlall ill rllraI areas, Alld yet ill

fllral areas tIle 11eed for 1110bile broadbal1d C011111lllllicatiol1s critical to tIle safety of IleaItil

life alld prolJerty is every bit as inlportant as it is ill llrbal1 areas, TIle State of New

Mexico C011Cllrs \vitI1 tIle COll1111ission's 0bservati01l in tIle 4/h FliPRJ'l, recogllizing "that

C011l11lerciai providers oftell Ilave ecollo11lic hlcentives to cOllce1ltrate tileif 11etworl<

deploylllellts i111ligll})01Jlllatioll areas bllt tl1at pllblic safety broadba1ld llsers will reqllire

9 Id. at 156,
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coverage availability evell illiligilly rl1ral areas. ,,10 Il1deed, givell tIle lacle of available

alternatives in rl1ral areas cOlllpared to llrban areas-wllile il11110st llrbUll areas Olle is

Ilever 11l0re tilan a few steps frolll a broadband connection poiIlt, in rural areas it is not

l111COI11111011 to be l11al1Y llliles froll1 tIle l1earest COIll1ectiol1 POillt or broadbal1d l10tSPOt~·.

tIle l1eed for ralJid pt1blic safety 1110bile broaclbal1d deployl11el1t ill rural areas CUl1110t be

overstated. AccordiIlgly, tIle FCC Sl10lIId give l11axilll1Ull latitlide to fl1ral jllrisdictiollS to

fornll11ate tecll11ical, coverage, operatiol1al and flindillg solutiollS that will facilitate tIle

rural blIiIdol1t of tIle l1atiol1wide l1etworle.

5. TIle COIDlnission Sllould allow maxilDum flexibility to jllris(lictional
operators to (leterlnine what users to allolv 011 tIle networl{, alld stIch
flexibility is consistent lvith existing la"v.

TIle COll1111issioll seeles COll1111e1lt witll regard to eligible users 011 tIle l1etworle, and

specifically vvlletller critical illfrastrllcture entities suell as utilities ("CII el1tities") can be

eligible users 011 the lletworlc ul1cler § 337 of tIle C01ll1llll11ications Act. II TIle

COll1111issioll also expresses COllcerl1 abolit wlletller it llas legal al1tllority to allow SllCl1

sllared lIse of tIle pliblic safety broadballd networlc. 12 As disclissed below, tllere are

strollg policy COl1sideratiol1s tllat slipport allowitlg sllared llse of tIle IJ11blic safety

11etworlc, a11d there is no doubt that the C0111711ission has the legal authorit)) to alloltv such

use under the existing slctlute, regulations and C0711711ission jJrecedent.

10 41h FNPRJvJ at ~ 73.

II 41h FjVPRJvfat~~ 134-140.

12 Id. at ~ 135.
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a. Policy COllsideratioJlS SUIJport allowing sllurccl use between ell
entities and Public Safety on the Nationwide Public Safcty Broaclband
Networl{.

TIle State of New Mexico }JreViOtlsly filed extel1sive COl1l1l1el1ts witll tIle

COl1l11lissiol1 tllat set fortl1 tIle policy COllsideratiol1s SllPIJortillg allovvillg public safety

el1tities to partner witll CII elltities to bllild and lIse the lletworl(.13 As explained ill tllose

eOlll11lellts, tIle COll11llissiol1 Sllould adOlJt rules allowillg public safety elltities to el1ter

illtO partllerhlg agreell1el1ts witll CII elltities u11der wlliell a CII elltity' s eOll1111Ullications

of a public scifet)) 11atlIre-Le., COlll1l1lUlicatiol1S to protect tIle safety of life, llealtll or

lJrolJerty-"",-collld be carried on a li111ited ]Jriorit)) basis over tIle 700 MI-Iz public safety

broadballd lletworl<, witll otller gelleral or 1101l-1Jllblic safety COlll1l1ul1icatiolls of tIle CII

elltity bei1lg carried 011 a secondar)) basis. SllCll1Jartlleril1g agreel11el1ts, or "MOD's" for

silareclllsage SllOll1cl detail tIle IJarties' flUldillg 0 bligatiolls, llsage rigllts allcllJriority of

service lUlder variolls cirCUlllstallces al1d levels alld tYIJes of eluergel1cies, ill accordal1ce

witll tIle overarcllhlg goal of bllildiIlg a llatiollal pllblic safety broadballd lletwork.

COllsideratiolls sllpportillg SUCll sllariIlg illcillde:

• CrI entities have reqllirel1lel1ts Silllilar to Pllblic Safety entities for seCllre, reliable,

I1ardel1ed, dedicated COll11lll111icatiollS lletworl<s tI1at wilI110t fail dllrillg se,'ere

il1cidellts, ll1all1llade or llatllral disasters, or tillles of ell1ergel1CY.

• Pllblic Safety el1tities oftell \vorl< closely witll CII el1tities ill respOllclillg to

illcidel1ts, and Clr e11tities oftell playa critical role alol1g with Pllblic Safety first

respOllders ill protectillg tIle safety of IlealtIl, life alld property.

13 C0111111ents b)) the State ofNe1'v Afexico on Petitionsfor flT/aive to Deploy 700 MHz
Public Safet)) Broadband netl/vorks, filed by tIle State of New Mexico ill Docl<et 06-229
(October 15,2010).
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• CII e11tities ca11Ileip to fUlld tIle blliidollt al1d1l1ail1tella11ce of tIle IJllblic safety

broadbal1dlletworl<.

Tilese IJolicy C01lsicleratio1ls are addressed 1110re fully ill tIle State of New Mexico's

October 15, 2010 COl11111el1ts Sllb1uitted ill DocI<et 06~229 a11d accorclil1gly, ratiler tIlan

repeatil1g tll0se C01111l1e11ts Ilere, tIle State of New Mexico il1corporates tllose COll1111ellts

l1erei11 by refere11ce I

b. TIle Conl1nission has Legal Authority to allolv sllarillg with ell
entities IJUrsuant to authorization by public safety operators.

C011gress 11as give11 tIle COl1l11lissioll very broad latitllcle llllder § 337 to estabIisil

r11les to foster tIle develop1l1el1t of a pllblic safety broadballd 11etvvorI<:. TIle statllte states

tllat, "tIle C0111111issi011 sllall allocate" 24 MI-Iz of tIle 700 MI-Iz balld "for pllblic safety

services according to the ter111S clnd conditions established b); the C0111711ission ill

COl1sl1ltatioll witll tI1e Secretary of COl111l1erce alld tIle Attoflley Gelleral." 14 As discllssed

below, tllis very broad rllIelllaI<i11g alltIl0rity gives tIle C0111111issioll tIle legal basis for

allowil1g sec011dary lIse by ell e11tities 011 tIle IJllblic safety slJectrl11111JllrSllallt to

agreel11ellt witll pllblic safety operators evell for 11011-critical C011l111l111icati011s.

111 additioll to tIle gelleral delegatioll of broad flllell1al(illg autllority to tIle

C0111111issiOllll1lder § 337 (a), tIle statllte ill § 337 (f) (1) also specifically cOlltel1lplates

lIse of the spectrll1l1 by "11011-goverll1llel1tal elltities" (NGO's) for critical C011l111l111icatiolls

of a Pllblic safety l1atllre, based 011 authorizatiol1 fr0111 a goverl11l1e11t e1ltity wll0se prinlary

lllissioll is tIle protectiol1 of life, Ilealtll or IJfOperty, TIllIS, based 011 tIle IJlai1l111eallitlg of

tIle statute itself, IJlIblic safety jllrisdictiol1s deployi11g al1d 0lJeratitlg IJarts of tIle

14 47 USC § 337 (a) (1) (e1ll1Jllasis added).
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11ationwide 11etworl< Call allow llse of tIle 11etworI< for COll1111ullicatioils of a IJl1blic safety

11ature by erI elltities all a IJril11ary basis tllrol1g11 partlleri11g arra11gel11ellts.

In 1998, tIle C0111111issiol1. issl1ed tIle First RejJort and Order, to i1111J!e111ent tIle

Congressiollallual1clate Ullcler § 337 Ullcl Hto establisll tIle ter111s al1d COllcliti011S that will

gover11 llse of tIle 24 11legallertz of spectrl1l11 rece11tly reallocatecl fr0111 broadcast to IJublic

safety services." 15 III aclopti11g eligibility rllies for tIle spectrlUl1, tIle C01111l1issio11

il11pIenlel1tecl all i11CllIsive i11terlJretatioil of goverl1111elltal elltity eligibility, COI1Cllldillg

Htllat state or local gover11111e11t e11tities are eligible for lice11si11g ill tIle 700 MI-Iz ba11d

vvitho11t fl1rtller SI10wi11g as to eligibiIity"~i.e., witll0l1t allY 11eed to Sl10W tllat tlleir

prinlary 1111ssio11 is of a IJl1blic safety 11uture. 16 TIle COI1Ullissioil C011Clt1decl furtller that,

~~NGOs are also eligible for Iice11si11g ill tIle 700 MI-Iz balld if apIJrovecl by all appropriate

state or local gover11111ellt elltit)r"--i.e., a state or local goverll111el1tal el1tity wll0se

l11issio11 is tIle oversigllt of or IJrovisio11 of public safety services. 17

TIllIS tIle COlll11lissioll ilnple111el1ted tIle plai111llea11illg of § 337 (f) (1) to itlcillde

eligibility by NGOs for COlll1lll111icatiolls of a P11blic safety 11atl1re IJUrSuallt to

al1tl10rizati011 frOll1 all eligible gover11111e11t entity. Wit11 regard to elr elltities specifically,

tIle COlll111issiol1 exp1ailled t11at "a COI1Ullerciall1ti1ity cOl11pallY, \vitll alJlJrOpriate

goverl1111e11tal a11t1101'izatio11, is eligible to hold licel1ses for slJectrll111 ill tIle 700 MI-Iz bal1d

for llse Wlle!l it provides services to protect the safety of life, l1ealtl1 or IJl'operty that it

15 First Report and Order, at ~ 3.

16 1d. at ~ 54.

17Id. at ~~ 55-56.
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does 110t 111al<e C0111111ercially available to tIle public.,,18 TIle eligibility rlIles adopted ill

tIle First RejJort and Order are set fortll ill § 90,523 of tIle COll1111issiol1, s rll1es,

III 2004, whell tIle COlll11lissioll adopted rlIles aiIowil1g th.e leasillg of IJublic sufety

slJectrU111, tIle C0111l1lissioll based its decisi011 011 Wll0 wo-ulcl be eligible to lease plIblic

safety spectrull1 011 tIle eligibility rules adopted ill tIle First Re.lJOrt and Order, 19 TIle

COll1111issioll deternlin.ed that IJarties eligible to lease pllblic safety spectrull1 vvould

i11clude not only public safety entities, but also "entities providing COl11111ullicatiolls ill

sllpport of pllblic safety operatiolls,,,20 III tIle Leasing Order, tIle COl11111issi01l

specifically declil1ed to allow tIle Ieasi11g of pllblic safety slJectrul11 for COll1111u11icatiol1s

of a pllreIy C0111111ercial11atllre or COllUl1l111icatio11s otller tlla1l ill sllpport of IJllblic safety.21

III 2007, ill tIle Second Report anel Order, tIle C0111111issioll al11el1decl its rules to

allow a C0111111erciai D Blocle will11er to lIse tIle pllblic safety broaclbal1d s1Jectrl1111 for

pllrely C01111l1ercial COll1111U11icati011S 011 a secol1dary basis al1d sl.lbj ect to IJreel11ptiOl1, ill

exclla11ge for tIle D BIocle Wil1l1er'S agreel11el1t to fl111d tIle buildollt of a 700 Ml-Iz

11atiol1wide public safety l1etworl<.22 III explaini11g its decisioll, tIle COlll11lissioll observed

tllat allowitlg the D Blocle wi1111er to lIse tIle Pllblic safety broac1bal1d slJectrull1 for purely

cOl11nlerciai purposes 011 a seco11dary IJreelllptible basis WOllld "110t lUlclerll1iIle tIle

18 Id. at ~ 72.

19 Pro7noting Efficient Use ofSjJectru711 through the Eli711ination 0.[Bctrriers to the
DevelojJ711ent ofSecondar)) Markets, 19 FCC Rcc117503, at ~ 53 (2004) ("Leasing
Order").

20 47 CFR § 1.9048.

21 Leasing Order, at ~~ 53-56.

22 Service Rulesfor the 698... 746) 747-762 and 777-792 AIHz Bands)' I711ple111enting a
Nation1/vide

J
Broadbctnd) Interoperable Public Safet)) Netl/vork in the 700 MHz Band,

Second Report a11d Order, 22 FCC Red 15289 (2007)("Second RejJort and Order"),
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-
'lJri11Ciple pl1rpose' of tIle services IJrovided ill tl1is ba11d 'to protect tIle safety of life,

l1ealtll or IJfOlJerty,' as reqt1irecl by SeetiO!l 337. ,,23 TIle COl11111issiol1 110ted tilut allowh1g

SllCll COl11!11ercial use of tIle spectrull1 was justified as "all i1ltegra1lJart of a viable

frall1eworIc for ellablil1g tIle 700 MI-Iz Pllblie/Private IJartllersilip to filla1lce tIle

COllstructiol1 of a l1atiollwide, illterOlJerable public safety broadballdlletworl<. ,,24

TIle COl1l11lissiol1 enl1Jllasized, "We disagree witll C01l1111ellters wl10 assert tIle Aet

prollibits lIS frOll1 per111ittiIlg COll11llercial operatiolls 011 a seeol1dary basis ill tIle 700 MI-Iz

Pllblic safety spectrul11 to facilitate tIle bllild-ollt of a public safety lletvvorlc. ,,25 III

respOllse to C0111111ellters wilo sllggested tllat § 337 (a) (1) Sholl1d be cOllstrlled as

reqlliri1lg tllat tIle public safety broadbullcl spectrlllll "be llsed exclusivel)) for IJublic safety

ser,riees," tIle C01l111lissi011 eXIJlai11ecl tllat, "tIle statlltory IJrovisi01l, 110vvever, COlltai1ls no

SllCllIil11iti11g lallgl1age. ,,26 TIle COl11111issiol1 eXIJlai11ecl fllrtller:

Moreover, Seetiol1 337 (a) (1) cOllfers llPOl1 tIle COl1111lissioll tIle alltl10rity
to allocate 24 11legallertz for Pllblic safety services' accorclillg to tIle ter111s
a11cl COl1clitiol1S establis1lecl by tIle COl11111issioll.' We COllstrue tllis pllrase
as affording lIS broad discretioll to i1111Jose COllditi011S 011 tIle llse of tllis
slJeetrunl to effectuate its 0lJtill1al lIse by Pllblic safety, al1d tIle COllditiol1
at isslle Ilere serves jllSt SllC11 a pllrpose. Nal11eIy, tIle secollclary
preell1ptible COl11111erciaillse COllditioll willilariless private sector
reSOllrces to facilitate tIle c011st1'llcti011 of a l1atioll,vicle illteroperable Pllblic
safety broadbancllletvvorl< fur lIse ill tllis slJectrl1l11....27

TIle Conlnlissiol1 explained fllrtller, "In any evellt, even \vere we to C011strue

SectiO!l 337 (a) (1) to require tl1is 24 l11egallertz of spectrU111 to be elevoted excillsively to

23 Id. at ~ 414.

24 I d. at ~ 416.

25Id. at ~ 419,

26Id.

27Id.

12



the provisiol1 of 'public safety services,' we WOllld reacll tIle sal11e COI1Clusio11 becallse tIle

defil1iti0l1 of 'Pllblic safety services' does 110t foreclose the seco11dary pree111ptible

C0111111erciai use at isslle Ilere.,,28 Instead, tIle C01111l1issioll observed, "tIle statute flexibly

defi11es '}Jtlblic safety services' as services 'tIle sole or ]JrirlcijJal pllrpose of wilieI1 is to

protect tIle safety of life, 11ealtll, or property.,,29 TIle COll1111issioll deterll1il1ed:

Alltllorizillg secollc1ary preel11ptible COll1111ercial operatiolls does 110t
i111}Jair or l11aterially detract fr0111 tI1at statlltorily l11alldated "pri11Ci}Jal
pllrpose." I11deed, it furtllers tIlat ptlrpose, as 110te above, by 11la1<:il1g fUl1ds
available for t}le c011structio11 of a l1atiol1wide broadballcliletworl< tllat will
greatly be1lefit }Jllblic safety llsers.30

TIle Conl1l1issio11 COllciuded, "Del1ying }Jllblic safety tIle bellefits of secolldary llse would

tl1l1S \vorl< agai11st tIle i11te11t of COllgress by del1yi1lg }Jllblic safety a lueallS of efficie11tlY

and effectively lllal<il1g llse of tlleir spectrlllll. ,,31

TllllS, it is clear tllat tIle C01l1111issioll 11as broacllegal alltll0rity to allo\v }Jllblic

safety e11tities to e1lter agree111el1ts witll CII el1tities tllat wOlllel provide for ell access to

tIle spectrll1ll as llsers of tIle Pllblic safety l1etworI< ill ret1lrl1 for l1elphlg to fl1l1cl tIle b1lilcl...

Ollt of tIle 11etworl<. If tIle COl111l1ission cOllid allow SllCl1 all arrangel11e11t witll res}Ject to a

D Blocl< wi1111er for tIle }JllrpOSe of fosteriIlg 11etwor1<: blliId...out, it can certai111y do so witll

respect to ell e11tities ill f1lrtl1era11ce of the sal11e }Jurpose. N011-}J1lblic safety

C011l11l11nicatio11s of tIle ell e11tity would be allowed 011ly 011 a secoildary, preel11ptible

basis, witl1 ell C0111111l111icatio11s of a critical or "Pllblic safety" l1atllre-Le.,

COll1nlllnicati011s for tIle safety of life, IlealtIl or property-being allowed all a 11igller

28 Jd. at ~ 420

29 Jd.

30 I d.

31 I d. at ~ 424.
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priority basis IJllfSual1t to alltll0rizatiol1 froll1 tIle IJublic safety elltity ill accorda11ce witll

§337(f).

Altll0l1g11 tIle COl11111issioll1JrOposed itl tIle Third Further Notice32 to a111el1cl its

rules and prollibit tIle PSBL fr0111 selli11g service on the Pllblic safety slJectrunl to NGOs

W]lose sole or pril1cipal pllrpose was sOl11ething other thal1 to protect tIle safety of life,

health or property, tllat telltative COI1Clusiol1 does 110t l111derl11ille tIle COll111lissiol1, s

alltll0rity to allow sllari11g witll ell e11tities, First, tIle prOIJOsal ill tIle Third Further

Notice was 011ly a te11tative C011Clusioll tllat was 11ever adopted i11tO law; accordingly it is

110t bi11ding.33 SeC011cl, altll01Jgll tIle C011111lissi011 proposed tllat tIle PSBL would 110t be

allowed to sell service to ell e11tities, tIle C0111111ission lloted tllat ell e11tities W011ld still

be able to buy service 011 tIle sllared llse l1etworl( fr0111 a D Bloel< willl1er wit]} tIle result

tllat CII COll1111l111icatiollS cOlliel still be carried 011 tIle IJllblie safet)! speetrul11 011 a

secondary basis,34 TIle COll1111issi011 was attel11ptiIlg to l11al<e pllrcllase of tIle D Blocl< by

potential bidders a 1110re lucrative propositiol1 by reguiri11g err elltities to blly service 011

tIle spectrull1 fr0111 a D BlocI\: \iViIl11er ratller tIlall fro111 tIle PSBL, tllereby IleIpil1g to

acllieve tIle llltil11ate goal of bllilcl-ollt of tIle pllblic safety 11etworl<.

Witll tIle passil1g of pla11s for a D Block: allctiol1 wil111er tllat wOllld be reqllired to

fund tIle blliid-ollt of tIle 11ati011wiele public safety broadba11cll1etworl<, tllere is 110 longer

any reaSOl1 to prollibit elr el1tities fro111 obtaiIlil1g service 011 tIle pllblic safety speetru111

32 Service rules for the 698-746) 747-762 and 777-792 AIHz Bands) I111jJle111enting a
Nationl'vide) Broadband) Interoperable) Public Safet)) Netl/vork in the 700 A1I{z Band,
Tllircl Fllrtller Notice ofProlJosed Rllle111akitlg, 23 FCC Red 14301 at ~~ 325-326 (2008)
("Third Further llotice").

33 See AiTS and TIV;lTS Market Structure, 61 Racl. Reg. 2d 417, 'if 17 (1986) ("tIle Notice
"vas si111pIy a proposal at tIle til11e, allcl tllerefore not biIlclillg").

34 Third Further Notice at ~ 326.
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frOll11J1Jblic safety operators. Illsteacl, tllere is strollg prececlel1t Ul1cl Justificatioll for doiIlg

so as a llleans to obtaill fll1ldillg to Ilelp bllild-out tIle l1etworl< to fulfill COl1gress'

111allc1ate. Accorclillg1y, tIle COll11l1issioll sIloulcl allow llluxill1Ull1 flexibility to local, state

al1d regio11al Pllblic safety bllilders/olJerators to e11ter i11tO llsage agreellle11ts witIl CII

elltities tIlat provide for fl111dil1g of tIle lletworl< ill excllul1ge for access,

6. The COllllnission ShOllld allo"v luaxiluulU flexibility to jllrisdictional
operators to deterluine what uses to allo'v on the networ){.

The State of New Mexico SUIJports allowing jurisdictional operators to c1eternline

wllat llses to allow 011 tIle lletworl< based 011 regiollal operatiollalileeds. III tllis regard,

New Mexico 110tes tllat eigllt of tIle wai,'er recilJiellts, i11CIlldillg New Mexico, are already

011 record ill sllpport of allowillg fixed llses 011 a priIl1ary basis 011 tIle l1etvvorl<.35 Tilis

positi011 is COllsistellt vvitIl COl1gressiol1aI il1tellt, tIle carefll1ly COllsidered views of tIle

COl1l111issioll alld witll tIle regulatory flexibility allowed to COl1l1l1ercial carriers.

III tIle allocatioll proceedi11g followil1g tIle Blldget Act, tIle COl1111lissiol1

acla.l0wledged, "as required b)J the Budget 11et "' vve are ailocati11g 24 MI-Iz of spectrllll1

to tIle fixed and 7110bile services 011 a pri111Ctr)J basis for plJblic safety services. II 36 TIle

COlll11lissio11 later sought to ill1plelllellt tIle COllgressional intent tllat all Pllblic safety

COlll111unications needs, including requirenlents for fixed use services, be acconl1110dated

011 a IJrinlary basis 011 tIle pllblie safety 700 Ml-Iz spectrUll1.

35 See Petiti011 For Reconsideratiol1 (filed ill respollse to all Order of tIle Pllblic Safety al1d
H01l1elalld Security Bllreall restrictillg llse of fixed services by waiver recilJiellts to
"allcillary" al1d "sec011dary" status), PS Docket No. 06-229 (Jal1uary 10,2011).

36 Reallocatioll of Televisioll Clla1l1leis 60 ... 69, tIle 746-806 MI-Iz Balld,36 ET DocI<et No.
97-421, Report and Order, 12 FCC Red 22953 (1998) at ~ 12 (e111pllasis added).
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After careft111y consic1eriIlg the issue of priIl1ary fixed use on the 700 MI-Iz publie

safety broadbal1d spectrl1111 tIle C0111nlissiol1 te11tatively cOl1eludec1, "tIle sllared wireless

broac1bal1cll1etworl( I11t1st provide for fixed and 1110bile voice, video, alld data

CalJability, ,,37 Il1111al<il1g tllis te11tative COI1Clusio11 tIle C011111lissiol1 cOllsidered various

argtUl1e11ts SUrrOl111dillg fixed use, 110tiIlg tllat wIliIe "[w]e alJlJreciate the COllcern that

certai11 [fixed] UIJplications coulclilave a significfll1t i1111Jact on l1etwork desig11 and costs

," we fil1d tllat allY effort to IJrohibit certai11 types of applicati011s wOl1ld be

COlulterprodllctive to ellcouragi11g deveIop111el1t a11d llse" of tIle 11etworl(, TIle

C0111111issi011 observed, "e1l1erging 11etworlcs a11d tecll11ologies are capable of

aCC01111110datil1g a wide variety of services" al1cl fl1rtller el11pllasized, "[vv]e expect

operators alld llsers of tIle s11ared net\iVorl< will lllal<e reasollable juclgl11ellts as to tIle

applicatiol1S tllut will rlUl 011 tIle l1etworic a11cl will aclalJt to 111eet evolvi11g requirelllellts, 1138

TIle C011l111issio11'S te11tative C01101l1Si011 is C011siste11t witll tIle rigllts of C0111111erciai

OlJerators at 700 MI-Iz to desig11 tileir OW11 systel11s witI1111axi111l1l11 flexibility for all uses,

fixed as well as 1110bile,39

III SlUl1, tllere is 110 legitiIl1ate tecll11ical reaS011 to IJrOscribe jurisdictiol1al operators

frOl11 deployil1g fixed llses 011 tIle l1etworl<. TIle COl11111issi011 Sl10ulcl110t Sllbstitl1te its

jt1clg111e11t for tllat of tIle Pl1blic safety operators of tIle 11etworlc ill deterl11il1i11g wl1at uses

111ay be of critical il11portance and 111ay warrallt priority statllS.

37 Third Further Notice at ~1 06.

38 Id.

39 See 47 CPR § 27.2 a11d 47 CFR § 27.5.
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CONCLUSION

III view of tIle foregoillg, tIle State of New Mexico requests tIlat tIle COlllI11issioI1

adopt rllies aI1d IJoIicies COl1sistellt ,¥itll the views expressed Ilereill.

Respectfully SUbl11ittec1,

STATE OF NEW MEXICO
DepartIl1el1t of Il1forll1atioll Technology
Cabillet Secretary/CIO

By: 0 0AMJ2~--
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