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Released: April 4, 2011
CONSUMER AND GOVERNMENTAL AFFAIRS BUREAU SEEKS COMMENT ON:

THE JOINT PETITION FILED BY DISH NETWORK, LLC, THE UNITED STATES OF
AMERICA, and THE STATES OF CALIFORNIA, ILLINOIS, NORTH CAROLINA, AND OHIO
FOR DECLARATORY RULING CONCERNING THE TELEPHONE CONSUMER
PROTECTION ACT (TCPA) RULES
AND

THE PETITION FILED BY PHILIP J. CHARVAT FOR DECLARATORY RULING
CONCERNING THE TELEPHONE CONSUMER PROTECTION ACT (TCPA) RULES

AND
THE PETITION FILED BY DISH NETWORK, LLC FOR DECLARATORY RULING
CONCERNING THE TELEPHONE CONSUMER PROTECTION ACT (TCPA) RULES
PLEADING CYCLE ESTABLISHED
CG Docket No. 11-50

Comment Date: May 4, 2011
Reply Comment Date: May 19, 2011

The Federal Communications Commission (Commission or FCC) has before it three petitions for
declaratory ruling raising similar issues concerning the Telephone Consumer Protection Act of 1991
(TCPA)." The petitions arise from two pending federal court lawsuits filed under the TCPA. In this
public notice. we seek comment on the petitions.

" Telephone Consumer Protection Act of 1991, Pub. L. No. 102-243, 105 Stat. 2394 (1991), codified at 47 U.S.C. §
227. The TCPA amended Title Il of the Communications Act of 1934, 47 U.S.C. § 201 et sey






party retailers that allegedly violate section 227(b)(1)(B)."* To support its request, DISH relies
exclusively on the private right of action language provided in section 227(b)(3) to redress violations of
the prerecorded call restrictions.” This section allows a person or entity to bring an action in state court
to enjoin the violation and recover monetary damages.'* [f the Commission determines that liability for
unlawful prerecorded calls made by third-party retailers attaches to a company contracting with the
retailers, DISH argues that such liability should be either based on the call being made at the “direction
and request” of the company at issue'’ or based on federal common law principles of agency.'®

[n its petition, Charvat requests that the Commission clarify that a company on whose behalf a
telephone solicitation is made bears the responsibility for any TCPA rule violation incurred by the party
acting on the company’s behalf.'” To support his request, Charvat relies on the private right of action
language provided in section 227(c)(5) and applies it to violations of prerecorded call restrictions.'® This
section allows a person who has received more than one call within a 12-month period “by or on behalf
of” the same entity in violation of the TCPA’s do-not-call provisions to bring an action in state court."
Charvat suggests that the plain meaning of the phrase “on behalf of” should determine whether third-party
retailers can be held liable for unlawful calls.”® If the Commission determines liability for unlawful
prerecorded calls made by third-party retailers does not attach to a company contracting with the retailers,
Charvat argues that such liability should be determined based on federal common law principles of
agency and joint venture law.*'

Finally, the United States and the States ask the Commission to declare that an entity on whose
behalf a third party solicits the sale of the entity’s goods or services is liable for TCPA violations
committed by that third party.” To bolster its request, the United States and the States rely on the actions
by states language provided in section 227(f). This section permits a state’s attorney general to bring an
action against any person who has engaged or is engaging in a pattern or practice of telephone calls that
violate the TCPA.* To resolve assignment of liability, the States also rely on the “on behalf of* language
in section 227(c)(5), the do-not-call private right of action provision, and apply it to violations of
prerecorded call restrictions.™
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