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SUMMARY 

Tennis Channel is a national cable sports network that provides 

comprehensive coverage of major tennis events, including the tennis Grand Slams and 

nearly all of the top tennis tournaments worldwide, as well as substantial original non­

event programming of interest to tennis fans and tennis players. Comcast, the largest 

multichannel video programming distributor in the nation, currently carries Tennis 

Channel on its Sports and Entertainment Package, an expensive and narrowly-penetrated 

premium tier. This carriage complaint is necessitated by Comcast's discriminatory 

refusal to provide Tennis Channel with the broader carriage that it provides to the 

3l-cTIilarly situated sports networks it owns (such as the Golf Channel and Versus) and that 

is otherwise appropriate in light of Tennis Channel's quality and performance. 

In June 2009, following protracted discussions centered on Tennis 

Channel's insistence on being carried on broadly penetrated tiers comparable to those 

Comcast affords to its affiliated networks, Comcast declined to make any changes in 

Tennis Channel's carriage or tiering arrangements. During these discussions, Tennis 

--;Cc\I;,;'lel provided Comcast with substantial information about major investments it had 

made in programming and service during recent years, such as its launch of Tennis 

Channel HD and its new in-depth coverage of the four tennis Grand Slams, and about the 

growth it had achieved in . 

Comcast did not challenge these showings, and it provided no reason for 

its decision, which has stranded Tennis Channel on a premium tier received-for a 

substantial extra charge-by only one tenth as many Comcast subscribers as Golf 

Channel and Versus. Even though those programming services are by all objective 

standards competitive with and comparable to Tennis Channel, they are carried on 
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Comcast's most widely received programming tiers and are available to subscribers at no 

extra charge. In fact, Comcast relegates only unaffiliated services like Tennis Channel to 

its narrowly-penetrated premium sports tier. 

This differential treatment is entirely consistent with the "different level of 

scrutiny" that Comcast's President, Stephen Burke, has admitted Comcast affords its 

affiliated networks. According to Mr. Burke, Comcast treats affiliated networks "like 

siblings as opposed to strangers"; that is presumably why these channels receive 

enhanced carriage opportunities that unaffiliated networks do not receive. 

There is no doubt that Comcast's discriminatory refusal to provide Tennis 

Channel with broader carriage is based on its explicit understanding that by doing so 

Comcast is harming the network's ability to compete in the cable marketplace. 

Comcast's own executives have confirmed their recognition that carriage of any program 

service on Comcast's premium sports tier "would adversely affect the license revenue" 

earned by that network, and that the tier is "not viable" if the network is "ad-supported," 

as Tennis Channel and Comcast's affiliated sports channels are. And Comcast is itself 

remarkably sensitive to any actions by others that reduce the reach of the networks it 

owns. Thus, when DIRECTV announced its intention to move Versus to a less 

penetrated tier because of concerns about the channel's quality and performance, a 

Versus executive called the move "a non-starter" and stated that Versus would not 

"accept a situation where Versus can lose 6 million viewers." In short, Comcast has 

acknowledged that placement on narrowly-penetrated tiers severely undermines a sports 

network's ability to compete in the cable marketplace. 
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The limited carriage Comcast provides to Tennis Channel causes specific 

and concrete harm to its ability to compete for viewers, advertisers, and the rights to 

cablecast tennis events. Moreover, Comcast's position as the market leader, with power 

in many of the most important media markets, and its ability to influence the decisions of 

other cable companies, even further exacerbate these harms. 

This is not a circumstance that may be dismissed simply as the unfortunate 

result of otherwise permissible business decisions by Comcast. As this Complaint 

demonstrates, there are no material operational differences-in subject matter interest, in 

quality of service, , or in any other objective standard of performance-that 

would justify the disparity between how Comcast treats Tennis Channel and how it treats 

its owned sports networks. Indeed, when measured against the very factors Comcast 

purports to use to calculate the carriage potential of individual program services, Tennis 

Channel outranks both the Golf Channel and Versus. 

It is inescapable that Comcast's discrimination in the terms and nature of 

Tennis Channel's carriage results solely from a decision-proscribed by Section 616 of 

the Communications Act-to protect its networks from competition with an unaffiliated 

programming service, and to weaken an entity that stands in the way of Comcast' s ability 

to achieve its own internal programming plans. 

Congress adopted Section 616 to further the public interest goal of 

protecting programming diversity and competition in the cable television market. It 

explicitly reached the judgment that such diversity and competition would be imperiled if 

cable system operators could discriminate against unaffiliated networks simply because 

they did not own them. That is precisely what Comcast has done here, and this case is 
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the paradigmatic example of how a cable operator like Comcast-the nation's largest and 

most powerful cable operator-can engage in overt and predatory discrimination and 

undermine the congressional goal of a healthy marketplace populated with networks able 

to compete and prosper without regard to affiliation. 

It is for these reasons that Tennis Channel seeks remedial orders that 

would require Comcast to carry Tennis Channel fairly, on the same basis as it carries its 

own affiliated services. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

) 
In the Matter of ) 

) 
THE TENNIS CHANNEL, INC., ) 

Complainant, ) 
) 

v. ) 
) 

COMCAST CABLE COMMUNICATIONS, LLC, ) 
Defendant. ) 

) 

TO: Chief, Media Bureau 

File No. CSR-___ -P 

PROGRAM CARRIAGE COMPLAINT 

INTRODUCTION 

1. Section 616 of the Communications Act of 1934, as amended, prohibits 

cable and satellite operators from "engaging in conduct the effect of which is to unreasonably 

restrain the ability of an unaffiliated video programming vendor to compete fairly by 

discriminating in video programming distribution on the basis of affiliation or non-affiliation of 

vendors."! 

2. Congress adopted Section 616 after finding that "cable operators have the 

incentive and ability to favor their affiliated programmers"-that they can use their gatekeeper 

capacity, and the critical importance of the carriage they offer, to acquire or damage competitive 

I 47 U.S.C. § 536(a)(3) (2009), attached at Exh. 11. 
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unaffiliated programmers? Pursuant to Section 616, the Commission promulgated rules 

intended to afford programmers with relief from such abuse.3 

3. This Complaint involves actions by Comcast Cable Communications, 

LLC [hereinafter Comcast], the nation's largest cable operator,4 to use its inherent market 

power-in precisely the way prohibited by the Commission-to disadvantage Tennis Channel, 

an unaffiliated network owned by The Tennis Channel, Inc. [hereinafter Tennis Channel], and to 

protect competing networks with which Comcast is affiliated. 

4. This is not a case in which a company like Comcast is making a rational 

business decision that has the unintended effect of damaging an unaffiliated programmer. 5 

Comcast's discriminatory misconduct here both is blatant and intentional-evidenced by the 

striking fact that it carries all of its affiliated sports networks on broadly-distributed 

programming tiers, while it relegates Tennis Channel (and most other unaffiliated sports 

networks) exclusively to an expensive premium tier that is not received by about 90 percent of 

Comcast's subscribers. 

5. As this Complaint and the attached exhibits demonstrate, Comcast's 

conduct is plainly and intentionally discriminatory within the meaning of Section 616. Indeed, 

Comcast's President has admitted that Comcast treats affiliated networks "like siblings as 

2 Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, § 
2(a)(5), 106 Stat. 1460, attached at Exh. 5. 

3 See 47 c.F.R. §§ 76.1300 et seq. (2009), attached at Exh. 12. See also Implementation of 
Sections 12 and 19 of the Cable Television Consumer Protection and Competition Act of 1992 
and Development of Competition and Diversity in Video Programming Distribution and 
Carriage, 9 FCC Rcd 2642 (1993) [hereinafter Second Report and Order], attached at Exh. 6. 

4 Annual Assessment of the Status of Competition in the Marketfor the Delivery of Video 
Programming, 13th Annual Report, 24 FCC Rcd 542, 627 n.636 (reI. Jan. 16,2009) [hereinafter 
13th Annual Competition Report]. 

5 The language of Section 616 would reach even those decisions. 47 U.S.C. § 536. 
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opposed to strangers"-that affiliated networks receive carriage benefits that unaffiliated 

networks do not-in facial violation of Section 616.6 One such benefit available to Comcast . 

affiliated services is that no Comcast-owned network is carried exclusively on the premium 

sports tier, where Corncast carries Tennis Channel. In the words of another Comcast executive, 

that kind of carriage forces the relevant programmers to suffer economic conditions that are "not 

viable.,,7 Exempting its services from carriage on the sports tier and relegating the sports 

services in which it has no interest to that carriage--even when they are fully comparable to 

those Corncast owns-similarly constitutes a facial violation of Section 616. 

6. In sum, Tennis Channel's growth, programming quality, and 

s-its very position in the consumer marketplace in which it and Comcast's 

similarly situated affiliated networks compete-render it unmistakably clear that Comcast takes 

actions against it that constitute deliberate discrimination so as to protect Comcast-affiliated 

networks against increasing competition. 

STATEl.\1ENT OF FACTS 

A. Jurisdiction 

7. This Complaint is brought in accordance with and pursuant to the 

jurisdiction provided by Section 616 of the Communications Act of 19348 and Section 76.1302 

of the Commission's rules.9 The notice required by 47 C.F.R. § 76. 1302(b) was provided by a 

6 Tr. of R. at 1695:17-1696:22, NFL Enterprises LLC v. Comeast Cable Comms., LLC, File No. 
CSR-7876-P [hereinafter NFL Enterprises Hr'g], Apr. 16,2009 (testimony of Stephen Burke), 
attached at Exh. 21. 

7 Tr. of R. at 1911:16-1912:6, NFL Enterprises Hr'g, Apr. 17,2009, attached at Exh. 23 
(testimony of Jeffrey Shell) ("[I]f you are ... an ad-supported network ... then you have to price 
yourself such that the - not to be on a sports tier, because my view was that it didn't work."). 

8 47 U.S.C. § 536. 

9 47 C.F.R. § 76.1302. 
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letter from Ken Solomon, Chairman and Chief Executive Officer of Tennis Channel, to 

Comcast's President, Stephen Burke, on December 10,2009.10 

B. The Parties 

1. Tennis Channel 

8. Tennis Channel is a video programming vendor, as defined in 47 C.F.R. § 

76. 1300(e). Its mailing address is 2850 Ocean Park Boulevard, Suite 150, Santa Monica, CA 

90405, and its telephone number is (310) 314-9400. 

9. Tennis Channel launched on May 15, 2003 with a broad range of racquet-

sport-related programming. 11 Comcast began carrying the network in 2005.12 

10. Like many programmers, Tennis Channel offered preferential terms to 

distributors that, like Comcast, agreed to carry the network before it had become well-

established.13 Thus, under the 2005 agreement, which is still in effect, Comcast received a 

preferential rate-

14 '. 

Although Comcast was required to launch Tennis Channel on systems serving a specified 

number of subscribers, the contract  tier on which Comcast would carry 

Tennis Channe1. 1S 

10 A copy of Tennis Channel's letter to Comcast, along with proof of delivery, is attached to this 
Complaint as Exh. 29. 

11 Declaration of Ken Solomon, lj[ 4 (Jan. 4, 2010), attached at Exh. 3 [hereinafter Solomon 
Decl.]. 

12 See Comcast & Tennis Channel, Mfiliation and Distribution Agreement 
attached at Exh. 8 [hereinafter Affiliation Agreement]; Solomon Decl.lj[ 5. 

13 See generally Mfiliation Agreement. 

14 [d. 

15 Mfiliation Agreement. 
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11. In the four years since its launch on Comcast systems, Tennis Channel has 

become the leading provider of 2417 tennis programming and is indeed the only cable network in 

the nation dedicated to covering the sport. 16 In 2008, Tennis Channel offered more than  

hours of worldwide event coverage, including major coverage of three of the four Grand Slam 

events: the Australian Open, the French Open, and Wimbledon.17 It added the fourth Grand 

Slam, the U.S. Open, as well as other prominent event coverage such as exclusive telecasts of 

every worldwide and United States Davis Cup and Fed Cup match, in 2009.18 Tennis Channel's 

event coverage is spread evenly across the year, with the Grand Slams beginning in January, 

May, June, and August, respectively, and other major tournaments and series year-round.19 

12. In addition to covering more than 70 top tennis tournaments worldwide, 

Tennis Channel offers substantial non-event content, including hundreds of original lifestyle, 

instructional, and fitness series, specials, and short-form programs that feature the sport's most 

popular athletes, historical figures, and its most highly-regarded experts.20 Moreover, Tennis 

Channel has been recognized for its programming qUality. This past summer, for example, one 

observer concluded that "Tennis Channel has arrived as a real force and an equal to ... ESPN2 

on all the big tennis events.,,21 

16 See, e.g., Steven Zeitchik, "Tennis, Everyone? Future's Not as Fuzzy; Cable, Online Deals 
Have Sport on Upswing," The Hollywood Reporter (July 3, 2008). 

17 Solomon Decl. <JrJ[ 4,8,9. 

18 [d. 

19 Solomon Decl., Exh. B. 

20 Solomon Decl. <J[ 4. 

21 Jim Williams, "Tennis Channel Is Making Its Mark Covering the French Open," Washington 
Examiner (June 2, 2009). 

- 5 -

Public Version



13. Today, more than million subscribers receive Tennis Channel from 

about 130 different distributors nationwide.22 The vast majority of those distributors-more than 

two thirds--offers Tennis Channel to subscribers without requiring them to purchase a premium 

sports tier, even though many distributors have discretion regarding their placement of the 

network.23 These include such large distributors as Comcast's in-market competitors DIRECTV, 

Dish Network, and Verizon, and other cable operators like Cox, Insight, and Cequel.24 

14. Comcast, the nation's largest cable operator, is one critical exception. 

Comcast generally carries Tennis Channel on its premium Sports and Entertainment Package,25 

for which customers must pay a fee of about $5 each month over and above the amount they 

already pay for digital cable service.26 The subscriber fee for this tier is many times the fee that 

Comcast pays to acquire Tennis Channel for each subscriber. 27 With only limited exceptions, 

Comcast has carried Tennis Channel on the premium sports tier since it began carrying the 

network in 2005.28 As discussed further below, this carriage pattern contrasts sharply with 

Comcast's carriage of networks in which it has an economic interest. For example, Comcast 

carries Versus and the Golf Channel, which compete directly with Tennis Channel, on its analog 

22 Solomon Decl. en 5. 

23 [d. 

24 [d. 

25 [d.; Comcast, "Sports - Sports Entertainment Package," http://www.comcast.com! 
CorporatelProgrammingisports/SEPackage.html (2009), attached at Exh. 13. 

26 Comcast, "Select a Package," http://www.comcast.com!shoplbuyflow/default.ashx (2009), 
attached at Exh. 14. 

27 Solomon Decl. en 5. 

28 [d. Comcast's systems generally launched Tennis Channel on the premium sports tier; a few 
systems launched Tennis Channel on a digital basic tier but then relocated it to the premium 
sports tier, where it is now carried on all Comcast's systems nationwide except one. [d. 
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basic tier, ensuring that these networks reach virtually every Comcast customer, and at no 

additional surcharge beyond the cost of basic cable. 

15. Although Comcast's sports tier has suffered consistently from low 

penetration, Comcast has made several recent changes to the tier that will make it even less 

desirable. During 2009, Comcast moved several networks that it historically carried on the 

sports tier-including the Nlll.. Network and NBA TV-to more broadly penetrated digital 

tiers.29 Notably, Comcast has a direct or indirect financial interest in each of these networks?O 

Comcast's parent company owns athletic teams whose events are telecast on each of these 

networks, and it also holds an equity interest in each network.3l The recent retiering of these 

networks will further reduce the overall attractiveness of the sports tier to subscribers and 

diminish their incentive to pay extra to acquire it. Only about  of Comcast's 

subscribers, or about , have been willing to pay for this premium sports tier,32 

and the foregoing changes are likely to reduce the tier's reach still further. 

16. In sum, Comcast treats Tennis Channel in a fashion starkly different from 

the way it treats competing sports services with which it is affiliated, including services like the 

Golf Channel and Versus, which are offered on an analog basic tier to nearly all of Comcast's 24 

29 See, e.g., Comcast, "Important News for Comcast Customers" (June 2009), attached at Exh. 
25. 

30 See Declaration of Hal Singer, ']I 15 (Jan. 4, 2010), attached at Exh. 1 [hereinafter Singer 
Decl.]. Comcast also added the NFL Network, with which it is not affiliated, to a digital basic 
tier after it settled a program carriage complaint brought against it at the FCC by NFL 
Enterprises LLC, an affiliate of the National Football League. 
3l ld. 

32 Solomon Decl. ']I 5. 
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million subscribers-approximately as many Comcast subscribers as Tennis Channel 

receives.33 

17. Comcast has stranded Tennis Channel on its sports tier even though its 

head of programming, Jeff Shell, has admitted that "if you're an ad-supported network" like 

Tennis Channel, "the sports tier that Comcast has ... is not viable.,,34 As noted, the sports tier is 

significantly less viable now than it was at the time Mr. Shell made this statement, given the 

retiering of certain networks that Comcast historically offered on the tier. 

2. Corneast 

18. Comcast is a cable operator and a multichannel video programming 

distributor (MVPD) within the meaning of 47 C.F.R. § 76.1300(d). Its mailing address is One 

Comcast Center, Philadelphia, PA 19103, and its telephone number is (215) 286-1700. 

19. Comcast is a "market leader,,35 in every sense of that phrase. With 

approximately 24 million subscribers, it is not only the nation's largest cable operator, but also 

the largest MVPD of any type in the country.36 It has customers in 39 states and the District of 

Columbia37 and  

33 Comcast of Washington, DC, Channel Lineup, available at http://www.comcast.com! 
Customers/CluiChanneILineup.ashx (Jan. 4, 2010), attached at Exh. 30 [hereinafter Comcast 
D.C. Lineup]. 

34 Tr. ofR. at 1911:16-1912:6, NFL Enterprises Hr'g, Apr. 17,2009 (testimony of Jeffrey Shell) 
("[I]f you are ... an ad-supported network ... then you have to price yourself such that the - not 
to be on a sports tier, because my view was that it didn't work."). 

35 Ben Grossman, "NBCU Exploring Partnerships for Fresh 'Lipstick,'" Broadcasting & Cable 
(Feb. 2, 2009). 

36 Comcast, Press Release, "Comcast Reports Third Quarter 2009 Results," at 2 (Nov. 4, 2009), 
attached at Exh. 26 [hereinafter Comcast 3Q09 Results]. 

37 Comcast Investor Relations - Comcast Products and Services, 
http://www.cmcsa.com!products_services.cfm (last visited Nov. 5, 2009), attached at Exh. 16. 
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38 Its size gives it leverage in the distribution 

agreements it negotiates and allows it to generate significant revenues.39 

20. It is, consequently, not surprising that Comcast is viewed as "a leader in 

the industry" and that "[o]ther cable operators" view it as a "bellwether" in developing their own 

"business models. ,,40 Comcast has "clout"-"the ability to make or break cable programming 

across the country.,,41 "If an aspiring cable channel cannot win carriage on [Comcast and Time 

Warner], its fate is sealed. It's doomed.,,42 In brief, Comcast has the very kind of 

disproportionate influence in the video programming marketplace that led Congress to adopt 

Section 616 in the first place. 

21. In addition to its role as an MVPD, Comcast is affiliated with a number of 

cable programming networks, several of which compete directly against Tennis Channel and all 

of which enjoy notably better carriage with Comcast than the Tennis Channel. 

22. Comcast's parent company has a fmancial interest in the Golf Channel,43 

the MLB Network,44 the NHL Network,45 NBA TV,46 and a variety of other national networks.47 

38 SNL Kagan, "All Video by DMA - 3rd Quarter 2009" (2009), attached at Exh. 19. 

39 Comcast, Press Release, "Comcast Reports Third Quarter 2009 Results," at tbl. 1 (Nov. 4, 
2009), attached at Exh. 26 (disclosing that Comcast generated more than $26.575 million in 
revenues during the first three quarters of 2009). 

40 Leonard Kevin Grace, "Talkback," Multichannel News (July 13, 2009) (internal quotation 
marks omitted). 

41 Applications for Consent to the Assignment and/or Transfer of Control of Licenses, Adelphia 
Communications Corporation, Assignors to Time Warner Cable, Inc., et al., Mem. Op. & Order, 
21 FCC Rcd 8203, 8367 (2006) [hereinafter Adelphia Order] (Dissenting Statement of 
Commissioner Michael J. Copps). 
42 Id. 

43 Comcast 3Q09 Results, Exh. 26, at 3. 

44 Comcast Corp., SEC Form 8-K, Art. I, § 1.01 (Dec. 4, 2009) [hereinafter Comcast 8-K], 
attached at Exh. 28. 
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Like Tennis Channel, these networks are national channels focused on coverage of a single 

sport.48 For example, like Tennis Channel, Golf Channel focuses on a single sport that is 

watched and played predominantly by affluent adults.49 These networks compete with Tennis 

Channel for viewers and advertisers. 

23. Comcast's parent also owns Versus, a national sports network that offers 

programming coverage of mUltiple sports. Versus competes with Tennis Channel for viewers 

and advertisers, and it recently has competed with Tennis Channel for the right to telecast tennis 

programming. 50 

24. Finally, Comcast's parent owns a number of regional sports networks, 

including Comcast SportsNet California, Comcast SportsNet Mid-Atlantic, Comcast SportsNet 

Northwest, Comcast SportsNet Philadelphia, Comcast SportsNet Bay Area, and Comcast 

45 In addition to its direct ownership stake in the Nlll.. Network, Comcast's parent owns the 
Philadelphia Flyers Nlll.. team, whose games are covered on the network. Comcast 8-K, Art. I, § 
1.01, Exh. 28. 

46 Comcast's parent owns the Philadelphia 76ers NBA team, whose games are covered on NBA 
TV; it thus owns a stake in the NBA and a piece of the league's network. Comcast 3Q09 
Results, Exh. 26, at 4. 

47 See generally Comcast 3Q09 Results, Exh. 26; Comcast 8-K, Exh. 28. 

48 See Comcast, "Company History I Golf Channel," http://www.thegolfchannel.com!company­
history/ (2009), attached at Exh. 15; MLB Network: About, 
http://mlbnetwork.mlb.com!networklabout! (2009); Comcast, Press Release, "Comcast Brings 
NBA TV to Digital Classic Customers Increasing Distribution of League's Network," 
http://www.comcast.com!AboutlPressReleaselPressReleaseDetail.ashx? PRID=875 (June 4, 
2009). 

49 Declaration of Timothy Brooks (Jan. 4, 2010), attached hereto at Exh. 2, at §§ III(I)(a), 
III(6)(a) [hereinafter Brooks Decl.]. 

50 Comcast 3Q09 Results, Exh. 26, at 4. In 2006 Versus (then known as Outdoor Life Network) 
and Tennis Channel shared rights to the U.S. Davis Cup, and in 2007 the two networks jointly 
distributed the WT A Tour Championships. Comcast, Press Release, "The USTA Signs OLN and 
The Tennis Channel as U.S. Davis Cup Television Partners for 2006," 
http://www.versus.com!nw/article/view/12415/ (Feb. 7, 2006); On the Baseline Tennis News, 
"2007 WT A Tour Championships TV Schedule for Versus, Tennis Channel" (Oct. 20, 2007), 
attached at Exh. 9. See also Solomon Decl. <J[ 27. 
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SportsNet South (collectively, "Comcast SportsNet,,).51 These networks compete with Tennis 

Channel on a regional basis for viewers and advertisers. In addition, these networks carry 

programming coverage of World TeamTennis regional events.52 Tennis Channel competes with 

Comcast SportsNet for World TeamTennis rights,53 and Tennis Channel currently broadcasts 

World TeamTennis national events.54 

25. Comcast originally launched the Golf Channel as a premium channel, but 

it moved the network to a basic tier within months after its launch, because it concluded that 

distributing a sports network on a premium basis was not economically sustainable.55 Indeed, 

Comcast has acknowledged that the Golf Channel obtained this broader distribution, which it 

51 Comcast 3Q09 Results, Exh. 26, at 3. 

52 World TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet California," 
http://www.wtt.com!page.aspx?article_id=1373 (2009), attached at Exh. 17-A; World 
TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet Bay Area," 
http://www.wtt.com!page.aspx?article_id=1374 (2009), attached at Exh. 17-B; World 
TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet Northwest," 
http://www.wtt.com!page.aspx?article_id=1375 (2009), attached at Exh. 17-C; World 
TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet South," 
http://www.wtt.com!page.aspx? article_id=1376 (2009), attached at Exh. 17-D; World 
TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet New England," 
http://www.wtt.com!page.aspx?article_id=1377 (2009), attached at Exh. 17-E; World 
TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet Mid-Atlantic," 
http://www.wtt.com!page.aspx?article_id=1372 (2009), attached at Exh. 17-F; World 
TeamTennis, "Advanta World TeamTennis on TV: Comcast SportsNet Philadelphia," 
http://www.wtt.com!page.aspx?article_id=1378 (2009), attached at Exh. 17-G. 

53 Solomon Decl. <[26. 

54 World TeamTennis, "Advanta World TeamTennis on TV," http://www.wtt.com! 
page.aspx?article_id=1363 (2009), attached at Exh. 18. 

55 Joe Schlosser, "Cable's Class of 1995: A Look at How the Major Cable Launches of That 
Year Have Fared," Broadcasting & Cable (Mar. 17, 1997), attached at Exh. 7 ("In January 1995, 
The Golf Channel teed up as a premium service hoping to entice the estimated 25 million-40 
million golfers and golf viewers in the country to pay for exclusive golf tournament coverage. 
Eight months later, the channel converted to a basic cable network after interest from the gallery 
seemed stymied by the pay-to-watch theory."). 
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called "one of the most important keys to a fledgling cable network's success," specifically 

because the network was affiliated with it and other MVPDs.56 

26. Comcast generally carries Versus and Comcast SportsNet on the same 

basic programming tier as the one on which it carries the Golf Channel. 57 

27. Comcast launched the MLB Network-in which it holds an equity 

interest--on a digital basic tier. According to one news report, "the reason that the MLBN has 

been able to enjoy a compatible arrangement with cable broadcasters is that it gave up a share of 

its equity [to Comcast and other distributors] in order to reach that goal.,,58 

28. Likewise, Comcast announced this past summer its decision to move the 

NHL Network, which covers the games of the Philadelphia Flyers, the Comcast-owned hockey 

team, to a digital basic tier.59 Although Comcast did not disclose the terms of its agreement with 

the National Hockey League (NHL)-the entity that also provides the most valuable 

56 Comcast, "Company History I Golf Channel," supra note 48 ("The cable operator investment 
[from Comcast and others] not only infused necessary capital to keep the business going, it 
brought with it one of the most important keys to a fledgling cable network's success -
distribution. "). 

57 See, e.g., Comcast D.C. Lineup. 

58 Diane M. Grassi, "MLB Network Rolls Out with Bait and Switch," Sports Central (J an. 9, 
2009). Likewise, Comcast has announced plans to launch a network called the U.S. Olympic 
Network in 2010 on a digital basic tier. Comcast & United States Olympic Committee, Press 
Release, "USOC and Comcast Partner To Launch the U.S. Olympic Network" (July 8, 2009). It 
decided to carry this affiliated network broadly even though NBC has television rights to the 
Olympic Games through 2012 and even though the International Olympic Committee and other 
key stakeholders opposed the network's launch. The venture ultimately was suspended over that 
criticism, but the experience illustrates Comcast's consistent efforts to provide preferential terms 
even to ill-fated sports networks without substantial programming if they are affiliated. See 
"Olympic Network Was Doomed To Flame Out," Company Town, Los Angeles Times, 
http://latimesblogs.latimes.com!entertainmentnewsbuzzl2009/08/o1ympic-network-was-doomed­
to-crash-out-of-the-gate.html (Aug. 19,2009). 

59 Comcast Corp., Press Release, "Comcast to Offer Fans More Access to NHL Network 
Programming" (June 2, 2009). 
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programming for Comcast-owned Versus-it disclosed in early December 2009 that it now holds 

more than 15 percent of the equity in the Nlll.. Network. 60 

29. Finally, Comcast initially carried NBA TV on its premium sports tier, but 

it has since moved that network to a digital basic tier as well. Comcast's parent company itself 

owns an indirect share of NBA TV by virtue of its ownership of an NBA franchise, the 

Philadelphia 76ers.61 

30. According to published data,62 each of these Comcast-affiliated networks 

costs Comcast more per subscriber for carriage than Tennis Channel, even though each of these 

affiliated networks receives much broader distribution.63 According to SNL Kagan, Comcast 

charges a rate of about  

64 

The MLB Network costs approximately 65 while NBA TV 

costs  and the NHL Network costs  

66 

60 Comcast 8-K, Art. I, § 1.01. 

61 Comcast 3Q09 Results, Exh. 26, at 4. 

62 All rates in cited in this paragraph are for 2009; 2010 rates are likely to be no more than a few 
cents different. SNL Kagan, Economics of Basic Cable Networks at 53 (2009) [hereinafter 
Economics of Basic Cable Networks], attached at Exh. 20. 

63 The contemplated price for the Olympic Network, see note 58, supra, has not been announced 
publicly. 

64 Economics of Basic Cable Networks at 53. 

65 [d.; see also Danielle Sessa & Todd Shields, "Baseball's New Television Network Avoids 
NFL's Cable Fumbles," Bloomberg News (Dec. 31,2008). 

66 Economics of Basic Cable Networks at 53. 
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C. Comcast's Discriminatory Conduct 

1. Background 

31. Comcast has a history of violating its duty to treat unaffiliated 

programmers in a non-discriminatory manner and to enter into business relationships that do not 

restrain their ability to compete fairly in the cable marketplace. Indeed, it has been the subject of 

more program carriage complaints than any other distributor.67 In each case, the Media Bureau 

found that the programmer had established a prima facie case that Comcast had violated Section 

616.68 All of these cases either are still ongoing or were settled by Comcast before a final 

Federal Communications Commission (FCC) decision. 

32. In recognition of the serious risk that Comcast would use its power to 

undermine content diversity by discriminating against unaffiliated programmers, the 

Commission also established a special program carriage condition on its approval of Comcast's 

acquisition of certain Adelphia Communications Corporation cable systems.69 

67 See TCR Sports Broad. Holding, L.L.P. v. Comeast Corp., Complaint, File No. CSR-6911-N 
(June 14,2005) (settled after being designated for hearing by the Media Bureau); NFL 
Enterprises, LLC v. Comeast Cable Comms., LLC, Complaint, File No. CSR-7876-P (May 6, 
2008) (settled after completion of hearing before an FCC Administrative Law Judge); Herring 
Broad., Inc. v. Comeast Corp., Complaint, File No. CSR-7907-P (Apr. 21, 2008) (pending after 
completion of hearing before an FCC Administrative Law Judge); TCR Sports Broad. Holding, 
L.L.P. v. Comeast Corp., Complaint, File No. CSR-8001-P (July 1,2008) (pending after 
completion of hearing before an FCC Administrative Law Judge). 

68 Herring Broad., Inc. v. Time Warner Cable Inc., et aI., Mem. Op. & Hearing Designation 
Order, 23 FCC Rcd 14787 (2008) [hereinafter Omnibus HDO]; TCR Sports Broad. Holding, 
L.L.P. v. Comeast Corp., 21 FCC Rcd 8989 (2006). 

69 Adelphia Order, 21 FCC Rcd at 8287, '][ 190. The Commission subsequently suspended the 
program carriage condition in "light of [its] anticipated revision of [the generally-applicable] 
program carriage procedures." Comeast Corp., Petition for Decl. Ruling that The America 
Channel is not a Regional Sports Network, 22 FCC Rcd 17938, 17946-47 (2007). 
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33. And Comcast has acknowledged the threat that its market dominance is 

understood to pose to diversity in the video programming industry. It has volunteered to accept 

program carriage conditions on the FCC's approval of its proposal to acquire NBC Universal.7o 

34. Finally, the Commission has found that in a parallel context Comcast 

engaged in abusive behavior by discriminating against unaffiliated content providers seeking 

access to Comcast's Internet subscribers.71 In that network neutrality case, as in this one, 

Comcast prevented its subscribers from accessing unaffiliated sources of content in order to 

favor its own preferred sources. The Commission concluded that Comcast's efforts to 

undermine network neutrality constituted a "discriminatory and arbitrary practice [that] unduly 

squelches the dynamic benefits of an open and accessible Internet and does not constitute 

reasonable network management.,,72 

35. As shown below, Comcast's treatment of Tennis Channel is a textbook 

example of its use of predatory and abusive tactics-all designed to shield its own services, in 

this case particularly the Golf Channel and Versus-from the kind of vigorous marketplace 

competition that Congress sought to preserve and promote through Section 616. 

70 It bears noting that, while conceding its obligation to promote programming diversity, 
Comcast has actually offered little to achieve that goal: it has committed to add only a handful 
of independent networks to more penetrated tiers without specifying which networks (and 
whether they will be competitors with Comcast's networks); and it has agreed to do so on 
unspecified "customary terms and conditions," which themselves may of course prove 
discriminatory. See David L. Cohen, Executive Vice President, Comcast Corp., Memorandum, 
"ComcastiGE Announcement Regarding NBC Universal," at 5 (Dec. 3, 2009). 

71 Formal Complaint of Free Press and Public Knowledge Against Corncast for Secretly 
Degrading Peer-to-Peer Applications, Mem. Op. & Order, 23 FCC Rcd 13028, 13028 (2008) 
(concluding that, in order to benefit its affiliated video-on-demand services, Comcast 
"selectively target[ed] and interfere[d] with connections of peer-to-peer (P2P)" video services 
received by its Internet subscribers). Comcast has appealed the Commission's decision to the 
U.S. Court of Appeals for the D.C. Circuit. 

72 [d. 
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2. Tennis Channel's Recent Expansion 

36. Early in its history, Tennis Channel made the strategic decision to improve 

its competitive position and its cable carriage profile through a systematic plan to enhance the 

quality of its technical service and content production and the range of tennis events it made 

available to subscribers.73 That plan was concluded by 2009.74 

37. In January 2008, Tennis Channel launched Tennis Channel lID, a new 

channel that made Tennis Channel an industry leader in high-definition sports programming.75 

Tennis Channel spent more than in 2008 to create Tennis Channel lID, and it 

76 
{. 

38. Later in 2008, Tennis Channel completed the expansion of its tournament 

programming. It offered more than hours of worldwide event coverage in 2008, an 

average of more than every week of the year.77 (Tennis Channel would offer coverage 

of even more tennis matches if it were more broadly distributed and, therefore, had sufficient 

revenues to cover the cost of producing that coverage.78
) By comparison, the Golf Channel 

offered about  of event coverage in 2008, and Versus offered only about  

.79 

73 Solomon Decl. ~ 6. 

74 [d. 

75 [d. B 6-7. 

76 [d. ~ 7. See also Letter from Jennifer T. Gaiski, Sr. Vice President, Content Acquisition, 
Comcast, to Nancy Pingitore, Account Director, Tennis Channel (July 26,2007) (acknowledging 
Tennis Channel's offer to provide Tennis Channel lID 

77 Solomon Decl. ~ 8 & Exh. A. 

78 Solomon Decl. ~ 4. 

79 Solomon Decl., Exh. A. See also Singer Decl. ~ 18. 
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39. By 2009, Tennis Channel had acquired rights to broadcast portions of all 

four Grand Slam tournaments-the French Open, the Australian Open, Wimbledon, and the U.S. 

Open-as well as virtually every other top tournament in the world, including the Davis Cup, the 

Association of Tennis Professionals World Tour Masters 1000, and the Women's Tennis 

Association Premier tournaments.80 Each Grand Slam tennis event lasts two weeks, and each of 

the four is the sport's equivalent of a Super Bowl. 81 In contrast, the Golf Channel does not offer 

live coverage of any of golf's Majors, which are that sport's comparable events.82 In all, Tennis 

Channel covered more than 70 top tennis tournaments during 2009 worldwide.83 

40. Tennis Channel's investments in content have been substantial. The 

network spent almost to acquire and telecast the Grand Slams in 2008 and 2009, 

as well as for other event programming. 84 

41. On a parallel track, tennis has recently experienced unique growth as a 

participatory sport85_an expansion of public involvement and interest that has been fully 

consistent with Tennis Channel's unique growth in popularity with viewers over this period. 

42. The dramatically increased viewer interest in tennis and Tennis Channel's 

substantial investment in programming and service delivery has resulted in enhanced viewer 

satisfaction with Tennis Channel. Between 2007 and 2009-coinciding with Tennis Channel's 

significant programming expansion-the number of viewers who reported in an independent 

industry survey that they were "very satisfied" with Tennis Channel grew substantially, as did 

80 Solomon Decl. !J[ 9. 

81 [d. 

82 Singer Decl. !J[ 18. 

83 Solomon Decl. !J[ 4. 

84 [d. !J[ 8. 

85 See paragraph 81, infra. 
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the number of viewers who indicated that Tennis Channel was important to their enjoyment of 

cable telovision. 86 

43.  

.81 Mr. 

Timothy Brooks, an independent media consultant, a former executive of several cable networks, 

and a former chairman of the Media Ratings Council, an independent industry ratings body, 

concluded that over the first nine months of 2009,  

,88  

 

 89 

44.  

 

86 Brooks Decl. § III(4)(c). 

87 [d. 

88 [d. § III(2)(j). 

89 [d. § III(3)(a). 

90 [d. § III(2)(e). 

91 [d. 
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.92 

3. Comcast's Limitation of Tennis Channel to the Sports Tier 

45. By early 2009, Tennis Channel had achieved and could document 

dramatic growth and unique popUlarity; ; license fees among the lowest of 

sports networks; and high value proposition to distributors. At that point, it proposed that 

Comcast move the network from the limited-distribution sports tier to a more broadly-penetrated 

tier-· 

comparable to the carriage Tennis Channel is afforded on the systems of many other MVPDs, 

including those of Com cast's principal direct competitors, DIRECTV, Dish Network, and 

Verizon, as well as other cable companies such as Cox.93 

46. After a number of presentations outlining these points, on March 4, 2009, 

Comcast's Executive Vice President - Content Acquisition, Madison-Bond, responded by 

telephone to Tennis Channel's proposal. Mr. Bond told Tennis Channel's Chairman and Chief 

Executive Officer, Ken Solomon, that Comcast would consider repositioning Tennis Channel 

only if Tennis Channel offered Comcast a fmancial "incentive.,,94 

92 [d. 

93 Solomon Decl. flI 10-11. 

94 [d. en 13. To the best of Tennis Channel's knowledge, Versus, the Golf Channel, and Comcast 
SportsNet, which are affiliated with Comcast, have never been required to offer an "incentive" in 
exchange for broad carriage on Comcast's systems. In particular, when Comcast repositioned 
the Golf Channel from premium to basic months after its launch because of poor performance, 
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47. Mr. Bond reiterated this demand in a March 30 telephone call with Mr. 

Solomon.95 In that conversation, Mr. Bond indicated that he thought Tennis Channel would 

never be able to provide a significant enough financial incentive since, in Mr. Bond's view, it 

would be "too expensive" for Tennis Channel.96 

48. Tennis Channel did offer  incentive to Comcast at a May 12, 2009 

meeting at Comcast headquarters.97 
: 

49. Tennis Channel offered because (for 

reasons discussed herein) broad distribution is essential to Tennis Channel's business model, and 

Tennis Channel believes (as Comcast's own executives believe) that it is not economically 

feasible to be carried- -only on the limited-distribution sports 

tier. 100 

50. During the meeting, Tennis Channel showed how the rapid expansion of 

Tennis Channel's programming and the increase in its popularity put the network on a par with 

see notes 55-56, supra, Tennis Channel is unaware that Comcast demanded any "incentive." See 
Solomon Decl. I)[ 14. 

95 Solomon Decl. I)[ 14. 

96 Id. 

97 Id.1)[ 17. 

98 Id.; see also Tennis Channel Proposal to Comcast (May 12, 2009), attached at Exh. 24. 

99 See paragraphs 10 and 30, supra. 

100 Solomon Decl.1)[ 18. 
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the Comcast-affiliated sports networks carried on Comcast's analog or digital basic tiers. 101 It 

also described the ways in which carrying Tennis Channel more broadly would create 

advantages for Comcast as a distributor. l02 

51. After a month without substantive contact between Tennis Channel and 

Comcast, Mr. Bond called Mr. Solomon on June 9, 2009 to announce that Comcast was rejecting 

the incentives that Tennis Channel had offered. l03 Rather than offer any counterproposal or 

explaining the decision, Mr. Bond indicated that Comcast would not agree to give Tennis 

Channel the level of distribution it sought-or, indeed, any increased national distribution-

under any circumstances.104 During recent pre-Complaint discussions, Comcast has again 

refused to propose any concrete carriage terms that would provide improved or non-

discriminatory treatment for Tennis Channel. l05 

52. Comcast's June 9 decision to reject Tennis Channel's request and carry 

Tennis Channel on significantly less favorable terms than its affiliated sports networks-even 

though Tennis Channel compares favorably to Comcast's similarly situated affiliates-

constituted an act of discrimination in violation of Section 616 of the Communications Act of 

1934106 and the Commission's program carriage rules. 107 

101 [d. <J( 19 

102 [d. 

103 [d. <J( 20. 

104 [d. 

105 [d. <J( 29. 

106 47 U.S.C. § 536. 

107 47 C.F.R. §§ 76.1300 et seq. See also Omnibus HDO. 
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LEGAL STANDARD 

53. Under the Commission's program carriage rules, an MVPD may not 

"engage in conduct the effect of which is to unreasonably restrain the ability of an unaffiliated 

video programming vendor to compete fairly by discriminating in video programming 

distribution on the basis of affiliation or non-affiliation of vendors in the selection, terms, or 

conditions for carriage of video programming provided by such vendors.,,108 

54. The Commission will find that an MVPD has discriminated against an 

unaffiliated network in violation of the program carriage rules if: (a) the unaffiliated network is 

"similarly situated" with an affiliated network;109 (b) the MVPD treated the similarly situated 

networks differently because of their affiliation; 1 10 and (c) the differential treatment 

unreasonably harmed the unaffiliated network's ability to compete. lll 

55. If the Commission finds that an MVPD has violated the program carriage 

rules, it will "order appropriate remedies, including, if necessary, mandatory carriage of a video 

programming vendor's programming on defendant's video distribution system, or the 

establishment of prices, terms, and conditions for the carriage of a video programming vendor's 

programming." 112 

108 Id. § 76.1301(c). 

109 Omnibus HDO fII 27,39,51, 75; TCR Sports Broad. Holding, L.L.P. v. Time Warner Cable 
Inc., Order on Review, DA 08-2441, fII 14-15, 27-29 (MB Oct. 30,2008) [hereinafter TCR]. 

110 TCR 'J[ 29 (finding differential treatment where the affiliated network was carried on analog 
basic and the cable operator agreed to carry the independent network, if at all, only on digital 
basic); Omnibus HDO 'J[ 76. 

III TCR'J[ 30; Omnibus HDO fII 77-78. The complainant need not show that, "without carriage, 
[the complainant] cannot compete at all, i.e., would exit the industry, operate at a loss, or suffer 
some similar major disadvantage." TCR'J[ 30. Instead, it is sufficient to show that the 
differential treatment "restrained [the complainant's] ability to compete fairly for viewers, 
advertisers, and sports programming rights." Id. 'J[ 31. 
112 47 C.F.R. § 76.1302(g)(1). 
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I. TENNIS CHANNEL IS SThflLARL Y SITUATED WITH COMCAST'S 
AFFILIATED SPORTS NETWORKS. 

56. In order to establish that unaffiliated programming services are "similarly 

situated" with those in which an MVPD has an interest, a complainant under Section 616 is not 

required to show that two networks are "identical."l13 Instead, a complainant will successfully 

have demonstrated that the two networks are similarly situated if, for example, it showed that 

they generally compete with each other and have similar levels of viewer popularity.114 With 

respect to Comcast's affiliated sports networks, Tennis Channel fully satisfies this standard. 

57. Tennis Channel and the Comcast affiliates described above are all sports 

television networks. u5 All of these networks (including the Comcast SportsNet networks in the 

aggregate) are distributed on a national basis.116 

58. As sports networks, Tennis Channel, Versus, and the Golf Channel 

compete for the attention of the same pool of viewers. First, like many sports networks, the three 

networks attract affluent viewers: According to a survey by the independent research firm 

Simmons Market Research Bureau, Inc., Tennis Channel's median viewer has a household 

income of , while the viewers of Golf Channel and Versus have median household 

incomes of  and , respectively.l17 Of viewer households with incomes above 

$100,000, the median income for Tennis Channel viewers is 118 That puts Tennis 

113 Omnibus HDO fI[ 27,39,51, 75. 

114 TCR fI[ 27 -28 (finding the Mid-Atlantic Sports Network, a regional sports network focused 
on Washington Nationals and Baltimore Orioles baseball games, similarly situated with News 14 
Carolina, a regional news channel operated by Time Warner). 

115 Solomon Decl. ']I 11; Singer Decl. ']I 18. 

116 Solomon Decl. fI[ 11, 12. 

117 Singer Decl. <J[ 19; Brooks Decl. §§ 1I1(2)(j), III(3)(f). 

118 Brooks Decl. § 1I1(2)(i). 
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Channel and the Golf Channel, whose median household income in the $100,000-and-higher 

survey was , together in the networks for median income among these affluent 

households.119 The networks' viewers also are gender-mixed but predominantly male: nearly  

percent of Tennis Channel viewers are male and about  percent of Golf Channel and Versus 

. I 120 vIewers are rna e. 

59. The three networks also compete directly for advertisers.  

percent of Versus's revenue from its top 30 advertisers comes from companies that have 

purchased advertising on Tennis Channel or from companies that evaluated formal proposals 

from Tennis Channel during one of the past four "up-front" periods during which advertisers 

seek such proposals. 121 The comparison between Tennis Channel and Golf Channel is even 

more striking: percent of the revenue that Golf Channel earns from its top 30 

advertisers comes from those that have purchased advertising on Tennis Channel or from 

companies that evaluated Tennis Channel proposals during one of the past four "up-fronts.,,122 

60. Finally, Tennis Channel competes with Versus and Comcast SportsNet for 

tennis programming. Versus has carried professional tennis programming. Indeed, Tennis 

119 [d. 

120 Singer Decl. ~ 19; Brooks Decl. §§ 1I1(2)(i), 1I1(3)(e). 

121 Declaration of Gary Herman, ~ 8 (Jan. 4, 2010), attached at Exh. 4 [hereinafter Herman 
Decl.]. 

122 [d. ~ 9. The fact that sports networks-and, particularly, sports networks with similar 
demographics--compete for these advertisers is confirmed by Comcast's recent announcement 
that it would leverage synergies in advertising sales among its sports networks by launching a 
consolidated Comcast Sports Sales group within the company. Jon Show & John Ourand, 
"Comcast Combines Versus, Golf Channel Sales Efforts," Street & Smith's Sports Business 
Journal, at 03 (Jan. 26, 2009). That conclusion also is shown by the fact that, according to a 
study of affluent viewers by Ipsos Mendelsohn, Tennis Channel competes regularly with Golf 
Channel for advertisers. Brooks Decl. § 1I1(2)G). 
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Channel and Versus shared rights to tennis tournaments in 2006 and 2007.123 Similarly, like 

Tennis Channel, Comcast SportsNet covers tennis (having carried the SAP Open and World 

TeamTennis in 2009), and the networks presently share rights to telecast World TeamTennis 

events. 124 

61.  

 

 

" 125 

62.  

 

 

 

 

123 Solomon Decl. <J[ 26; Singer Decl. <J[ 22. 

124 Solomon Decl. <J[ 26; Singer Decl. <J[ 22. See also notes 52 & 54, supra. 

125 Brooks Decl. § 1(2). See also id. §§ III(2)(a), III(3)(f). 

126 [d. § III(2)(g). 

127 See <J[ 44, supra. 

128 Brooks Decl. § 1(2). 
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129 

63.  

 

 

 

 

 

 

 

 

 

Finally, as was the case with Tennis Channel and the Golf Channel, 

Mr. Brooks found that Versus attracts an audience that is gender-mixed but skewed toward men, 

further evidence that the networks compete for many of the same advertisers and viewers. 134 

These conclusions are consistent with those of expert economist Dr. Hal Singer, who found that 

"Tennis Channel is similarly situated to Comcast's affiliated, national sports networks carried on 

the Standard Service tier, the Golf Channel and Versus.,,135 

129 [d. § 11I(2)(j). 

130 [d. § 11I(3)(a). 

131 [d. § 1I1(3)(b). 

132 [d. § 11I(3)(a). 

133 [d. § 11I(3)(c). 

134 [d. § 1I1(3)(e). 

135 Singer Decl. ')[ 2. See also id. B 17-22. 
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II. COMCAST DISCRIMINATES AGAINST TENNIS CHANNEL BECAUSE IT IS 
UNAFFILIATED. 

64. The second prong of the Commission's program carriage discrimination 

test asks whether the cable operator is treating the unaffiliated network in a less satisfactory way 

than it is treating its similarly-situated affiliated networks on the basis of affiliation. 136 

Comcast's poorer treatment of Tennis Channel, compared to its affiliated sports networks, is 

incontrovertible, as is the admitted fact that the basis for the different treatment is affiliation. 

65. Comcast distributes Versus and the Golf Channel to virtually all of its 24 

million subscribers--on the least expensive programming tier that it offers aside from its Limited 

Basic Service tier-and those subscribers can receive the network without paying an additional 

fee. 137 The Comcast SportsNet networks likewise are available to the vast majority of 

subscribers to the Comcast systems that distribute them.138 

66. In contrast, Comcast customers who want to receive Tennis Channel must 

subscribe to a premium tier (including a number of other sports services)139 and must pay an 

additional $5 each month for the programming, in addition to the rate that they must pay to 

purchase an entry-level package of digital (rather than analog) cable programming and acquire a 

digital cable bOX.140 Only about ten percent of Comcast' s subscribers have taken this step.141 

136 TCR <J[ 29 (fmding differential treatment where the affiliated network was carried on analog 
basic and the cable operator agreed to carry the independent network, if at all, only on digital 
basic). 

137 Comcast D.C. Lineup; Singer Dec1.1'I[ 2, 14. 

138 [d. 

139 In Washington, D.C., the tier includes the Big Ten Network, Horse Racing Television, TV 
Games, the Fox College Sports regional channel, Fox Soccer Channel, GoITV, Speed Channel 
(also available as an extra-charge HD channel), NFL Red Zone, and CBS College Sports. 
Comcast D.C. Lineup at 8. 

140 See Comcast, "Select a Package," Exh. 14. 

141 Solomon Decl. <J[ 5. 
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The low subscribership to the tier-and Comcast's failure to relegate even one of its affiliated 

sports networks to the tier-provide additional evidence that the sports tier is not a viable 

opportunity for any network. 

67. When the Golf Channel---originally a premium channel-faced difficulty 

competing shortly after its launch because of the inevitably low subscribership that it received, 

Comcast shifted the network to a basic tier, even though at that time Golf Channel had not 

achieved widespread success, and it did not have a strong programming lineup.142 Comcast has 

conceded that it took this step specifically because it owned the Golf Channel. 143 Comcast's 

refusal to offer the same benefit to Tennis Channel, after being shown compelling evidence that 

broader carriage was warranted, is a specific act of discrimination, particularly since Tennis 

Channel is a far more attractive and developed network than the nascent Golf Channel that 

Comcast granted broader coverage to in 1995. 

68. What is striking about Comcast's treatment of its affiliated networks is 

that it is uniform: Comcast generally carries its affiliated networks on broadly-penetrated tiers. 

In contrast, the premium sports tier is occupied only by unaffiliated networks. 144 That is 

consistent with Comcast President Stephen Burke's observation that Comcast treats its affiliated 

networks "like siblings as opposed to strangers"-meaning that affiliated networks receive 

benefits from Comcast that unaffiliated networks do not. 145 Among these benefits are, according 

to Mr. Burke, "a better audience with" Mr. Bond and other Comcast executives who make 

142 See paragraph 25 & notes 55-56, supra. 
143 1d. 

144 See, e.g., Comcast D.C. Lineup at 8. 

145 Tr. ofR. at 1695:17-1696:22, NFL Enterprises Hr'g, Apr. 16,2009 (testimony of Stephen 
Burke). 
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distribution decisions and "a different level of scrutiny" when Comcast evaluates whether and 

how it will carry a network. 146 

69. This disparity between Comcast's treatment of its affiliated and 

unaffiliated sports networks is illustrated by Comcast's carriage decisions for its Washington, 

D.C. cable system, which are typical of the carriage terms on Comcast systems nationwide. The 

following table describes the carriage situation on that system. 

"Standard Service" 
ESPN 
ESPN2 
Golf Channel 
Versus 
SportsNetMA 
MASN 

TABLE 1: SPORTS PROGRAMMING ON COMCAST BY TIER 

AS OF JANUARY 2010 (WASHINGTON, D.C.) 
Affiliation "Dildtal Classic" Affiliation "Sports Entertainment" AflUiation 

No ESPN Classic No Fox Soccer Channel No 
No ESPNU No Fox College Sports No 
Yes MLB Network Yes* Tennis Channel No 
Yes NBATV Yes** CBS College Sports No 
Yes Nm...Channel Yes*** GoITV No 
No" Speed No 

Big Ten Network No 
Horse Racing Television No 
TV Games No 
NFL Red Zone No"" 

Sources: Comcast Channel Lineup, available at http://www.comcast.comlCustomerslClulChanneILineup.ashx (accessed on Jan. 
4,2010); affiliation is from 13th Annual Competition Report, Appendix C, Table C-l; Comcast 8-K at 6. 
Notes: * Comcast owns 8.3 percent of MLB Network. ** Comcast holds equity in NBA TV through its ownership interest in the 
National Basketball Association. *** Comcast owns 15.6 percent of the NHL Channel, and the League provides anchor 
programming for Versus. "MASN is carried subsequent to a settlement of a carriage complaint, as is the NFL Network, which is 
carried on Comcast's "Digital Starter" tier, which is Comcast's most broadly distributed level of digital service. "" Comcast also 
sells the HD version of NFL Red Zone as a part of its extra-charge HD package. 

70. As this table makes clear, Comcast carries most of the networks that its 

parent company owns outright on its broadly-distributed "Standard Service" tier, which is 

available to nearly all of its subscribers. Other networks in which Comcast has a shared financial 

interest are carried on an intermediate digital basic tier. And all of the sports networks that are 

entirely independent of Comcast-that is, in which Comcast holds no financial interest-are 

carried on the poorly-penetrated premium sports tier unless Comcast is forced to carry a network 

differently, as it is with the ESPN family of networks, which have sufficient market power to 

146 [d. 
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demand broad distribution,147 and MASN and the NFL Network, which Comcast repositioned 

following settlement of FCC program carriage complaints against it.148 

71. Comcast's discriminatory treatment also is revealed in the strikingly more 

favorable channel positioning it affords to the sports networks it owns. According to Comcast's 

Washington, D.C. lineup, it carries Versus, Comcast SportsNet, and the Golf Channel on low 

channel numbers (7, 10, and 11, respectively) that book-end ESPN and ESPN2, the two channels 

that are likely to be the most heavily used by sports fans. 149 Tennis Channel-at channel 735-

is about as far away as possible from this so-called "beachfront real estate.,,150 In stark contrast 

to Comcast's discriminatory numbering decisions, Verizon carries the Golf Channel lID and 

Tennis Channel lID near each other at channels 593 and 590, respectively; on DIRECTV, these 

networks are 218 and 217; and on Dish Network, they are 401 and 400. 151 

72. Favorable channel positioning is essential to the success of a network 

because positioning at low-numbered channels-near popular local broadcast stations, for 

instance--drives traffic to networks, whereas networks that are far away from the bottom of the 

channel list are less likely to receive casual traffic.152 Comcast's preferential positioning of its 

affiliated networks makes it more likely that sports viewers will watch Comcast-affiliated sports 

channels casually when switching channels to or from ESPN and ESPN2, whereas Tennis 

147 See Singer Decl. I)[ 15. 

148 [d. 

149 Comcast D.C. Lineup at 1. 

150 [d. at 8. 

151 Singer Decl.1)[ 18. 

152 Brooks Decl. § IV(1)(d). 
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Channel is likely to be seen predominantly by the Comcast subscribers who intentionally seek it 

out. 153 

73. Thus, Comcast's preferential treatment of its affiliated networks, with 

respect to channel positioning and more generally, helps those networks compete against 

unaffiliated sports channels regardless of the programming they offer. Removing unaffiliated 

options from the frequently-traveled low channel numbers and segregating them in an extra-pay 

tier makes it far less likely that a viewer seeking to watch sports will watch the unaffiliated 

Tennis Channel. But, as Dr. Singer has observed, disadvantaging Tennis Channel also allows 

"Comcast ... to expand its footprint from golf, hockey, and bull riding into complementary 

sports programming, including tennis.,,154 Comcast's motivation to do so, Dr. Singer has 

explained, "is particularly salient because Comcast's objective according to its 2008 Annual 

Report is to expand its reach into sports programming: 'We have invested and expect to continue 

to invest in new and live-event programming . ... ",\55 Dr. Singer also observed that "Comcast's 

'Programming segment,' 'which consists primarily of [its] consolidated national programming 

networks, including E!, Golf Channel, VERSUS, G4 and Style,' earned revenues of $1.4 billion 

in 2008" and that the "programming division's operating cash flow grew at 28.3 percent in the 

second quarter of 2009, whereas its ... cable division grew by only 4.1 percent.,,156 "[T]he fact 

that Comcast already carried tennis programming on two of its networks ... and Comcast's 

stated intentions to expand its sports programming footprint" cause Dr. Singer "to infer that 

153 Singer Decl. <Jrj( 18, 31; Comcast D.C. Lineup at 8. 

154 Singer Decl. 'J[ 41. 

155 [d. See also Solomon Decl. 'J[ 26 (reporting "that Comcast had entered what were ultimately 
unsuccessful discussions [with the USTA] about acquiring rights to cablecast the U.S. Open"). 

156 Singer Decl. 'J[ 41 (citations omitted). 
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Comcast highly values the programming rights currently secured by Tennis Channel.,,157 

Acquiring those rights, Dr. Singer found, could among other results allow Comcast to "seek 

higher carriage fees from its downstream rivals (DirecTV, Dish, and Verizon) as a means of 

raising rivals' costS.,,158 

74. Other than as an effort to advantage its affiliated networks, there is no 

rational basis for Comcast's decision to carry its affiliated sports networks on basic tiers but to 

limit the unaffiliated Tennis Channel to the premium sports tier. 159 Indeed, the data show that 

Comcast's discriminatory conduct works in several respects to the disadvantage of Com cast's 

cable division-for example, by reducing Comcast's ability to earn revenue from Tennis 

Channel local advertising availabilities in programming and making Comcast less attractive to 

consumers evaluating which competing distributor (including, most significantly, DIRECTV, 

Dish Network, and Verizon) offers the most attractive programming packages. Nonetheless, the 

protection that this carriage decision provides against meaningful additional competition for the 

Golf Channel, Versus, and other networks more than makes up for this forgone revenue for the 

Comcast corporate family as a whole. 160 

III. COMCAST'S DISCRIMINATION UNREASONABLY RESTRAINS TENNIS 
CHANNEL'S ABILITY TO COMPETE FAIRLY. 

75. The third prong of the Commission's program carriage test is whether the 

cable operator's affiliation-based discrimination "unreasonably restrain[s] the ability of an 

1571d. 

158 1d. 

1591d. B 2,23-38. See also Section III(A), infra. 

160 Singer Dec1.140. 
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unaffIliated video programming vendor to compete fairly.,,161 If so, the cable operator has 

violated Section 616. 

A. Comcast's Affiliation-Based Discrimination Is Unreasonable. 

76. As Dr. Singer has concluded, Comcast's affiliation-based discrimination is 

unreasonable. 162 That is, Comcast behaves differently from the way that a reasonable distributor, 

considering only the relevant non-affiliation-based factors, would behave. 163 Dr. Singer has 

concluded that "[t]here are two potential anticompetitive motivations for Comcast's 

discriminatory conduct: (1) to protect Comcast's affiliated programmers from greater 

competition, and (2) to extend Comcast's market power into additional areas of sports 

programming." 164 

77. Indeed, Comcast's carriage decisions with respect to Tennis Channel are 

inconsistent with the factors outlined by the president of Comcast Corporation's programming 

division, Jeff Shell, as relevant to those decisions: (i) the quantity of event coverage offered by 

the network; 165 (ii) the extent to which viewers are engaged in the sport or sports covered, as 

measured by viewer participation in those sports; 166 and (iii) the "value proposition" of a 

network. 167 

78. On each of these metrics, Tennis Channel performs as well as or better 

than Comcast's affiliated sports networks that receive broader carriage. Specifically: 

161 47 U.S.C. § 536(a)(3). 

162 Singer Decl. n 38-43. 

163 ld. 

164 ld.1j[ 40. 

165 Direct Testimony of Jeff Shell, NFL Enterprises Hr'g, Ij[ 4. 

166 ld.lj[l1. 

167 ld. 'ft 4,5, 7, 8, 13, 15,23. 
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79. Quantity of event coverage. In 2008, Tennis Channel offered more than 

 hours of worldwide event coverage, and the vast majority of Tennis Channel's covered 

tournament events are Tennis Channel exclusives within the United States.168 This figure 

compares favorably with the and  hours of event coverage offered in 2008 by the 

Golf Chanfiel and Versus, respectively.169 

80. Similarly, Tennis Channel has exclusive rights to telecast significant 

portions of all four of the major events in its field, the Grand Slams.170 It also covers the world's 

top 70 tennis tournaments.171 The Golf Channel does not offer live or first-run coverage of the 

most significant events in its field, the Majors, which are telecast instead on CBS, NBC, and 

ESPN. I72 Moreover, the Golf Channel's event coverage usually involves less popular early 

rounds of tournaments, with the more popular late rounds typically covered by other networks. 173 

Versus's most popular programming is ice hockey and the Tour de France. The remainder of its 

programming includes bullriding, cagefighting, and other events that it has sought for years to 

replace with more marketable and mainstream sports programming. l74 Versus covers only two 

games in the ice hockey championship series, the Stanley Cup Finals, with the later (and most 

popular) games telecast on NBC. l75 Because of the small number of desirable events carried on 

168 Solomon Decl. ')[ 8 & Exh. A. 

169 [d. 

170 Solomon Decl. ')[ 4. 

171 [d. 

172 Singer Decl. ')[ 18. 

173 [d. 

174 [d. 

175 [d. 
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Versus, DIRECTV called the network "a paid programming and infomercial channel with 

occasional sporting events.,,176 (DIRECTV no longer carries Versus on its system.)177 

81. Viewer participation. Tennis, like golf, is a sport in which many viewers 

also participate. 178 Unlike most other sports, the popularity of tennis as a sport is expanding 

rapidly. Based on a recent study by SGMA International, the leading sports industry trade 

association, the Wall Street Journal reported that tennis is "the fastest-growing sport in the 

country.,,179 The SGMA study showed that participation in tennis  between 2000 

and 2008.180 That statistic is particularly significant because, as the Journal observed, tennis 

"was one of only four sports to experience any increase during the study period and [it] outpaced 

its nearest rival, racquetball, by 32%,,181; racquetball also is covered occasionally on Tennis 

Channel. In contrast, participation in golf , and participation in ice hockey, 

Versus's most popular sport, . 182 And in absolute terms, tennis participation 

is at a record high: a November 2009 study showed that 30.1 million Americans are tennis 

players. 183 

176 Mike Reynolds, "Versus, DirecTV Disconnect in Carriage Dispute: Parties Blame Each Other 
As Comcast's National Sports Service Goes Dark on Top DBS Operator," Multichannel News 
(Sept. 1,2009). 

177 Singer Decl. <J[ 38. 

178 Singer Decl. <JrJ( 19, 29. 

179 Hannah Karp, "Is Tennis Hip Again?," Wall St. J. (Mar. 18,2009). See also SGMA Int'l, 
"USA Sports Participation Study 2008 vs. 2000" (2008) [hereinafter SGMA Int'l], attached at 
Exh.l0. 

180 SGMA Int'!, supra. 

181 Karp, supra note 179. 

182 SGMA Int'l, supra note 179. 

183 United States Tennis Ass'n, Press Release No. 199-2009, "U.S. Tennis Participation Tops 30 
Million People for the First Time in More Than 25 Years" (Nov. 17,2009), attached at Exh. 27; 
Solomon Decl. <J[ 3. 
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82. "Value proposition" ora network. In judging whether a network 

represents a good "value," Comcast has said that it considers the rate charged by the network in 

comparison to the popularity of the network's programming. 184 As an absolute matter, Golf 

Channel and Versus have markedly higher rates than Tennis Channel. Moreover, according to 

published figures, the ratio between the license fee charged for Golf Channel

 

 

 

 

83. After considering these and other factors, Dr. Singer has concluded that a 

reasonable distributor would carry Tennis Channel on terms that are comparable to or better than 

the terms on which it carried Versus and the Golf Channel. 190 More generally, he has concluded 

184 Direct Testimony of Jeff Shell, NFL Enterprises Hr'g, B 4,5, 7, 8, 13, 15,23. See also Tr. of 
R. at 1678:10-20, NFL Enterprises Hr'g, Apr. 16,2009 (testimony of Stephen Burke) 
(explaining that Comcast makes tiering decisions by considering whether "the price value [is] 
there" for a network). 

185 Singer Decl. <J[ 24 & tbl. 4. 

186 [d. 

187 [d. <J[ 24. 

188 See paragraph 89, infra. 

189 See Singer Decl. <J[ 24 & tbl. 4; Brooks Decl. § III(2)(k).  
 

190 [d. B 27,44. See also Brooks Decl § III(6)(d) ("Based on this data Tennis Channel, Golf 
Channel and Versus should be able to generate comparable revenue if they had comparable 
distribution, and viewer satisfaction with Tennis Channel is high. I would therefore expect them 
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that a reasonable distributor considering all the relevant non-affiliation-based factors would not 

have treated these networks differently.l9l Because Comcast treats Tennis Channel's 

competitors with which it is affiliated far better than it treats Tennis Channel, Dr. Singer has 

concluded that, as an economic matter, Comcast's behavior would be neither reasonable nor 

economically efficient unless it reflected a judgment relating to the affiliation of the networks. 192 

B. Comcast's Discrimination Restrains Tennis Channel's Ability To Compete 
Fairly. 

84. Finally, Comcast's discrimination has immediately and dramatically 

harmed Tennis Channel's ability to compete against other similarly situated cable networks, 

including the Golf Channel, Versus, and Comcast SportsNet. 

85. Impairment of overall distribution and subscription fee revenue. 

Comcast's President Stephen Burke has noted that tiering of a sports network would necessarily 

"reduce[] the network's number of subscribers," which "would adversely affect the license 

revenue" earned by the network. 193 fudeed, Comcast's failure to carry Tennis Channel at the 

level of carriage offered to Versus and Golf Channel has deprived Tennis Channel of more than 

21 million subscribers. 194 Because Tennis Channel is paid by distributors-including Comcast-

to be treated at least the same when it comes to distribution. However with respect to Comcast 
this has not been the case."). 
191 Id. 

192 Id. 

193 Tr. ofR. at 1741:16-1742:1, NFL Enterprises Hr'g, Apr. 16,2009 (testimony of Stephen 
Burke), attached at Exh. 22. 

194 Singer Decl. n 2,30. The fact that Comcast's sports tier has not amassed more subscribers is 
itself evidence of this harm. As Dr. Singer has concluded, sports programming is an "experience 
good," meaning that consumers are most likely to gain interest in it only after they have 
experience with it. And while consumers can gain casual experience with Comcast's affiliated 
sports networks because they are available on general-interest tiers, Comcast subscribers are 
unlikely to have the same exposure to Tennis Channel. Id. 'J[ 30. See also Brooks Decl. § 
IV(1)(d). 
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on a per-subscriber basis, the loss of this substantial number of subscribers directly deprives 

Tennis Channel of revenue, while Comcast's affiliated networks, which receive broader 

distribution on Comcast's systems, continue to earn larger license fees, both on a per-subscriber 

basis and in total. 195 These larger license fees can be used to invest in more attractive 

programming, appeal to more advertisers, attract more viewers, and otherwise improve the 

network; without those fees, these steps are much more challenging.196 These investments are 

particularly important because networks with smaller distribution ordinarily receive less unpaid 

pUblicity than their more broadly-distributed competitors; that has been particularly true, for 

example, in the case of Tennis Channel's competition with the Golf Channel for media 

attention.197 For all of these reasons, Comcast's differential treatment puts Tennis Channel at a 

competitive disadvantage against Comcast's affiliated sports networks and other networks with 

which it competes. 198 

86. The subscriber deficit caused by Comcast's discrimination is particularly 

harmful to Tennis Channel because Comcast is the dominant cable operator in  of the 

nation's ten largest television markets, and it has a substantial presence in  of the top ten 

markets.199 Tennis Channel's success depends not only on attracting a large number of total 

subscribers but also on targeting core and casual tennis fans alike located in major television 

195 Solomon Decl. <)[ 22. 

196 Singer Decl. n 30-39. 

197 Brooks Decl. §§ JV(1)(a), JV(1)(b). 

198 See Singer Decl. <)[ 32. 

199 SNL Kagan, "All Video by DMA - 3rd Quarter 2009" (2009), attached at Exh. 19. See also 
Herman Decl. <)[ 12. 
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markets dominated by Comcast-as well as advertisers and programming licensors that are 

seeking audiences in such markets.2oo 

87. This effect is further magnified because many smaller MVPDs follow 

Comcast's lead, and Tennis Channel's poorer distribution by Comcast makes it more difficult for 

Tennis Channel to negotiate for equitable distribution by other distributors.201 

88. Impairment of advertising revenue. As Comcast's Mr. Burke also has 

acknowledged, the smaller viewership of Comcast' s premium sports tier reduces the value of 

advertising on the networks that, like Tennis Channel, are placed there.202 In Tennis Channel's 

experience, advertisers view distribution as one of the most important factors in their purchasing 

decisions.203 Indeed, many national advertisers use a threshold number of subscribers--often 

stated as around 40 million subscribers-as a method for judging whether a network will be 

considered a viable competitor for national advertising purchases.204 Although it is not the case 

that a network with fewer than 40 million subscribers will earn no advertising revenues, having a 

distribution level substantially below that threshold makes it more difficult for the network to 

attract national advertisers.205 

89.  

  

200 Solomon Decl. 121. 

201 Id. 123; Singer Decl. 'IrJ[ 2, 32. 

202 Tr. ofR. at 1741:20-1742:1, NFL Enterprises Hr'g, Apr. 16,2009 (testimony of Stephen 
Burke). 

203 Herman Decl. 'J[ 10. 

204 Id. 

205 Id. 

206 Id. m 24-25; Brooks Decl. § IV(I)(e). 
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209 Conversely, 

distributing Tennis Channel to substantially fewer households means that Comcast does not have 

to compete as aggressively to win a greater share of national advertisers' budgets for the Golf 

Channel and Versus. 

90. Because of these challenges, potential Tennis Channel advertisers, 

including top cable advertisers , have excluded the network 

as a competitor for national advertising contracts. 210 Indeed, 

informed Tennis Channel that the network was too narrowly distributed to warrant a 

media buy, even though 

, and that it would 

have placed business with Tennis Channel if not for its relatively low distribution.211 In contrast, 

spent to advertise 

on the Golf Channel and Versus, respectively, through May of 2009. (For its part, 

207 Herman Decl. <J[ 24; Brooks Decl. § II(1)(c). 

208 Herman Decl. <J[ 24; Brooks Decl. § II(1)(d). 

209 Herman Decl. <J[ 25; Brooks Decl. § IV(1)(e). 

210 Herman Decl. <J[ 16. 

211 [d. 
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spent about on the Golf Channel and about on Versus 

during the same period.)212 

91. Similarly, even advertisers that target upper-income customers, such as 

, agree that Tennis Channel delivers the audience demographics they 

desire and is a good fit for their respective brands, but have declined to advertise on Tennis 

Channel because of its limited distribution.213 

92. The reduced number of subscribers caused by Comcast's discrimination, 

especially in major markets, requires Tennis Channel to invest more resources in advertising 

sales than would be necessary if Tennis Channel were broadly distributed by Comcast.214 And 

because Tennis Channel-which charges a very low license fee to its distributors in order to 

ensure broad distribution-relies on advertising revenue to thrive, the harm to its ability to 

compete for advertising business affects the network in a particularly detrimental manner.215 

93. Impairment in ability to compete for programming. Reduced distribution 

also makes it more difficult for Tennis Channel to acquire rights to the most desirable 

tournaments.216 For example, officials were reluctant to award tournament 

rights to Tennis Channel because the network was not distributed broadly enough.217 In order to 

secure these rights, Tennis Channel had to promise officials that 

212 Id. 

213 Id. ~ 17. 

214 Tr. ofR. at 1741:20-1742:1, NFL Entelprises Hr'g, Apr. 16,2009 (testimony of Stephen 
Burke). 

215 See Solomon Decl. <JI 23. 

216 Id. ~ 24. 

217 Id. ~ 25. 
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218 

94. Likewise, the rightsholders of the 

would not grant Tennis Channel live coverage of the singles 

finals matches (the most popular matches of any tournament) due to distribution concerns, and 

instead awarded the rights to 219 The other portions of these tournaments, however, 

were carried on Tennis Channel. 220 

95. Similarly, was chosen over Tennis Channel to air semi-fmals 

and final matches of the 

221 

96. Deprivation of economies of scale. Finally, Comcast's discrimination has 

prevented Tennis Channel from competing on an equal basis with Comcast's affiliated networks 

and other large sports networks by depriving Tennis Channel of economies of scale. Many of 

the expenses of a cable network-such as personnel, equipment, infrastructure, and 

programming expenses-are fixed regardless of the network's number of subscribers.222 

Because a greater number of subscribers increases a network's revenues-through subscriber 

218 [d. 

219 [d. 'j[ 24. 

220 [d. 

221 [d. 

222 Singer Decl. 'j[ 33. 
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fees and advertising-without proportionally increasing the cost to the network, it is less 

expensive, on a per-subscriber basis, for a broadly-distributed network to operate than it is for a 

more narrowly-distributed network providing a comparable service.223 This effect is magnified 

because networks like Tennis Channel that have fewer subscribers must spend money to market 

their service to new subscribers in order to persuade them to spend an additional $5 each 

month-many times the rate that Comcast pays for Tennis Channel-to watch it. 224 Likewise, 

networks with broader distribution also receive more unpaid publicity in the popular press.225 In 

short, Comcast has created disincentives for new viewers to learn about Tennis Channel while 

making it more expensive for Tennis Channel to operate and more difficult for it to achieve 

publicity. These are essential steps to suppressing a competitor to Comcast's own sports 

networks. 

97. As a result of these harms to Tennis Channel, networks that have broader 

distribution and enjoy economies of scale are better able to reinvest revenues in their services 

and provide enhanced programming to consumers226-whereas Tennis Channel, as a result of 

Comcast's discrimination, has been forced to limit its programming expenses. One immediate 

impact on Tennis Channel of Comcast' s discrimination is that its high per-subscriber expenses 

have forced the network to limit marketing, production, and programming expenses, including 

expenses associated with instructional programming focusing on health and fitness.227 Tennis 

223 [d.; see also Solomon Decl. en: 27. 

224 Solomon Decl. en: 27. In addition, analog customers must pay to upgrade to digital cable. 

225 Brooks Decl. § IV(l)(a). 

226 Singer Decl. en: 34. 

227 Solomon Decl. en: 28. 
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Channel also was not able to renew agreements to cover certain smaller tournaments during 2010 

because of budget constraints?28 

* * * 
98. Comcast's President, Stephen Burke, has admitted that placement of an 

ad-supported sports network like Tennis Channel on a premium sports tier would "affect the 

network's ability to compete with other networks.,,229 The president of Comcast Corporation's 

programming group, Jeff Shell, agrees, admitting that "if you're an ad-supported network" like 

Tennis Channel, "the sports tier that Comcast has ... is not viable.'.230 

99. Versus representatives recently echoed these statements while opposing 

DIRECTV's repositioning of Versus in August 2009. Versus President Jamie Davis stated that 

DIRECTV's repositioning of Versus on a more narrowly distributed and more expensive tier was 

"a non-starter" for the network.231 Mr. Davis also said that he could not "accept a situation 

where Versus can lose 6 million viewers" as a result of DIRECT V's relocation of Versus to the 

tier on which it carries Tennis Channel and most other sports networks, 

far more deeply-

penetrated than the level at which Comcast carries Tennis Channel on its own systems.232 

100. In short, Comcast has acknowledged repeatedly-at least in the case of its 

affiliated networks-that placement on a narrowly-penetrated tier severely undermines a 

228 [d. 

229 Tr. of R. at 1741:12-1742:11, NFL Enterprises Hr'g, Apr. 16,2009 (testimony of Stephen 
Burke). 

230 Tr. of R. at 1911:16-1912:6, NFL Enterprises Hr'g, Apr. 17,2009 (testimony of Jeffrey Shell) 
("[I]f you are ... an ad-supported network ... then you have to price yourself such that the - not 
to be on a sports tier, because my view was that it didn't work."). 

231 Mike Reynolds, "Versus-DirecTV Dispute About Subscriber Loss," Multichannel News 
(Sept. 2, 2009). 

232 Stuart Levine, "DirecTV, Versus Continue Feud," Variety (Sept. 1,2009). 
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network's ability to compete fairly. That conclusion is equally true for unaffiliated networks, 

particularly ones like Tennis Channel that are small relative to their Comcast-affiliated 

competitors. Comcast's decision here to relegate Tennis Channel to a sports tier notwithstanding 

its quality and vitality-solely because it is unaffiliated---constitutes a blatant violation of 

Section 616 and the Commission's program carriage rules. 

REQUEST FOR RELIEF 

101. The Media Bureau should require Comcast to carry Tennis Channel on 

non-discriminatory terms and conditions. Specifically, Comcast should carry Tennis Channel on 

each of its systems on a programming tier that is no less distributed than the most highly-

penetrated tier on which it carries one or more of its affiliated sports networks.233 And it should 

carry Tennis Channel in standard defmition on all of its systems and in high defmition on all of 

its systems that support high-definition programming.234 

102. Moreover, Comcast should be required to pay a license fee for its carriage 

of Tennis Channel equal to 

until 

235 

233 Based on Comcast's current carriage patterns, this would be its Standard Service tier, see 
Comcast D.C. Lineup at 1, since Comcast presently carries the Golf Channel, Versus, and 
Comcast Sports Net on that tier. 

234 If at any time during the effective period of this remedy, Comcast carries the video 
programming of any of its affiliated sports networks on any distribution service that is not 
defmed as a cable system, Comcast should be required, at Tennis Channel's option, to carry 
Tennis Channel on such system at a rate equal to the per-subscriber fee that would apply if such 
carriage were on a cable system. 

235 See Affiliation Agreement 
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103. Comcast should be required to launch or reposition Tennis Channel within 

30 days of the Media Bureau's order requiring such carriage, and it should maintain Tennis 

Channel at its expanded position until the expiration of the parties' carriage agreement 

236 

104. Comcast should be required to negotiate in good faith with Tennis 

Channel for a new agreement to govern carriage of Tennis Channel after expiration of the 

parties' existing agreement. The Media Bureau should require that such an agreement provide 

that Tennis Channel will be carried (in both standard definition and in high definition) on each 

Comcast system (1) on a tier that is no less distributed than the most highly-penetrated tier on 

which Comcast carries one or more of its affiliated sports networks; and (2) at a rate that is no 

less than 

\ 237 

105. Although Comcast may offer pretextual justifications for its misconduct, 

the fundamental facts underlying this Complaint are basic and undisputed. Disposition of this 

dispute does not require extensive discovery or resolution of any factual disputes. Accordingly, 

the Media Bureau should grant the requested relief based on the pleadings.238 

236 

237 The same conditions that apply to Comcast's carriage during the current term should apply to 
any such renewal term. See notes 233-234, supra. 

238 See Second Report and Order, 9 FCC Rcd at 2655. If the Bureau determines that any 
particular issue cannot be resolved on the pleadings, it should designate only that issue for 
hearing. To expedite resolution of this Complaint, the Bureau should clarify that all factual 
issues resolved in the Bureau order are not included within the hearing designation. 
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106. If Comcast seeks Commission review of the Media Bureau's order 

requiring non-discriminatory carriage of Tennis Channel, Comcast should be required, at Tennis 

Channel's option, to carry Tennis Channel on the terms ordered by the Bureau for an additional 

period equal to the time elapsed between the staff decision and the Commission's ruling.239 

January 5,2010 

239 See 47 C.F.R. § 76. 1302(g)(l). 

Stephen A. Weiswasser 
Paul W. Schmidt 
Robert M. Sherman 
Leah E. Pogoriler 
Covington & Burling LLP 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202) 662-6000 

Counsel to The Tennis Channel, Inc. 
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VERIFICATION 

I, Ken Solomon, am Chainnan and Chief Executive Officer of The Tennis 
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INTRODUCTION 

1. I have been asked by counsel for The Tennis Channel, Inc. ("Tennis Channel") to 

address economic issues raised by the tiering policy of Comcast Cable Communications LLC 

("Comcast") vis-a.-vis Tennis Channel, on the one hand, and Comcast's affiliated national sports 

networks, including the Golf Channel and Versus, on the other. In particular, I have been asked 

to analyze from an economic perspective (1) whether Comcast's refusal to carry Tennis Channel 

on a highly penetrated tier on Comcast's cable systems constitutes discrimination based on 

affiliation; and (2) whether Comcast's conduct has impaired Tennis Channel's ability to compete 

vis-a.-vis Comcast's affiliated, national sports networks for programming, advertisers, viewers, 

and multi-channel video programming distributors ("MVPDs"). 

2. Based on my review of the materials, I have reached the following conclusions: 

• Comcast gives preferential carriage terms to its affiliated, national sports networks. In 
particular, Comcast-owned Versus and the Golf Channel are carried on Comcast's 
"Standard Service" tier, whereas Tennis Channel is carried on Comcast's "Sports 
Entertainment Tier," which reaches a much smaller audience and can only be obtained by 
Comcast's subscribers for an extra charge. 

• Given this preferential treatment, the relevant inquiry is whether Tennis Channel, the 
Golf Channel, and Versus are "similarly situated," as disparate treatment of similarly 
situated networks would demonstrate that Comcast engaged in discrimination. I conclude 
that Tennis Channel is similarly situated to Comcast's affiliated, national sports networks 
carried on the Standard Service tier, the Golf Channel and Versus. All three networks 
carry "sports and leisure programming" viewed by affluent audiences that skew male 
and, with respect to the Golf Channel and Tennis Channel, that enjoy participating in the 
sports they watch on television. National sports networks, including but not limited to the 
Golf Channel, Versus, and Tennis Channel, compete as a class for viewers and 
advertisers. For example, a review of the top 30 advertisers on the Golf Channel and 
Versus reveals that there is overlap with Tennis Channel's past, current, and 
recent prospective advertisers. Although there is no requirement that two networks carry 
the same programming to be considered "similarly situated," as it turns out, Comcast­
through Versus and its Comcast SportsNet channels-has competed directly with Tennis 
Channel for tennis programming rights (the U.S. Davis Cup and World TeamTennis). In 
light of the fact that the networks are similarly situated, Comcast's preferential treatment 
of the Golf Channel and Versus demonstrates discrimination against Tennis Channel. 
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• A review of potential efficiency justifications further indicates that Comcast's 
discriminatory conduct lacks any procompetitive motivation. Tennis Channel perfonns 
equivalently to or better than Comcast's affiliated, national sports networks with respect 
to popUlarity, pricing, participation, and percentage of event programming. Moreover, 
other MVPDs tend to carry Tennis Channel on more highly penetrated tiers than does 
Comcast, and I would expect a reasonable MVPD in Comcast's position considering the 
relevant non-affiliation-based factors to carry Tennis Channel in a similar manner. 

• As a direct result of its discriminatory policy, Comcast prevents Tennis Channel from 
reaching an additional 21.0 million subscribers. Because of Comcast's sheer size, if 
Comcast alone were to carry Tennis Channel on a tier that reached nearly all of its basic 
subscribers-as it does for the Golf Channel and Versus-then Tennis Channel's 
subscribers would increase from approximately 

 
 

The growth that would accompany access to Comcast's basic subscribers alone would 
materially improve Tennis Channel's ability to compete effectively for national 
advertisers and programmers. Moreover, because Comcast's carriage decisions are 
followed by other cable operators, the deficit in Tennis Channel's distribution caused by 
Comcast's discrimination is likely even larger, further impairing Tennis Channel's ability 
to compete for both advertisers and programming content. 

3. The harm to Tennis Channel owing to Comcast's discriminatory tiering policy 

will likely redound to the harm of advertisers and viewers. Comcast's viewers are harmed by 

their inability to watch Tennis Channel without incurring an extra charge. By insulating its 

affiliated networks from greater competition for national advertisers, Comcast could raise prices 

to advertisers that seek to purchase time on its affiliated sports networks. Moreover, to the extent 

that Comcast's discrimination against an unaffiliated national sports network such as Tennis 

Channel allows Comcast to secure the exclusive rights to valuable sports programming (for 

example, to Grand Slam tennis programming), Comcast can then impair the efficiency of rival 

MVPDs by denying downstream rivals access to that input on reasonable tenns. 

QUALIFICATIONS 

4. My name is Hal J. Singer. I am President and Managing Partner of Empiris, LLC. 

I am also an adjunct professor at the McDonough School of Business at Georgetown University. 

My areas of economic expertise are antitrust, industrial organization, finance, and regulation. I 
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have applied my expertise to several regulated industries, including telecommunications, video 

programming, insurance, and health care. 

5. I have published a book chapter in Access Pricing: Theory, Practice and 

Empirical Evidence (Justus Haucap and Ralf Dewenter eds., Elsevier Press 2005) and in 

Handbook of Research in Trans-Atlantic Antitrust (Philip Marsden, ed., Edward Elgar Publishing 

2006). I am also the co-author of the book Broadband in Europe: How Brussels Can Wire the 

Information Society (KluwerlSpringer Press 2005). 

6. I have published scholarly articles in many economics and legal journals, 

including American Economic Review Papers and Proceedings, Berkeley Technology Law 

Review, Canadian Journal of Law and Technology, Federal Communications Law Journal, 

Harvard Journal of Law and Technology, Hastings Law Journal, Journal of Business and 

Finance, Journal of Business Law, Journal of Competition Law and Economics, Journal of 

Financial Transformation, Journal of Industrial Economics, Journal of Insurance Regulation, 

Journal of Network Industries, Journal of Regulatory Economics, Journal of 

Telecommunications and High Tech Law, Review of Network Economics, Telecommunications 

Policy Journal, Topics in Economics Analysis and Policy, and Yale Journal on Regulation. 

7. Two of my articles are of particular relevance to this proceeding: "The 

Competitive Effects of a Cable Television Operator's Refusal to Carry DSL Advertising," 

Journal of Competition Law and Economics (Vol. 2, No.2, pp. 301-31, 2006); and "Vertical 

Foreclosure in Video Programming Markets: Implications for Cable Operators," Review of 

Network Economics (Vol. 6, 2007). 

8. In regulatory proceedings, I have presented economic testimony in several 

forums, including the u.s. Federal Communications Commission ("FCC"), the U.S. Federal 
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Trade Commission, the Antitrust Division of the U.S. Department of Justice, the U.S. National 

Highway Traffic and Safety Administration, the House of Commons of Canada, the Canadian 

Radio-television and Telecommunications Commission, and the U.S. Congressional Budget 

Office. My written testimony on the effect of telecom entry on cable television prices was cited 

extensively by the Department of Justice in a November 2008 report titled Voice, Video and 

Broadband: The Changing Competitive Landscape and Its Impact on Consumers.l 

9. I have served as an economic expert for the NFL Network and for MASN, which 

owns the television rights to live baseball games of the Baltimore Orioles and the Washington 

Nationals, in several carriage disputes. On June 2, 2008, the arbitrator in MASN v. Time Warner, 

Judge Daniel H. Margolis, ruled that Time Warner "did discriminate against MASN based on 

affiliation in not negotiating for carriage of MASN on an analog tier.,,2 In his decision, Judge 

Margolis cited my analysis on behalf of MASN on several occasions3 in support of his decision 

that MASN's offer price "accurately reflects the fair market value of the rights to carry MASN in 

its North Carolina television territory.,,4 In its October 30,2008 Order on Review rejecting Time 

Warner's appeal of the arbitrator's decision, the Media Bureau cited my oral testimony during 

Phase II in support of the proposition that "the carriage decisions of four of the largest MVPDs 

operating in North Carolina-that serve the overwhelming majority of non-TWC subscribers to 

paid television service in North Carolina-are an appropriate reference point for assessing fair 

market value."s A declaration that I submitted to the Media Bureau also was cited extensively in 

1. Department of Justice, Voice, Video and Broadband: The Changing Competitive Landscape and Its Impact 
on Consumers, Nov. 17, 200S, available at http://www.usdoj.gov/atr/public/press_releases/2008/239479.htm. 

2. TCR Sports Broadcasting Holding, L.L.P, d/b/a Mid-Atlantic Sports Network v. Time Warner Cable Inc., 
Case No: 71-472-E-00697-07, June 2, 200S, at 22. 

3. Id. at 19, 19 n.13, and 21. 
4. Id. at 22. 
5. TCR Sports Broad. Holding, L.L.P. v. Time Warner Cable Inc., Order on Review, DA OS-2441, Ij{ 47, n.1S6 

(MB Oct. 30, 200S). 
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the Bureau's order designating a program carriage complaint by the National Football League for 

hearing.6 

10. In addition to these carriage disputes, I have served as a testifying expert in 

several litigation matters. My experience as a testifying expert in litigation is summarized in my 

Curriculum Vitae, which is attached to this report. 

11. Before joining Empiris, I was president of Criterion Economics, an economic 

consulting firm based in Washington D.C. Prior to that, I worked as a senior economist at LECG, 

an economic consulting firm based in Emeryville, California. In addition, I have worked as an 

economist for the Securities and Exchange Commission and the Army Corps of Engineers. 

12. I earned M.A. and Ph.D. degrees in economics from the Johns Hopkins University 

and a B.S. magna cum laude in economics from Tulane University. 

13. I file this report in my individual capacity. I have no financial stake in the 

outcome of this case. 

I. COMCAST'S DIFFERENT CARRIAGE OF GOLF CHANNEL, VERSUS, AND TENNIS CHANNEL 

CONSTITUTES DISPARATE TREATMENT 

14. Comcast carries Tennis Channel on its "Sports Entertainment" tier. In contrast, 

Comcast carries its affiliated, national sports networks, the Golf Channel and Versus, on its 

"Standard Service Tier." According to Tennis Channel's internal estimates, Comcast's "Sports 

Entertainment" tier was projected to reach subscribers by the end of 2009.7 As 

of the third quarter of 2009, Comcast had approximately 23.8 million total subscribers,s nearly 

all of whom have access to Comcast's affiliated sports networks on Comcast's "Standard 

6. Herring Broad., Inc. v. Time Warner Cable Inc., et aI., Mem. Op. & Hearing Designation Order, 23 FCC 
Red 14787 «JllJ( 77,79,81,82,83,86 (2008). 

7. 
8. Comeast Reports Third Quarter 2009 Results, Nov. 4, 2009, at 3. 
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Service." Accordingly, Comcast carried Tennis Channel on a tier that reached 

of its subscribers (equal to  divided by ), but it carried the Golf Channel 

and Versus on a tier that reached nearly percent of its subscribers. 

15. In general, Comcast gives preferential treatment to its affiliated networks, Versus 

and the Golf Channel, relative to unaffiliated sports networks. Table 1 shows the tier on which 

sports programming appears in Comcast's channel lineup in the Washington, D.C. area in 

January 2010, which is generally representative of its carriage of Golf Channel, Versus, and 

Tennis Channel in other areas. 

"Standard Service" 
ESPN 
ESPN2 
Golf Channel 
Versus 
SportsNet MA 
MASN 

TABLE 1: SPORTS PROGRAMMING ON COMCAST BY TIER 

AS OF JANUARY 2010 (WASHINGTON, D.C.) 
AfT'diation "Digital Classic" Affiliation "Sports Entertainment" AflUiation 

No ESPN Classic No Fox Soccer Channel No 
No ESPNU No Fox College Sports No 
Yes MLBNetwork Yes* Tennis Channel No 
Yes NBATV Yes** CBS College Sports No 
Yes NHLChannel Yes*** GolTV No 
No" Speed Channel No 

Big Ten Network No 
Horseracing Television No 
TV Games No 
NFL Red Zone No"" 

Sources: Comcast Channel Lineup, available at http://www.comcast.comlCustomersiClulChanneILineup.ashx (accessed on Jan. 
4, 2010); affiliation is from 13th Annual Report, Appendix C, Table C-l; Comcast 8-K, filed 12/04109 for the Period Ending 
12103/09, at 6. 
Notes: * Comcast owns 8.3 percent ofMLB Network. ** Comcast holds equity in NBA TV through its ownership in the National 
Basketball Association. *** Comcast owns 15.6 percent of the NHL Channel, and the League provides anchor programming for 
Versus. " MASN is carried subsequent to a settlement of a carriage complaint, as is the NFL Network, which is carried on 
Comcast's "Digital Starter" tier, which is Comcast's most broadly distributed level of digital service. "" Comcast also sells the 
HD version of the NFL Red Zone as part of its extra-charge HD package. 

As Table 1 shows, none of the sports networks carried on Comcast's "Sports Entertainment" tier 

is affiliated with (or owned by) Comcast. In contrast, with the exception of ESPN channels-

which have sufficient countervailing market power vis-a-vis Comcast by virtue of their 

significant sports holdings to obtain broad access for their networks-all of the sports networks 

that are carried on Comcast's "Standard Service" tier are either affiliated with (and owned by) 

Comcast (Versus, the Golf Channel, SportsNet Mid-Atlantic), or are carried by Comcast 
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subsequent to the settlement of an FCC program-carriage complaint (MASN). For completeness, 

Table 1 also shows sports networks carried on Comcast's "Digital Classic" tier in Washington, 

D.C., which achieves greater distribution than its Sports Entertainment tier but less distribution 

that its Standard Service tier. On its Digital Classic tier, Comcast owns a minority equity stake in 

the MLB Network (8.3 percent), the NIll... Network (15.6 percent), and NBA TV (through its 

equity stake in the National Basketball Association).9 Moreover, the National Hockey League 

provides Versus its anchor programming (live professional hockey games). With the exception 

of the two ESPN networks on the Digital Classic tier, which again have countervailing market 

power, it appears that a sports network can avoid being relegated to Comcast's Sports 

Entertainment tier so long as Comcast is at least modestly involved in its success; significant 

involvement leading to outright ownership yields access to Comcast's Standard Service tier and 

all the associated benefits, including exposure to a much larger audience and a more desirable 

channel number. 

16. The relevant comparison here is Comcast's carriage policy for its affiliated, 

national sports networks, Versus and the Golf Channel, on the one hand, and for Tennis Channel, 

an unaffiliated network, on the other. Placing Versus and the Golf Channel on its Standard 

Service tier while relegating Tennis Channel to the Sports Entertainment tier constitutes evidence 

of disparate treatment. The fact that the Golf Channel and Versus are similarly situated to Tennis 

Channel-a point to which I turn next--demonstrates that this disparate treatment constitutes 

discrimination. 

9. Corneast Speetaeor owns the Philadelphia 76ers, whieh jointly owns the National Basketball Association 
along with the other teams, and thereby owns part of the equity in NBA TV. See Corneast Corp. SEC Form IO-K for 
fiseal year ended Dee. 31, 2007, at I. 
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II. TENNIS CHANNEL Is SIMILARLY SITUATED TO VERSUS AND THE GOLF CHANNEL 

17. To an economist, disparate treatment of two similarly situated subjects shows 

discrimination. Having established above that Comcast treats Tennis Channel and other 

unaffiliated sports programmers differently from its affiliated sports networks with respect to 

tiering, one must then determine whether Tennis Channel is similarly situated to Comcast's most 

comparable affiliated networks, the Golf Channel and Versus. If it is not, then Comcast's 

disparate treatment by itself does not indicate whether Comcast is engaged in discrimination, 

although other evidence still could demonstrate that discrimination occurred. 

18. Before determining whether the three networks are similarly situated, I give a 

brief description of each network here. Event coverage serves as the "anchor" programming for 

these sports networks, while other material (such as replays of classic games) serves as the 

"shoulder" programming. 

• The Tennis Channel: Tennis Channel owns television rights to the French Open, the 
Australian Open, Wimbledon, the U.S. Open, and the U.S. Davis CUp.lO By 2009, it aired 
matches from over 50 ATPIWTA Pro Tournaments;l1 when combined with its other 
programming, Tennis Channel aired more than hours of live or fIrst-run event 
coverage in 2008. The shoulder programming on Tennis Channel consists of lifestyle 
series and specials, including profiles of tennis icons, tennis instruction, and tennis­
related health and fitness, travel, and fashion shOWS.12 

• Versus: In 2006, the Outdoor Life Network was rebranded as Versus. In addition to the 
NHL and the Tour de France, Versus presents sports from certain collegiate conferences, 
Indy Racing League, World Extreme Cagefighting, and the Professional Bull RidersP 
Comcast classifIes Versus as "sports and leisure programming," a category that would 
include Tennis Channel.14 According to the Los Angeles Times, Versus is "Comcast's 
attempt to become a player in the sports television business. It has been aggressively 
going after major sports over the last few years, trying to distance the channel from its 
past when it was known as the Outdoor Life Network and best known for fishing and 

10. Tournament Schedule, available at http://www.tennischannel.comlgameitournamenCschedule.aspx#1. 
11. 2009 Tournaments.xls. 
12. About Us, available at http://www.tennischannel.comlaboutus/pressrelease/pressreleasedetail.aspx?id=143. 
13. Mike Reynolds, Updated: Versus-Direc1V Dispute About Subscriber Loss Network President Davis Says 

DBS Provider Wants Sports Service To Shed 6 Million Subscribers, MULTICHANNEL NEWS, Sept. 2,2009. 
14. Comcast Corp. SEC Form 1O-K, for the fiscal year ended Dec. 31,2008, at 29. 
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hunting shOWS.,,15 During 2008, Versus broadcast only hours of anchor 
programming. 16 

• The Golf Channel: The Golf Channel provides coverage of early rounds of a variety of 
golf tournaments. However, the most significant golf events ("the Majors") are aired on 
CBS, NBC, and ESPN, but not on Golf Channel. The shoulder programming on the Golf 
Channel includes private instruction from golf professionals. The Golf Channel was 
launched on January 17, 1995.17 In 2007, the Golf Channel secured a IS-year, exclusive 
agreement with the PGA Tour. IS It covers the Mercedes Championship, the Sony Open, 
the Bob Hope Chrysler Classic, and early-round coverage of the remaining FedExCup 
season, including the World Golf Championships, The Tour Championship and The 
Players Championship. The Golf Channel aired about  hours of anchor 
programming in 2008.19 

As I demonstrate below, sports networks are viewed by MVPDs and advertisers as a class. 

Indeed, Comcast treats its affiliated, national-sports networks similarly; for example, Comcast 

uses the same advertising sales group for the Golf Channel and Versus. Although Tennis 

Channel, the Golf Channel, and Versus offer programming from different sports (with the 

important caveat that Versus offers some tennis programming), the three sports networks are 

direct competitors for advertisers and viewers. Indeed, Comcast's most significant in-region 

rivals-Verizon,2o DirecTV,21 and Dish Network22-position these three networks on nearby 

channels. In contrast, Comcast itself carries the networks far differently; on its Washington, D.C. 

system, Comcast's affiliated networks, Versus and the Golf Channel, are channels 7 and 11, 

respectively, while Tennis Channel is channel 735.23 

15. Joe Flint, Direc1V, Comcastfight over Versus distribution, Los ANGELES TIMES, Sept. 2, 2009. 
16. 
17. About Us, Golf Channel website, available at http://www.thegolfchannel.comlcompany-history. 
18. [d. 
19.  
20. Tennis Channel lID, the Golf Channel lID, and Versus lID are channels 592, 593, and 590, respectively, 

on Verizon's channel lineup. See 
http://www22.verizon.comlResidentiallFiOSTV/ChannelLineup/ChanneILineup.htm?zipCode=22124. 

21. Tennis Channel lID and the Golf Channel lID are channels 217 and 218, respectively, on DirecTV's 
channel lineup. See http://www.directv.comlsee/pdf/chnllineup.pdf. DirecTV does not carry Versus. 

22. Tennis Channel and the Golf Channel are channels 400 and 401, respectively, on Dish Network's channel 
lineup. See http://www.dishnetwork.wslFlyerslHD_Channel_Lineup.pdf. 

23. Comcast Channel Lineup, available at http://www.comcast.comlCustomers/ClulChanneILineup.ashx 
(accessed on Jan. 4, 2010). 
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19. The target audience of Tennis Channel is very similar to those of the Golf 

Channel and Versus. All three networks target wealthy households that partake in and watch 

leisure sports. The median household income of Tennis Channel's viewers is 24 By 

comparison, the median household income of the Golf Channel's and Versus's viewers is 

 and , respectively.25 All three networks skew towards male audiences: nearly  

 of Tennis Channel's viewers are male, and  of the Golf Channel's and 

Versus's viewers are male.26 Tennis Channel and the Golf Channel focus on sports that have 

high levels of audience participation:  of Tennis Channel's viewers participate in 

tennis, and of the Golf Channel's viewers participate in golf.27 (See section on 

participation in efficiency justifications below.) Given that golf and tennis are both leisure 

activities often consumed at resorts and clubs, it is reasonable to infer that the Golf Channel and 

Tennis Channel vie for the attention of the same households. 

20. Because of the overlapping demographics, it follows that Tennis Channel, the 

Golf Channel, and Versus target the same advertisers. Indeed, as Tables 2 and 3 below 

demonstrate, a significant percentage of the Golf Channel's and Versus's actual advertising 

customers overlap with Tennis Channel's advertising customers. In particular, of 

Versus's revenue from its top 30 advertising customers during the first five months of 2009 

comes from companies that have purchased advertising on Tennis Channel, and  of the 

24. Tennis Channel Simmons Custom Proprietary Prototype 2007 [hereinafter Simmons Prototype]. 
25. Simmons NCS 12-month Fall 2007. 
26. Simmons Prototype, supra (showing  for Tennis Channel, for Golf Channel, and 

for Versus). Even if one focuses on a subset of viewers with high incomes, the male shares of the audience 
are the networks. See Mendelsohn Survey of Affluent Homes 2009 (showing for Tennis 
Channel, for Golf Channel, and  for Versus). 

27. Simmons Prototype (for Tennis Channel participation data); Golf Channel data based on any viewing to 
Respective Sport (Broadcast/Cable) vs. Participation in Past 12 Months. 
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Golf Channel's top 30 advertising revenue during that period comes from companies that are 

Tennis Channel clients. 

TABLE 2: OVERLAP BETWEEN VERSUS'S AND TENNIS CHANNEL'S ADVERTISING CUSTOMERS 

(VERSUS'S Top 30 ADVERTISING CUSTOMERS) 

_ ~ource: 
Note: Dec. 29, 2008 to May 31,2009. 
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TABLE 3: OVERLAP BETWEEN THE GOLF CHANNEL'S AND TENNIS CHANNEL'S ADVERTISING 

CUSTOMERS (GOLF CHANNEL'S Top 30 ADVERTISING CUSTOMERS) 

Source: 
Note: Dec. 29, 2008 to May 31,2009. 
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This significant overlap of customers (  

) demonstrates that these 

three networks generally compete as a class for advertisers. In addition to these overlapping 

actual customers, Tennis Channel has competed for other customers who currently advertise on 

the Golf Channel or on Versus. In particular, when one accounts for top-3D customers to which 

Tennis Channel has made presentations in the last two years, the overlap in customers increases 

to of Versus top-3D revenues and  of Golf Channel top-3~ revenues.28 Even 

if Tennis Channel never gets that business, for the purpose of demonstrating that the three 

networks compete against one another, it is relevant that Tennis Channel is going after that 

business. 

21. Comcast itself recognizes this competition among providers of programming 

regarding leisure sports like golf and tennis. For example, Comcast classifies Versus as "sports 

and leisure programming,,29 in its Annual Report. Moreover, Comcast recently consolidated its 

Versus and the Golf Channel ad sales staffs,3o underscoring how these leisure sports networks 

compete as a class. 

22. Finally, Tennis Channel competes directly against Versus for the same 

programming rights. From June 2006 through December 2008, Versus and Tennis Channel 

shared television rights to the U.S. Davis Cup, with each network holding the right to telecast a 

28. 
29. Comcast Corp. SEC Form lO-K, for the fiscal year ended Dec. 31,2008, at 29. 
30. Jon Show & John Ourand, Comcast Combines Versus, Golf Channel Sales Efforts, STREET & SMITH'S 

SPORTS BUSINESS JOURNAL, Jan. 26, 2009, page 03 ("Comcast is combining the national sales teams of Versus and 
Golf Channel under the Comcast Sports Sales banner, which will be led by advertising sales president David 
Cassaro ... Golf Channel, which is in 82 million homes, was the last Comcast sports network with an independent 
sales team. Versus is in 74 million homes. Cassaro said there were companies that already advertise across both 
networks [Versus and the Golf Channel], and that the multiplatform offering 'has yielded more sales,' though he 
wouldn't name names."). 
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portion of the tournament exclusively.31 As of January 2009, Tennis Channel held those rights on 

an exclusive basis,32 implying that Tennis Channel won the exclusive bidding for that 

programming. Moreover, another Comcast-affiliated sports network, Comcast SportsNet Mid-

Atlantic, has the regional rights to World TeamTennis, while national World TeamTennis events 

are carried on Tennis Channel. 33 

III.COMCAST'S DISCRIMINATION LACKS ANy EFFICIENCY JUSTIFICATION 

23. In this section, I consider four efficiency rationales that Comcast previously has 

offered to explain its inferior treatment of unaffiliated sports networks. Because none of these 

rationales has merit in the case of Tennis Channel, however, I conclude that the disparate 

treatment is based on affiliation and is therefore discriminatory. 

A. Comparisons of Price or Ratings-Adjusted Price 

24. Comcast might argue that Tennis Channel is not appropriately priced in general or 

with respect to its popUlarity. Compared with the other nationally rated sports networks carried 

by Comcast, however, Tennis Channel is the least expensive, costing on average per 

subscriber per month-and only per subscriber per month charged to Comcast. Table 

4 shows the 2009 average price per subscriber per month by national sports network and the 

average price per 

 

31. About Us, available at http://www.tennischannel.com/aboutus/pressrelease/pressreleasedetail.aspx?id=146. 
32. About Us, available at http://www.tennischannel.com/aboutus/pressreleaseipressreleasedetail.aspx?id=l72. 
33. Press Release, Comcast SportsNet and WIT's Washington Kastles announce 2009 partnership, available at 

http://www.wtt.com/teams!k:astlesIPDF/CSN-Kastles%20partnership%202009%20FINAL%20_2_.pdf. 
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TABLE 4: AVERAGE PRICE PER SUBSCRIBER PER MONTH AND PER RATING POINT, 

BY NATIONAL SPORTS NETWORK 
Network Average 

Price Per Sub 
Per Month 

 

''":,<:,''':'\;'' 

 

NFL Network 

Versus 

G",2ilAl!giml~i\wmliAjl;i;;;~illl"1It.lt'. II!A\Wi.!\I 
AVERAGE*** 

Source: Estimated Mfiliated Revenue Per Sub.xls (citing SNL Kagan data). Kagan, The Economics of Basic Cable 
Networks (2009), Average 24-Hour Rating By Cable Network, at 47. 
Note: * Tennis Channel charged Comcast 

As Table 4 shows, Tennis Channel is favorably priced compared to Versus ( ) and the Golf 

Channel ( ). In September 2009, Versus reportedly sought to increase its rate for DirecTV 

from $0.21 to $0.26 per subscriber to month (representing a $0.04 discount off its average rate of 

$0.30 per subscriber per month according to SNL Kagan).36 By comparison, Tennis Channel's 

average monthly price per subscriber was $0.15 in 2009. 

34. 
35. See Declaration of Timothy Brooks, § III (2)(k). 
36. Diane Pucin, Battle lines still drawn in Versus vs. DirecTV, LOS ANGELES TIMES, Sept. 30, 2009. 

According to DirecTV, Versus ranked 61st out of 74 advertising-supported networks, and the majority of its 
programming is "a glorified infomercial." See Stuart Levine, DirecTV-Versus continue feud, VARIETY, Sept. 1, 
2009. 
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37 

25. Tennis Channel is also attracting significant national audiences over each two-

week coverage period.  

  

 

 

 

 

 

 

 

 

 

 Accordingly, any potential claim that 

Tennis Channel is not priced appropriately given its popularity does not seem plausible. 

B. Share of Event Programming 

26. Comcast might argue that there is insufficient live programming on Tennis 

Channel compared to Comcast's affiliated networks, Versus and the Golf Channel. Table 5 

37. Comcast & Tennis Channel, Affiliation and Distribution Agreement 
5.1.3. 

, at'lrlI 5.1.1, 5.1.2, 

38. 

39. 
40.I  
41.  
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shows the ratio of "anchor-event" programming--defined here as coverage of sporting events 

either on a live basis or within two weeks of the event but not replays of "classic" events or other 

non-event programming-to total programming hours for the three networks. 

TABLE 5: ANCHOR EVENT PROGRAMMING PERCENTAGES, BY NETWORK (2008-09) 

Golf Channel 

Tournament Play Live or First-Run Delayed 

Same Day Encore 

Live Encore (Within 2 Weeks) 

Total Anchor-Event Programming 

All Other Programming 

Total Hours of Programming 

Anchor-Event Programming as % 

Source:  

Calendar 
Year 
2008 

 

 

 

 

First 
Half 
2009 

 

 

 

Notes: Calendar year 2008 runs from 12/31/2007 to 12/28/2008; fIrst half of 2009 runs from 12129108 to 6128109. 

As Table 5 shows, between  of all programming on Tennis Channel is anchor-

event programming. In contrast, between  of all programming on the Golf 
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Channel is anchor-event programming, and between of all programming on 

Versus is anchor-event programming. Accordingly, it would also be factually incorrect for 

Comcast to argue that the Golf Channel and Versus show more anchor-event programming than 

Tennis ChanneL 

C. Carriage Decisions of Other Programming Distributors 

27. Comcast might argue that other cable operators place Tennis Channel on a less 

penetrated tier. Yet Comcast's peers carry Tennis Channel on tiers that reach on average  

 the proportion of subscribers than does Comcast. As Table 6 shows, based on year-end 

projections of Comcast's sports-tier subscribers, Tennis Channel reaches approximately 

 of Comcast's 23.8 million basic subscribers.42 Table 6 also summarizes the tiering 

decisions of Comcast's closest peers, defIned as all MVPDs with over two million basic 

subscribers. 

TABLE 6: TIERING DECISIONS OF LARGE MVPDs AS OF DECEMBER 2009 
Distributor 

DirecTV 

Total Basic 
Subscribers 

1 

;:;:;i~lillll.illl'll~~lilll~~lll'~I~t
Vernon 

:;~~:~lilIKti!I~'~'~'111~~I~.\~.I~tl!\

Tennis Channel 
Subscribers 

2 

Tennis Channel 
Penetration to Basic 

Subscribers 

3=211 

Totals (excluding Comcast) 
Source: SNL Kagan, except NCTC is from September 2009 subscriber payment report (the latest available). 
Notes: Large MVPDs are defined as those with over two million basic subscribers. Basic subscribers as of 
September 2009, except Bright House & Cox as of June 2009. Tennis Channel subscribers projected as of December 
2009, based off of actual September 2009 subscriber payment reports from affiliates, plus projected growth & new 
launches through December 2009. * NCTC member systems that carry Tennis Channel through NCTC; excludes 
Verizon & Cablevision. 

42. Letter from Ken Solomon to Matt Bond, Apr. 22, 2009. 
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Relative to its peers, Comcast carries Tennis Channel on a tier that reaches about  of the 

industry average excluding Comcast ( ). Indeed, Comcast's 

principal in-region rivals, Dish, DirecTV, and Verizon, carry Tennis Channel on a tier 

that is between more highly penetrated than 

Comcast's sports tier. The fact that Comcast competes for the same subscribers with DirecTV, 

Dish, and Verizon implies that the tiering decision of these three in-region rivals with respect to 

Tennis Channel should be given the greatest weight in any analysis of rival carriage of Tennis 

Channel. Moreover, a significant majority of the distributors that carry Tennis Channel-  

--carry the network on a non-sports-tier basis. Based on my analysis I would 

expect that a reasonable MVPD in Comcast's position that considered the relevant factors other 

than affiliation would carry Tennis Channel in a manner that is consistent with the carriage 

decisions of these distributors. 

28. Accordingly, Comcast cannot plausibly argue that its tiering policy vis-a-vis 

Tennis Channel is supported by the choices of its peers-unless, of course, Comcast cites the 

choices of smaller, out-of-region cable operators with which it does not compete for the same 

subscribers. Those comparisons are less valuable proxies, in part because smaller cable operators 

often follow Comcast's lead in making carriage decisions. Regardless, any reliance by Comcast 

on the carriage decisions of other distributors would fail because the majority of cable operators 

that carry Tennis Channel do so on terms that do not require subscribers to purchase an 

expensive sports-only tier. 
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D. Participatory Sports 

29. Finally, Comcast might argue that the Golf Channel and Versus carry sports that 

enjoy higher participation among viewers. But according to a Sporting Goods Manufacturers 

Association international study reported by the Wall Street Journal, "participation [in tennis] has 

grown 43% since 2000 and jumped 9.6% last year, while baseball, golf, gymnastics and football 

shed participants over the same period.,,43 According to that study, tennis  

 show growth since 2008.44 The study found that tennis' broad popularity 

has increased dramatically over the last eight years (by ), while golf (by ) 

and ice hockey (by ) experienced declines.45 In 2009, tennis participation in the 

United States topped 30 million players for the first time in more than two decades, according to 

a survey by the Taylor Research Group on behalf of the Tennis Industry Association (TIA) and 

the UST A. 46 Once again, Comcast appears to be foreclosed from making this potential efficiency 

argument. 

IV. As A RESULT OF COMCAST'S DISCRIMINATORY CONDUCT, TENNIS CHANNEL Is 
SIGNIFICANTLY RESTRAINED IN ITS ABILITY TO COMPETE FOR ADVERTISERS, VIEWERS, 

AND PROGRAMMERS 

30. As a consequence of Comcast's discriminatory tiering policy, Tennis Channel is 

restrained in its ability to compete effectively for viewers, advertisers, and programmers. 

Because of Comcast's sheer size, if Comcast alone were to carry Tennis Channel on a tier that 

reached nearly all of its basic subscribers-as it does for its affiliated, national sports networks-

then Tennis Channel's subscribers would increase to  This would put Tennis 

Channel into a range that advertisers and programming licensors often consider to be nationally 

43. Is Tennis Hip Again, THE WALL STREET JOURNAL, Mar. 18,2009. 
44. 
45. Id. at 7,9, 11. 
46. Press Release, U.S. tennis participation tops 30 million people for the first time in more than 25 years, Nov. 

17,2009. 
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distributed.47 In prior proceedings, the Commission has received testimony from numerous 

national networks explaining that networks generally are considered "viable for ratings and 

advertising purposes" once they have achieved a level of distribution of near 40 million 

households.48 A network's distribution also affects its ability to obtain programming.49 

A. Denial of Carriage Harms Tennis Channel's Ability to Compete Against Other 
Networks 

31. As long as Tennis Channel's reach remains substantially below 40 million 

national subscribers, Tennis Channel is restrained in its ability to compete effectively for 

advertisers and programmers, many of which view national distribution (defined by thresholds in 

the range of 40 million subscribers) as a prerequisite for making a network a meaningful 

contender. Because of Comcast's discriminatory carriage of Tennis Channel, the network also is 

restrained in its ability to compete effectively for viewers, as sports programming is an 

"experience good"SO that can best be learned about while surfing the channels. Indeed, most 

Comcast subscribers will not be aware of the existence of Tennis Channel or the nature of the 

47. See Declaration of Gary Herman. 
48. Federal Communications Commission, Report On the Packaging and Sale of Video Programming Services, 

Nov. 14, 2004, at 44-45 (citing testimony from Hallmark stating that few national advertisers will buy advertising 
from a network with 20 million subscribers and the cost per thousands at that level generally is not competitive; 

   citing 
testimony from a coalition of programmers stating that a national niche network needs to achieve a threshold level 
of at least 30 million to 40 million subscribers in order to be considered as a possible advertising vehicle for national 
advertising; citing testimony from A&E stating that to attract sufficient advertising revenue to afford to pay for and 
provide a meaningful quantity of original programming, a network must reach approximately sixty million 
subscribers; citing testimony from Viacom stating that a network usually needs a subscriber base of approximately 
50 million, which represents about half of the country's households, to serve as an effective advertising vehicle). 

49.Id. 
50. The idea of "experience goods" dates back to a 1970 paper showing that it was more difficult to determine 

utility associated with quality than with price and that certain goods must be used before a determination on utility 
can be determined. See Philip Nelson, Information and Consumer Behavior, 78 J. POL. ECON. 311 (1970). Since 
then, experience goods have been formalized to be goods for which consumers do not know their preferences before 
consumption. This concept has been applied to a variety of industries, most notably retail goods including 
electronics, appliances, clothing, food, and toys. See Yeon-Koo Che, Customer Return Policies for Experience 
Goods, 44 J.IND. EeoN. 17, 18 (1996); Douglas Gale & Robert Rosenthal, Price and Quality Cycles for Experience 
Goods, 25 RAND J. EeoN. 590 (1994); Carl Shapiro, Optimal Pricing of Experience Goods, 14 BELL J. EeoN., 497 
(1983). 
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programming available on Tennis Channel; it is impossible to gain that experience if a network 

is available only on a sports tier, to which a consumer must affirmatively subscribe. In contrast, 

Comcast subscribers can gain experience with the Golf Channel and Versus casually, as those 

channels are available to them without the need to subscribe to a sports tier. Thus, Comcast's 

subscribers will be more likely in the future to watch the Golf Channel and Versus, with which 

they have experience, than to watch Tennis Channel, with which they do not have experience 

and to which they do not have ready access. This issue is becoming more salient because, as 

described below, Comcast has repositioned many of the most attractive sports tier networks after 

it or a cable operator with which it frequently purchases programming acquired equity in the 

network, making the sports tier even less attractive to subscribers. 

32. Moreover, the effects of Comcast's discrimination go beyond the number of 

subscribers that Tennis Channel, Versus, and the Golf Channel have on Comcast's systems. 

Other vertically integrated cable operators carry Versus and the Golf Channel on highly 

penetrated tiers (most likely pursuant to a formal or informal reciprocal carriage arrangement5
\ 

Furthermore, smaller (even non-integrated) cable operators tend to follow Comcast's carriage 

lead. Consequently, Comcast's broad carriage of Versus and the Golf Channel combined with its 

narrow carriage of Tennis Channel contributes to an even broader gap-

s-after all distributors are taken into account. This gap exacerbates the 

already significant gap in subscribers on Comcast systems alone, and it significantly impairs 

Tennis Channel's ability to compete for advertisers, viewers, and programming content. As a 

51. Vertically integrated cable operators have been recognized to enter into reciprocal carriage agreements. See 
Jun-Seok Kang, Reciprocal Carriage of Vertically Integrated Cable Networks, Indiana University Working Paper 
(Aug. 30, 2005) at i (''The research supports the reciprocal carriage hypothesis by finding that: (1) A vertically 
integrated MSO is more likely than a non-vertically integrated MSO to carry the start-up basic cable networks of 
other MSOs; and, (2) a vertically integrated MSO is no more likely than a non-vertically integrated MSO to carry 
independent start-up basic cable networks."). 
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result of those impairments-and a relative strengthening of the market power of the Comcast-

affiliated sports networks-further harm is likely to redound to advertisers (in the form of higher 

advertising prices), to viewers (in the form of higher carriage fees), and to the licensors of 

programming content. 

33. Economists have derived market conditions under which exclusionary conduct 

can harm competition. In particular, when markets exhibit economies of scale or when markets 

display network effects, exclusionary conduct can impose barriers to entry and expansion that 

make rivals smaller, causing them to be less efficient and therefore less capable of restraining the 

incumbent's prices.52 This market condition appears to be satisfied here. By refusing or 

conditioning a programmer's access to its highly penetrated tiers, Comcast deprives rival sports 

networks such as Tennis Channel of critical economies of scale.53 Because many costs of the 

cable network (including program acquisition costs) are invariant to the number of subscribers, 

increasing a network's number of subscribers (and therefore increasing advertising and license 

revenues) reduces the cost of providing service on a per-subscriber basis. 

34. A review of the economic literature suggests that the scale economies associated 

with national television advertising are significant. Advertisers can receive better returns by 

advertising with larger audiences, and as a result, advertising rates generally increase with 

audience size.54 Accordingly, the ads that smaller networks sell are sold at a significant discount 

disproportionate to the rates charged by their larger and more widely distributed competitors. 

52. See, e.g., Einer Elhauge, Defining Better Monopolization Standards, 56 STANFORD L. REv. 253 (2003). 
53. See, e.g., Dennis W. Carlton, A General Analysis of Exclusionary Conduct and Refusal to Deal-Why 

Aspen and Kodak Are Misguided, 68 ANTITRUST L. J. 659 (2001) 
54. See, e.g., Johan Arndt & Julian L. Simon, Advertising and Economics of Scale: Critical Comments on the 

Evidence, 32 J. IND. BeON. 229, 231-2 (1983); Dong Chen & David Waterman, Vertical Foreclosure in the U.S. 
Cable Television Market: An Empirical Study of Program Network Carriage and Positioning, Oct. 2005, at 7. 
Advertisers may also consider factors such as the season and time of day. But these factors are not affected by 
Comcast's tiering decision. 
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35. National sports networks such as Tennis Channel are highly dependent on 

advertising revenue. According to SNL Kagan, nearly half of total revenue for a national 

network is derived from advertising revenue; in contrast, advertising revenues comprise only 15 

to 20 percent of total revenues for regional sports networks.55 According to public reports, 

Tennis Channel incurred negative cash flow from its inception in 2002 through 2008.56 Tennis 

Channel's inability to spread its licensing fees across a larger base of customers prevents it from 

achieving profitability, while Comcast's decision to grant its affiliated networks access to more 

subscribers makes it easier for those networks to become more profitable. 

36. Comcast's affiliated sports networks enjoy additional economies of scale in the 

sale of advertising. As a result of a recent consolidation of its Versus and the Golf Channel ad 

sales staffs, Comcast Sports Sales has extended its reach by selling advertisements seen by more 

viewers.57 Comcast advertising sales President David Cassaro recently noted that this strategy 

"has yielded more sales.,,58 

37. Comcast and its programming affiliates also recognize the value of gaining access 

to a distributor's highly penetrated tier. According to Dish Network, Comcast blacked out NHL 

games on Comcast's Outdoor Life Network (OLN, now known as Versus) when Dish Network 

declined to carry OLN on a tier to which at least 40 percent of Dish's customers subscribed.59 

55. Derek Baine, Comeast sports networks: Opening the kimono on $2 billion in hidden value, SNL Kagan, 
Oct. 8, 2009. 

56. Network Economics, supra, at 535. 
57. Jon Show & John aurand, Comeast Combines Versus, Golf Channel Sales Efforts, STREET & SMITH'S 

SPORTS BUSINESS JOURNAL, Jan. 26,2009, page 03 ("Corneast is combining the national sales teams of Versus and 
Golf Channel under the Comeast Sports Sales banner, which will be led by advertising sales president David 
Cassaro ... Golf Channel, which is in 82 million homes, was the last Comeast sports network with an independent 
sales team. Versus is in 74 million homes. Cassaro said there were companies that already advertise across both 
networks [Versus and the Golf Channel], and that the multiplatform offering 'has yielded more sales,' though he 
wouldn't name names."). 

58. ld. 
59. See Eehostar Comments, Dec. 23, 2005, at 3-5. 
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Comcast took the position in 2005 that national sports programming should not be relegated to 

poorly penetrated tiers. A spokesperson for OLN promoted the network's hockey programming 

by stating that "[h]ockey is a major sport that deserves to be seen as other major sports are on a 

broadly distributed tier.,,6o 

38. Finally, during its recent and ongoing carriage dispute with DirecTV, Versus 

admitted that a sports tier was an unacceptable environment for a sports network. Before 

September 1, 2009, Versus had roughly 75 million subscribersY When DirecTV threatened to 

move Versus to a sports tier (a loss of six million subscribers) on September 1, Jamie Davis, 

president of Versus, commented: "I hope things can be resolved amicably, but I can't accept a 

situation where Versus can lose 6 million viewers.,,62 Versus ran newspaper ads in Florida and 

Utah imploring DirecTV customers to switch providers: "If you have DirecTV, you can't watch 

this game," before asking subscribers to call to "demand the coverage you deserve.,,63 It also told 

viewers that they could "switch [their] television provider" at www.versus.com.64 Dish Network 

currently carries Versus on the same tier where it carries Tennis Channe1.65 DirecTV 

discontinued carriage of Versus after the parties' contract expired on September 1, 2009, and as 

of the date of this declaration, DirecTV still does not carry Versus.66 As Table 1 demonstrates, 

Comcast carries Versus, an affiliated network, on Comcast's "Standard Service" tier. 

39. Nondiscriminatory carriage of Comcast would have had immediate effects toward 

mitigating the competitive harms described above. As of December 2009, Tennis Channel 

60. EchoStar pulls OIN after failing to show NHL games, ASSOCIATED PRESS, Oct. 20, 2005. 
61. Viewer statistics for U.S. sports networks, REUTERS NEWS, June 29, 2009. 
62. Stuart Levine, Direc1V-Versus continue feud, VARIETY, Sept. 1,2009. 
63. Mike Reynolds, Versus, Direc1V Talk; Remain Disconnected Talks Have Yet to Bridge the Gap Over 

Pricing, Positioning, MULTICHANNEL NEWS, Sept. 19,2009 (emphasis added). 
64. [d. 
65. [d. 
66. Mike Reynolds, Versus sub count takes 9 million hit as previews end, MULTICHANNEL NEWS, Dec. 10, 

2009. 
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reached about  Because of Comcast's sheer size, if Comcast alone 

were to carry Tennis Channel on a tier that reached nearly all of its basic subscribers-as it does 

for its affiliated, national sports networks-then Tennis Channel's subscribers would increase 

from approximately where it stands today to approximately 

 Increased subscriber 

numbers on Comcast systems would improve Tennis Channel's ability to compete for viewers, 

advertisers, and programming (particularly by enabling viewers to experience the channel 

without having to commit to paying significant sums for it and by putting Tennis Channel over 

the rough 40 million subscriber threshold employed by national advertisers and licensors of 

programming); it would make other cable operators more likely to provide comparable carriage 

terms to Tennis Channel, Versus, and the Golf Channel; and it would better enable Tennis 

Channel to take advantage of economies of scale and scope. 

B. Denial of Carriage as a Mechanism for Advantaging Comeast as a Sports 
Programmer 

40. Comcast's decisions might not be profit-maximizing when one considers its role 

as an MVPD, but they might be profit-maximizing when one considers its efforts to advantage 

affiliated networks. There are two potential anticompetitive motivations for Comcast's 

discriminatory conduct: (1) to protect Comcast's affiliated programming from greater 

competition, and (2) to extend Comcast's market power into additional areas of sports 

programming. The harms discussed in Part A, above, which occur regardless of Comcast's 

motivation, have the effect of eliminating or hindering Tennis Channel as a competitor for 

advertisers, viewers, and programming, and making it easier for Comcast's affiliated networks to 

succeed in those markets. 
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41. A second potential motivation for Comcast's discriminatory conduct is that 

Comcast seeks to expand its footprint from golf, hockey, and bull riding into complementary 

sports programming, including tennis. That motivation is particularly salient because Comcast's 

objective according to its 2008 Annual Report is to expand its reach into sports programming: 

"We have invested and expect to continue to invest in new and live-event programming that will 

cause our programming expenses to increase in the future.,,67 Comcast's "Programming 

segment," which "consists primarily of [its] consolidated national programming networks, 

including E!, Golf Channel, VERSUS, G4 and Style," earned revenues of $1.4 billion in 2008.68 

The (upstream) programming division's operating cash flow grew at 28.3 percent in the second 

quarter of 2009, whereas its (downstream) cable division grew by only 4.1 percent.69 Given the 

fact that Comcast already carried tennis programming on two of its networks (Versus and 

Comcast SportsNet), and given Comcast's stated intentions to expand its sports programming 

footprint, it is reasonable to infer that Comcast highly values the programming rights currently 

secured by Tennis Channel. With those rights on an exclusive basis, Comcast could seek higher 

carriage fees from its downstream rivals (DirecTV, Dish, and Verizon) as a means of raising 

rivals' costs. Alternatively, as the Commission has concluded in other contexts,70 Comcast could 

67. Comcast SEC Form lO-K, for the fiscal year ended Dec. 31,2008, at 29 (emphasis added). 
68.Id. 
69. Comcast 2nd Quarter 2009 Results, Aug. 6, 2009, at 4. 
70. See In the Matter of Applications for Consent to the Assignment and/or Transfer of Control of Licenses, 

MB Dkt. No. 05-192, Memorandum Opinion and Order, released July 21, 2006, FCC 06-105, t 118 ("One way by 
which vertically integrated firms can raise their rivals' costs is to charge higher programming prices to competing 
MVPDs than to their affiliated MVPDs."). See also id. t 123 ("We fmd that the transactions [the Adelphia purchase 
and related cluster-driven swaps] would enable Comcast and Time Warner to raise the price of access to RSNs by 
imposing uniform price increases applicable to all MVPDs, including their own systems, by engaging in so-called 
'stealth discrimination,' or by permanently or temporarily withholding programming. As commenters contend, such 
strategies are likely to result in increased retail rates and fewer choices for consumers seeking competitive 
alternatives to Comcast and Time Warner."); Federal Communications Commission, Sunset of Exclusive Contract 
Provisions, Review of the Commission's Program Access Rules and Examination of Programming Tying 
Arrangements, CS Dkt. Nos. 07-29, 07-198, Report and Order, reI. Oct. 1, 2007, t 53 ("We also find that three 
additional developments since 2002 provide cable-affiliated programmers with an even greater economic incentive 
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deny that exclusive programming to its downstream rivals as a means of degrading their quality 

of service. 

42. Comcast has a long history of denying carriage for discriminatory reasons to 

unaffiliated sports networks such as MASN and the NFL Network. In both cases, Comcast 

sought to acquire the underlying programming of the unaffiliated sports networks on an 

exclusive basis. With respect to MASN, Comcast sought the rights to the Washington Nationals 

games from Major League Baseball. With respect to the NFL Network, Comcast sought the 

rights to eight live (Thursday- and Saturday-night) games from the NFL. When it failed to obtain 

what it sought, Comcast retaliated by refusing to carry MASN and the NFL Network on 

Comcast's digital tier. (As noted in Table 1, Comcast ultimately settled these carriage disputes.) 

Comcast's dealings with the Big Ten Network, another unaffiliated sports network, reveal the 

same exclusionary pattern. In June 2008, a spokesperson for the Big Ten Network, an 

unaffiliated regional sports network, told the Philadelphia Inquirer that "Comcast wouldn't sign 

a deal because the Philadelphia company [that is, Comcast] didn't own at least part of the new 

network, and it was treating the new network differently than Comcast's own sports networks, 

Versus and the Golf Channel, which have limited audiences and low ratings.,,71 In what follows, 

I briefly review the pressures placed on unaffiliated sports networks to assign equity to vertically 

integrated cable operators in exchange for broader carriage. My review is not meant to be 

exhaustive; for example, although Comcast disclosed its direct ownership interest72 in the NHL 

to withhold programming from competitive MVPDs: (i) the increase in horizontal consolidation in the cable 
industry; (ii) the increase in clustering of cable systems; and (iii) the recent emergence of new entrants in the video 
market place, such as telephone companies."). 

71. Bob Fernandez, Corneast, Big Ten reach pay-TV deal, PHILADELPHIA INQUIRER, June 20,2008 (emphasis 
added). 

72. Comcast SEC Form 8-K, filed 12/04/09 for the Period Ending 12/03/09, at 6 (showing ownership of 15.6 
percent of NHL Network). 
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Network around the time73 that it moved the network from the Sports Tier to a more broadly 

penetrated digital tier, the NHL anecdote is not reviewed here. 

1. MLB Network 

43. Major League Baseball's television network, MLB Network, debuted in January 

2009 with 50 million subscribers. The network "got the distribution [it] needed," according to 

president and CEO Tony Petitti.74 MLB "learned from mistakes made in launching other single-

sport networks" and the resulting distribution difficulties those networks faced.75 The network 

"avoided such distribution problems,,76 by partnering with DirecTV and three leading cable 

companies, Time Warner, Comcast, and Cox. According to one sports analyst, "the reason that 

the MLBN has been able to enjoy a compatible arrangement with cable broadcasters is that it 

gave up a share of its equity in order to reach that goal.,,77 DirecTV, Time Warner, Comcast, 

and Cox together acquired a third of the MLB Network. Unsurprisingly, each offers the network 

as part of its digital basic package.78 

2. NBATV 

44. Comcast changed its tiering decision vis-a.-vis NBA TV following a deal between 

the NBA and Turner, which gave Turner, a division of Time Warner, a share of NBA TV's 

profits. Comcast has an incentive to carry Time Warner's affiliated programming broadly to the 

extent that Time Warner would reciprocate by carrying Comcast's affiliated programming 

73. The disclosure of Com cast's direct ownership was made in December 2009. Id. The Nlll.. Network was re­
tiered in the Washington, D.C. area around July 30,2009. See Important News for Comcast Customers, June 2009. 

74. Bill Doyle, Tardy MLB Finally Debuts; New Network Largest Launch, WORCESTER TELEGRAM & 
GAZETIE, Jan. 9, 2009 [hereinafter Tardy MLB Finally Debuts]. 

75. Tardy MLB Finally Debuts, supra. 
76. Id. 
77. Dianne M. Grasse, MLB Network Rolls Out with Bait and Switch, SPORTS CENTER, Jan. 9, 2009, available 

at http://www .sports-central.orglsportsI200910 1I09/rnlb_network_rolls_out (emphasis added). 
78. Tardy MLB Finally Debuts, supra. 
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broadly.79 In 1999, the NBA launched NBA TV, the league's television network.8o As of the 

2006-07 basketball season, NBA TV had only 12 million subscribers, as most cable operators, 

including Comcast and Time Warner, carried the network on a sports tier.8! In November 2006, 

Reuters reported that "Time Warner owns a 2 percent stake in NBA TV and [NBA 

Commissioner David] Stem said the cable company and the league are discussing an increase in 

that stake.,,82 In August 2007, Variety reported that NBA TV was "relegated to digital sports tiers 

... If Time Warner, which owns cable systems reaching more than 14 million subscribers, agreed 

to shift NBA TV from sports tiers to digital basic, the network would add millions of new 

customers.,,83 In January 2008, while in the midst of renewal discussions with existing 

distributors, the NBA made a deal with Turner Sports, an affiliate of Time Warner Cable, that 

passed operations of NBA Digital, including NBA TV and NBA.com, to Turner Sports in an 

effort to revamp the entities' marketing and programming.84 The deal granted Turner an 

undisclosed share of the profits from the NBA TV and the NBA's other digital services.85 The 

NBA, which handled distribution negotiations for NBA TV, also planned to offer equity in the 

network to other MVPDs to secure adequate carriage.86 Following these transactions, the NBA 

79. Vertically integrated cable operators have been recognized to enter into reciprocal carriage agreements. See 
Jun-Seok Kang, Reciprocal Carriage of Vertically Integrated Cable Networks, Indiana University Working Paper 
(Aug. 30, 2005) at i ("The research supports the reciprocal carriage hypothesis by finding that: (1) A vertically 
integrated MSO is more likely than a non-vertically integrated MSO to carry the start-up basic cable networks of 
other MSOs; and, (2) a vertically integrated MSO is no more likely than a non-vertically integrated MSO to carry 
independent start-up basic cable networks."}. 

80. Barry Jackson, MLB Network Read to Launch, MIAMIHERAill, July 18,2008. 
81. NBA sees bigger TV deal with partners, REUTERS, Nov. 28, 2006. 
82.Id. 
83. John Dempsey, NBA TV may bounce to Time Warner Media conglom could take over hoops network, 

V ARlETY, Aug. 21, 2007. 
84. NBA.com Press Release, Turner Broadcasting and NBA Broaden Partnership with Digital Rights 

Agreement (Jan. 17, 2008) [hereinafter NBA Press Release]. 
85. Daniel Frankel, NBA TV makes novel partnership; Turner Sports in charge of day-to-day programming. 

DAll..Y V ARIETY, Oct. 24,2008. 
86. Jon Lafayette, NBA Drives to Hole; New Programs, Marketing Set for Network, TELEVISION WEEK, Oct. 6, 

2008. 
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announced that it had secured-at great cost-distribution on Time Warner's digital basic tier.87 

In June 2009, NBA TV secured distribution to Comcast's 11 million "Digital Classic" 

subscribers, up from the 2 million Comcast subscribers it reached before the NBA deal with 

Turner SportS.88 In the span of one year, in which the NBA surrendered equity in its network to a 

vertically integrated cable operator (Time Warner), NBA TV's distribution skyrocketed from 12 

million subscribers in the 2008-09 season to 45 million subscribers in the 2009-10 season.89 

3. The NFL Network 

45. Because the Commission is familiar with the Comcast-NFL dispute, I describe the 

major developments briefly here. In 2006, the NFL elected to televise eight live NFL games per 

year on its network, NFL Network. In doing so, it declined the opportunity to assign those games 

to a rival sports network, including Comcast-affiliated Versus. In an apparent reaction to its 

failure to secure exclusive distribution rights for those games, Comcast moved the NFL Network 

from a digital tier to its Sports Entertainment Package shortly thereafter. The NFL Network 

initiated a carriage complaint before the Commission; separate contract litigation was initiated in 

a New York state court. In August 2009, the NFL Network and Comcast reached a settlement. 

Subsequent to that agreement, Comcast carried the NFL Network on Comcast's more popular 

Digital Classic or Digital Starter tiers,9o increasing the NFL Network's subscribers on Comcast 

from two to eleven million.91 In sum, given Comcast's prior discriminatory conduct vis-a-vis 

The Big Ten Network, MASN, and the NFL Network, and given the pressures applied by cable 

operators to the MLB Network, NBA TV, and the NHL Network to exchange equity for broader 

87. NBA TV reaches 45 million U.S. homes with carriage deals, REUTERS, Oct. 22, 2009. 
88. Deborah Yao, Comcast Reaches Deal to Add NBA TV to Popular Digital TV Tier, ASSOCIATED PRESS, Jun. 

3, 2009; Bob Fernandez, Comcast to Put NBA TV on 'Digital Classic' Tier, PHILADELPHIA INQUIRER, Jun. 3, 2009. 
89. NBA TV reaches 45 million U.S. homes with carriage deals, REUTERS, Oct. 22, 2009. 
90. Brian Mackey, Comcast settles dispute with NFL Network, News-Leader, May 20, 2009. 
91. Joe Flint, DirecTV, Comcastfight over Versus distribution, Los ANGELES TIMES, Sept. 2,2009. 
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carriage, it is reasonable to infer that Comcast's discrimination here is motivated by a desire to 

extend its sports programming footprint into tennis. 

CONCLUSION 

46. Comcast carries its affiliated national sports networks, Versus and the Golf 

Channel, on its "Standard Service" tier, yet it relegates Tennis Channel to its "Sports 

Entertainment" tier. Because Versus, the Golf Channel, and Tennis Channel are similarly 

situated, given their competition for similar sets of viewers, advertisers, and programming rights, 

and based on my analysis of the relevant economic factors, I conclude that Comcast's conduct 

reflects discrimination and that such discrimination is neither reasonable nor efficient for 

Comcast unless it reflects a judgment relating to the affiliation of the networks. I also fmd that 

Comcast's discriminatory behavior prevented Tennis Channel from competing effectively 

against Versus, the Golf Channel, and other sports networks. Comcast likely engages in such 

conduct to protect its programming interests and to extend its reach into tennis programming. I 

also conclude that a reasonable distributor that was not discriminating against Tennis Channel 

would carry that network on terms comparable to those on which it carries Versus and the Golf 

Channel. Finally, I have considered four potential efficiency justifications that might explain 

Comcast's conduct in a more generous light, but I fmd that none of these considerations would, 

in the case of Tennis Channel, cause a reasonable distributor to carry it less favorably than the 

Comcast affiliated sports networks discussed here. 
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* * * 
I declare under penalty of perjury that, to the best of my knowledge and belief, the foregoing is 
true and correct. Executed on January 4,2010. 

{ffl/J~ {.. . .. . 

lull. Singer, ..... 
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Declaration of Timothy Brooks 

I. INTRODUCTION 

1. I have been retained by Tennis Channel to analyze data reflecting the viewer 
popularity of Tennis Channel compared to that of competing networks owned by 
Comcast Corporation. I have also looked at the possible reasons for any differences 
observed. 

2. Based on the data I have examined I conclude that Tennis Channel is similar in 
audience appeal to Golf Channel and Versus. This conclusion is based on  
viewer satisfaction scores and other widely accepted measures. Moreover I believe that 
Tennis Channel has been harmed by its lack of distribution relative to Golf Channel and 
Versus, in terms of absolute audience levels and therefore revenue. Its popularity within 
its limited area of availability is evidence of the wider success it would have but for the 
distribution limitations imposed upon it by Comcast. 

II. QUALIFICATIONS 

1. My name is Timothy Brooks and I am an independent media consultant 
specializing in, among other things, television audience measurement. Since I began my 
private consultancy in January 2008 I have been engaged by a variety of private-sector 
firms and industry groups to advise them on research-related matters. Prior to 2008 I had 
39 years experience in the field of media research, most recently as Executive Vice 
President of Research for Lifetime Entertainment Services (2000-2007). Prior to that I 
was Senior Vice President of Research for USA Networks, Senior Vice PresidentfMedia 
Research Director at NW Ayer advertising agency, and in several research positions at 
NBC-TV, the NBC Stations Division, and Westinghouse Broadcasting. I have served as 
chairman of the board of the Media Rating Council, chairman of the board of the 
Advertising Research Foundation, founding member of the Council for Research 
Excellence, and in a leadership role on boards and committees of other industry 
associations. I have been honored with awards from several of them, including Lifetime 
Achievement Award (ARF, 2008) and Excellence and Integrity in Media Research 
(CAB, 1995). I taught media research as an adjunct professor at C.W. Post Center, Long 
Island University, for nine years and have written several award winning books, 
including a standard reference book 'on television history. My full curriculum vitae is 
attached. 

III. ANALYSIS OF WHETHER TENNIS CHANNEL IS SIMILARLY 
SITUATED WITH COMCAST-OWNED NETWORKS 

1. Methodology 
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a. I was asked to compare Tennis Channel with relevant Comcast-owned 
competitors. I believe the most appropriate comparisons are with Golf Channel and, 
secondarily, with Versus. Like Tennis Channel, Golf Channel is a targeted network 
focusing primarily on a single sport; both provide extensive play-by-play coverage of 
their respective sports; both sports are widely popular, primarily adult-oriented and 
somewhat upscale in appeal; yet Golf Channel has been given significantly wider 
distribution on Comcast systems. The programming on Versus is somewhat more diffuse, 
however it is also exclusively sports-oriented (hockey, college football, bicycle racing, 
etc.); appeals to a primarily adult audience; and the network has also been given wide 
distribution by Comcast. Both Golf Channel and Versus are believed to receive 
distribution to 80% to 100% of Com cast's 23.6 million homes,  

. Comcast also operates the Comcast 
regional sports networks and has lesser degrees of ownership in a number of other sports 
networks including MLB Network, NHL Network, and (somewhat more indirectly) NBA 
TV. It also has varying degrees of ownership in a variety of networks that are not sports 
oriented (E!, Style, G4, TV One, PBS Kids Sprout). Without ruling out the possibility 
that Comcast may be discriminating with respect to these networks I have focused my 
analysis on its wholly-owned Golf Channel and Versus, which are sports-oriented and 
given virtually universal distribution by Comcast. 

b.  

 

 
 

 
 

 

c.  
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d.   
 

 
 
 

 
 
 

 
 

 

e. 
 

 
 

 

 

f.  
 This is the result of a number of factors including reduced 

visibility in outside media, reduced income affecting marketing budgets, reduced 
exposure to channel surfers, and less ability to compete for top-tier events, most of whose 
owners want wide distribution. Tennis Channel is subject to these distribution related 
handicaps, but there are numerous indications that it has nevertheless managed to become 
very comparable in audience popularity to more widely distributed networks in 
households where both can be seen. 

g. In addition to others types of third-party data can shed 
light on the relative popularity of television networks. I asked for and was provided with 
data from the Mendelsohn Survey of Affluent Homes, Beta Subscriber Studies, SNL 
Kagan, and the SGMA Sports Participation Study, among others. Data tabulations were 
carried out to my specifications. I also accessed certain publicly available information 
from the internet and other sources. 

2. Comparison of the Tennis Channel audience with that of Golf Channel. 

1 Distribution figures and date of commencement of ratings by Golf Channel and Versus from "Economics 
of Basic Cable Networks," 2009 Edition, published by SNL Kagan. 
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a.  
 

b.  

 
 

 

c.  
 

 
 

 
 

 

 

 
 
 

 

 

d. 
 

e.  
 
 
 

 

2  

4 

Public Version



 
 

f.  

 
 

 
  

 

g. 

 

 
 

 

 
 

 

 

 

 

3

4 

5 

Public Version



h. Another important point of comparison is demographic information on 
the types of viewers watching each network. This is critical to advertisers, most of whom 
wish to reach viewers under age 55 (typically 18-49 or 25-54) and a reasonable balance 
of men and women. Demographics thus indicate the economic viability of two networks 
when they have comparable distribution.  

 
 

 

 
 

i. One source that is available is the Mendelsohn Survey of Affluent 
Homes which surveys households with HH incomes over $100,000, an important 
component of both networks' audiences. The median HH income for Tennis Channel 
viewers among the group surveyed by Mendelsohn is  and for Golf Channel 
viewers  Both are above the overall median for the group, .5 Both are 
also male skewed, which would make it likely that they would compete for the same 
advertising dollars. To the extent that there are slight differences Tennis Channel has a 
somewhat higher proportion of women and households with children, which would make 
it even more attractive to some major national advertisers than Golf Channel, if they had 
comparable distribution. 

Past Seven Day Viewers (Adults) 

Tennis Channel Golf Channel 
Men 
Women 

Have Children 

  

Source: Mendelsohn Survey of Affluent Homes, 2009 

j. Another source for demographic comparison is the 2007 Simmons 
National Consumer Study. Based on prototyped data, this also shows both Tennis 
Channel and Golf Channel viewing households to be male skewed and have above 
average income (the median for all networks is ). 

5 Mendelsohn Survey of Affluent Homes, 2009. 
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Viewing Households 

Men 
Women 

Median HH Income 

Tennis Channel Golf Channel 
 

 

Source: Tennis Channel Simmons Custom Proprietary Prototype 2007. Golf 
Channel Simmons NCS 12-Month Fall 2007. 

j. In Summary,  
 
 

 
 

 
 They are also demographically 

similar. Based on this I believe Tennis Channel would be a strong competitor to Golf 
Channel for a wide range of national advertisers but for its limited distribution. 

3. Comparison of Tennis Channel audience with that of Versus 

a. After Golf Channel, Versus is the next-closest match to Tennis Channel 
among the Comcast networks. It has also received favorable distribution treatment from 
Comcast, and is currently in approximately 76 million households nationwide. Like 
Tennis Channel, Versus focuses on competitive sports, but with a wide mix of sports 
(none in great depth). Originally called the Outdoor Life Network (OLN), it changed its 
name to Versus in the mid 2000s and began shifting its programming emphasis from 
fishing, hunting and outdoor "adventure" sports (skiing, extreme sports) to more 
traditional competitive sports such as college football and basketball, hockey, cycling, 
boxing, and auto racing. The network has invested heavily in a limited number of high­
profile franchises such as NHL Hockey and the Tour de France. However much of its 
schedule is filled with lower-rated sports, and it is not known as the "home" of any major 
sport. 
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b.  
 

 
 

c. Althou~h Versus promotes itself as "the fastest-growing sports cable 
network in the country," 

 

6 Los Angeles Times, August 22,2009, "DirecTV Says It Will No Longer Carry Versus Network." by Diane 
Pucin. The quote was attributed to a statement released by Versus during a carriage dispute with DirecTV. 
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d.  
 

 
 
 
 

 
 

 
 

 

 

  
 

  
  
  

  
  

e. Demographically, Versus is male-skewed and therefore competes for 
many of the same advertisers as Tennis Channel and Golf Channel. Tennis Channel's 
somewhat better composition among women (for a sports channel) would make it a 
particularly effective competitor for advertising but for its distribution disadvantage. 
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Past Seven Day Viewers (Adults) 

Men 
Women 

Tennis Channel 
 

Versus 
 

Source: Mendelsohn Survey of Affluent Homes, 2009 

f. Simmons shows a similar demographic relationship based on all 
VIewers. 

Viewing Households 

Tennis Channel 
Men  
Women 

Median HH Income 

 

Source: Tennis Channel Simmons Custom Proprietary Prototype 2007. Versus 
Simmons NCS 12-Month Fall 2007. 

g. In summary, although Versus has major advantages in distribution  
 

 
 

 
 Overall the data suggest that 

Tennis Channel would be comparable in audience performance to Versus ifit had 
comparable distribution. 

4. Measures of viewer satisfaction. 

a. While audience size is the principal basis of advertising sales for both a 
network and its distributors (who receive inventory on the network to sell locally), viewer 
satisfaction is also a key measure for distributors as it reflects subscribers' willingness to 
remain subscribers and/or to buy enhanced services. I therefore asked for impartial, third­
party attitudinal measures for Tennis Channel. Beta Research Corporation releases 
regular syndicated reports of this type tracking viewer satisfaction with individual cable 
networks. These are used throughout the industry as an impartial "benchmark" on viewer 
attitudes. 

b. Tennis Channel is included in the 2009 Beta Digital Basic Cable 
Subscriber Study, which covers 43 networks carried on digital tiers. Tennis Channel's 
satisfaction score among its viewers is on a scale of 1.0 (lowest) to 4.0 (highest), 
which is the score achieved by any network measured.  of Tennis 
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Channel viewers said they were "very satisfied" with the network, which is  
of scores achieved by the networks measured. And 68% of viewers rated Tennis Channel 
as important to their enjoyment of cable TV, with several well­
known networks including Comcast-owned G4 and Style, which Comcast carried on the 
basic tier as well. 

c. Importantly, Tennis Channel in all of these measures compared 
to the prior year,  It should be noted that in 2008 
Tennis Channel acquired the rights to the U.S. Open for 2009 and beyond, completing its 
acquisition of all four "grand slam" tournaments (French Open, Australian Open, 
Wimbleton, U.S. Open). It also launched a 2417 high-definition feed in 2008. 

Beta Viewer Satisfaction Measures for Tennis Channel 

2009 
Satisfaction (1-4 scale) 
"Very Satisfied"  
Impt. to Enjoyment of Cable  

2008 

 
 

2007 

 
 

Source: September 2009 Beta Digital Basic Cable Subscriber Study 

d. Another Beta measure is the average perceived dollar value of each 
network as assigned by viewers of the network. Tennis Channel viewers gave the 
network a dollar value of per month, the  dollar value assigned by 
viewers of any of the 43 networks measured. 

e. Inclusion in Beta reports is voluntary and neither Golf Channel nor 
Versus appears in the Digital Basic Cable Study. However Versus is reported in the 2009 
Beta Basic Cable Networks study, where it received a  satisfaction score and 
"very satisfied" score,  the comparable scores for Tennis Channel in the 
digital study. In addition, both of the Versus scores were compared to the prior 
year. 

Beta Viewer Satisfaction Measures for Versus 

2009 2008 
Satisfaction (1-4 scale) 
"Very Satisfied"   
Impt. to Enjoyment of Cable  

Source: November 2009 Beta Basic Cable Subscriber Study 

f. In summary Beta data indicates that Tennis Channel is very popular 
with its viewers relative to other networks, and is increasing in favor. Versus, in a parallel 
report, is rated  by its viewers, and its scores were down in 2009. 
Golf Channel chose not to be measured in either report. 
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5. Popularity of tennis generally. 

a. While the level of participation in a sport is not directly related to the 
popularity of that sport on television (e.g., football), it can be useful as a directional 
measure of growth or decline in interest in that sport. Significant growth in participation 
suggests that the sport is likely to gain in viewer interest as well in the coming years. 
Direction of change is therefore more important in this analysis than absolute levels. 

b. I requested information on sports participation generally, as reported in 
the regular tracking study of the Sporting Goods Manufacturers Association (SGMA). 
That study shows that following a period of little growth in the 1990s, tennis as a 
participatory sport has been showing extremely robust growth since the year 2000. 
Tennis is in fact during this period, 
with participation  Most other major sports, including . 

Participation Among Major Sports (000) 

Tennis 
Basketball 
Golf 
Sailing 
Baseball 
Ice Skating 
Football 
Ice Hockey 

2000 
 

 

 

 
 

2008 

Source: SGMA USA Sports Participation Study 

Gain/loss 

 

c. My conclusion from this information is that there is substantial 
participation in both tennis and golf, but that participation in tennis has been

 the past eight years. Golf, . This should 
bode well for interest in Tennis Channel going forward and is another reason why 
distributors would logically be expected to consider giving it greater exposure. 

6. Implications. 

a. Tennis Channel is in the same programming category as the Comcast­
owned Golf Channel. Both offer a full-day schedule revolving around a single 
participatory sport, and the sports are even similar in demographic appeal (adult, 
upscale), although the tennis audience is somewhat broader.  

 
 This is true despite the 

considerable handicaps imposed on Tennis Channel by limited distribution. 
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b. Tennis Channel can also be compared with the Comcast-owned Versus 
network, which has a more mixed schedule of sports that are just below the top tier of TV 
sports (NFL, NBA, Major League Baseball).  

 
 

c. Other measures reinforce the view that Tennis Channel is highly 
competitive in audience appeal. Tennis Channel's Beta viewer satisfaction scores are 

Finally tennis is not only one of the largest participatory sports in America (more than 18 
million participants in 2008),

 Participation in golf, 

d. Based on this data Tennis Channel, Golf Channel and Versus should be 
able to generate comparable revenue if they had comparable distribution, and viewer 
satisfaction with Tennis Channel is high. I would therefore expect them to be treated at 
least the same when it comes to distribution. However with respect to Comcast this has 
not been the case. 

IV. HARM DONE 

1. Based on my analysis I conclude that the limited distribution of Tennis Channel 
by Comcast has negatively impacted the network's ability to generate  
and advertising revenues. 

a. Several factors negatively impact a limited distribution network's ability 
to maximize its audience, and thus rob it of revenues relative to more widely-distributed 
competitors. First, limited distribution results in reduced press attention for the network; 
fewer references in sports pages, fewer listings in guide sections, fewer mentions in the 
media at large. Most media prefer to publicize networks that all or most of their readers 
or viewers can see. This makes it hard for a limited distribution network to draw viewers 
to its events, and for potential viewers to even know when its event coverage is 
scheduled. To verify this effect I requested a search of mentions in the press of Tennis 
Channel and Golf Channel during the same span of time, mid December 2008 to mid 
December 2009. 7 The difference in media coverage was striking. 

7 It was not feasible to search for mentions of "Versus" due to its generic name. 
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Press Mentions: Year Ending December 2009 

Tennis Channel 
Golf Channel 

Difference: 

826 stories 
3,432 stories 

+315% 

Source: Westlaw ALLNEWS Article Search of approximately 9,300 publications. 

b. Paid media can be difficult to afford, because ofthe reduced marketing 
budgets that result from limited advertising income. 

c. Limited distribution makes it difficult to compete for the rights to high­
profile events. The owners of those events want the widest exposure possible, to avoid 
harming the market value of the event itself. Failure to attract top-tier events places 
further downward pressure on ratings. 

d. Limited distribution also means limited exposure to occasional viewers, 
such as channel surfers, some of whom can be converted into regular viewers over time -
but only if they are exposed to the network in the frrst place. Absence from the lineup 
entirely on broadly penetrated tiers eliminates any possibility that the majority of casual 
viewers can sample a network. Favorable channel placement where carried is also an 
important factor in driving audiences as evidenced by the fact that some networks have 
paid large sums to be placed close to the most popular networks (e.g., broadcast 
channels), and I note that Tennis Channel has also been disadvantaged by Comcast in this 
regard. For example in Washington DC Comcast carries Golf Channel on ch. 11 while 
Tennis Channel is on ch. 735. In contrast DirecTV more logically carries Tennis Channel 
on ch. 217 and Golf Channel on ch. 218; Dish Network carries Tennis Channel on ch. 
400 and Golf Channel on ch. 401; and Verizon Fios carries Tennis Channel HD on ch. 
592 and Golf Channel HD on ch. 593. 

e. Finally, as noted earlier, limited distribution makes it unfeasible for a 
network  
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I declare under penalty of perjury that, to the best of my knowledge and belief, the 
foregoing is true and correct. Executed on January 4, 2010. 

TIMOTHY BROOKS 
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CURRICULUM VITAE 

TIM BROOKS 
27 Greenway Drive 

Greenwich, CT 06831 
203-531-1842 

tim@timbrooks.net 
www.timbrooks.net 

Consultant, former television industry executive and award-winning author specializing in media 
research and the history of television and other media. 

Professional Experience 

Independent Consultant 2008-

• Engaged by a variety of private-sector fIrms and industry groups to advise them on 
research-related matters. 

Lifetime Entertainment Services 

Executive Vice President, Research 
Senior Vice President, Research 

2000 - 2007 

• Member of senior management team, reporting to President/CEO. Headed research 
department, worked closely with programming, advertising sales, marketing, affIliate 
relations, fInance, digital, corporate communications and other departments on 
current operations and new ventures. Lifetime became the nwnber one rated cable 
network during this period. 

• Participated in launch of Lifetime Real Women and relaunch of Lifetime Movie 
Network; launch of Lifetime Magazine; relaunch of successful women's internet site. 

USA Networks 

Senior Vice President, Research 
Vice President, Research 

1991-1999 

• Member of senior management team, reporting to President/CEO. Headed research 
department. Worked closely will all other departments on current operations and new 
ventures. Negotiated nwnerous supplier contracts, coordinated company-wide 
research contracts involving multiple divisions of USA Networks. 

• Member of the three-person team that structured the programming and business plan 
for the highly successful Sci-Fi Channel (1992). 

• Intimately involved in the launch of USA's Latin American and European networks 
in 1994 and 1995; conducted conswner research in nine countries in Europe, Latin 
America and Asia. 
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NW Ayer 1989 -1990 

Senior Vice PresidentlMedia Research Director 

• Headed research department. 
• Member of core team that pitched and won the 1992 Olympics account for Ayer. 
• Helped develop multi-media advertising plans, evaluated media plans of networks. 

NBC-TV Network 

Director, Program and Advertising Research 
Director, Television Network Research 
Manager, Audience Measurement Analysis 

1977 -1988 

• Middle manager and later senior manager in the NBC-TV research department, 
initially responsible for evaluating scheduling plans and estimating ratings for both 
programming and sales. Later advanced to director of East Coast program testing, 
primarily responsible for consumer testing of daytime programming, made-for-TV 
movies and promotional campaigns. 

Television Advertising Representatives, Inc. (Group W) 

Assistant Director, Research & Marketing 

Prior Positions 

Manager, DaytimeiNighttime Research, NBC-TV 
Research Analyst, NBC Stations Division 
Sales Research Analyst, WCBS-TV 
Co-Founder, TV spot production company (while at Syracuse University) 

Industry Leadership 

Council for Research Excellence 

1976 -1977 

1970 -1976 

• Founding member, board of directors (2005-2007), member of the Media 
Engagement Committee (2005-date) which fielded a groundbreaking observational 
study of video consumer behavior in the new media environment. 

• Also worked with the Set-Top Box Committee on an investigation of activities in that 
emerging field. 

Advertising Research Foundation (ARF) 

• Chairman of the Board (1998-1999), board of directors (1995-2000), chairman of 
Video Electronic Media Council (1995-2007). 

• Promoted learning and dialogue between buyer and seller segments of the industry at 
numerous well-attended events I organized through the Video Electronic Media 
Council. 
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Media Rating Council (MRC) 

• Chairman of the Board (1997-1999), chainnan of cable committee (1993-1996), 
board of directors (1991-2007). 

• I was the ftrst representative of the cable industry to chair this influential 
organization, which audits and accredits syndicated research companies including 
television, radio and print measurement ftrms. 

Cabletelevision Advertising Bureau (CAB) 

• Member of the research committee (1991-2007), longtime member of the technical 
subcommittee which worked with Nielsen and others to maintain the quality of their 
research procedures and adapt to the changing media requirement. 

George Foster Peabody Awards 

• Board of Directors (2007-date). The board evaluates entries and determines winners 
of the Peabody Awards. 

Cable and Telecommunications Association for Marketing (CTAM) 

• Board of Directors (2006-2007), three-term chairman of the research committee 
(2003-2006), chairman of conference committee (2002). 

Television Association of Programmers-Latin America 

• Founding member of the industry trade group that now represents more than 30 pay 
television channels operating in Latin America (1994-1999). 

• Helped structure ftrst region-wide research documenting viewership of international 
channels in Central and South America. 

Honors, Awards 

2008 Advertising Research Foundation Lifetime Achievement Award 
2007 CableFAX 100 Outstanding Service Award 
2007 Advertising Research Foundation Outstanding Service Award 
2007 Grammy Award for Best Historical Album, for CD ALost Sounds@ 
2006 Society for American Music Irving Lowens Award for Distinguished Scholarship in 
American Music, for book Lost Sounds: Blacks and the Birth of the Recording Industry. 
2005 ASCAP Deems Taylor Award for Lost Sounds 
2005 Association for Recorded Sound Collections Award for Excellence for Lost Sounds 
2004 Association for Recorded Sound Collections Lifetime Achievement Award 
2002 Cable and Telecommunications Association for Marketing TAMI Award 
2000 Association for Recorded Sound Collections Award for Excellence for The Columbia 
Master Book Discography. 
1995: CableTelevision Advertising Bureau Jack Hill Award for Excellence and Integrity in Media 
Research. 
1981 San Francisco State University Broadcast Preceptor Award for The Complete Directory to 
Prime Time Network and Cable TV Shows 
1980 American Book Award for The Complete Directory to Prime Time Network and Cable TV 
Shows 
Biography has appeared annually in Who=s Who in America since 1990. 
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Selected Publications, Speeches 

• The Complete Directory to Prime Time Network and Cable TV Shows, 1946-Present 
(co-author). Ballantine Books: 1979; 9th Edition, 2007. A standard reference on U.S. 
television programming, used throughout the industry and by the public. Nine 
editions and more than half a million copies in print. 

• The Complete Directory to Prime Time TV Stars. Ballantine Books, 1987. 
• Lost Sounds: Blacks and the Birth of the Recording Industry, 1890-1919. University 

of Illinois Press, 2004. Widely praised, called by the New York Times "an act of 
cultural reclamation." 

• Numerous articles on television and the music industry in publications including 
CASRO Journal, Mediafax (online), American Music, ARSC Journal, Popular Music 
& Society, High Fidelity, Grove, Notes, others. Some of these articles are on my 
website. 

• Speeches and panels at industry conferences, including those of the Advertising 
Research Foundation, Cable and Telecommunications Association for Marketing, 
Radio-TV Research Council, Association for Recorded Sound Collections, Society 
for American Music, others. 

Other Professional Activities 

• Adjunct Professor of Communications, C.W. Post Center, Long Island University 
(1979-1988). Designed courses in Audience Research and TV Program History in 
degree program. 

• Extensively quoted in the trade and general press on television audience matters and 
on current and especially historical trends. Appearances on 60 Minutes, Good 
Morning America, CNN, Fox Business News, MSNBC, etc. Quoted in The New York 
Times, Wall Street Journal, Los Angeles Times, USA Today, Variety, Multichannel 
News, Broadcasting & Cable (profiled in 5/15/00 issue), etc. Since 1979 I have 
appeared on more than 300 TV and radio talk shows, and conducted seven national 
media tours on behalf of my books. 

• Longtime officer of the Association for Recorded Sound Collections (1979-date), 
including President, Conference Chair, committee chair. 

• Director of the Historical Recording Coalition for Access and Preservation (2008-
date). 

• Anny Captain, served in U.S. and Vietnam. 

Education 

• B.A., Economics, Dartmouth College 
• M.S., TV-Radio, Syracuse University 
• Additional graduate level courses in sociology (degree program), business law, and 

computer programming. 
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DECLARATION OF KEN SOLOMON 

I, Ken Solomon, hereby declare: 

Background 

1. I have served as the Chainnan and Chief Executive Officer of Tennis Channel 

since 2005. In this role, I secure programming for the network, oversee Tennis Channel's 

distribution, negotiate carriage contracts with cable and satellite providers, guide the 

·...;..development of a network audience, and seek out and cultivate an advertiser base for the 
r.:":,.~ . 

network. .. ,· 

2. I have more than 20 years of experience in cable, new media, television 

production, distribution, and advertising. Prior to my work at Tennis Channel, I founded and led 

Fine Living Network, where I developed the network from concept to launch in just over a year 

and helped the network earn 25 million subscribers, through agreements with distributors 

representing 73% of the cable and satellite universe, in just over three years. Immediately prior 

to launching Fine Living, I served as founding President of iBlast, where I was responsible for 

building the nation's largest and farthest-reaching digital distribution network, with 18 major 

.... _. __ . ___ .... _broadcastgroups comprising 246 individual television stations, covering 93 percent of U.S. 

television households. I also served as President of Universal Studios Television, where I 

oversaw program and asset development and distribution activities on a worldwide basis for 

primetime network, cable, syndication, and made-for-television movies, and as co-head of 

Dream Works Television, where I helped to create and develop extensive wor1dwid~ television 

operations. I have also held senior positions at News Corporation and Buena Vista Domestic 

Television. 
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3. Tennis is one of America's most rapidly growing sports, both in participation 

and in viewership. Based on a recent study by SOMA International showing that participation in 

tennis grew between 2000 and 2008-a period when most other sports, including golf 

and hockey, showed -The Wall Street Journal recognized tennis's increased 

prominence, calling it "the fastest growing sport in the country" in March 2009. Tennis 

participation is widespread in addition to being fast-growing: figures recently released by the 

United States Tennis Association show that 30.1 million Americans are tennis players-a figure 

that is at a 25-year high. Tennis' U.S. Open is the largest annual paid sporting event in the 

world, with more than 720,000 ticket holders and increased viewership every year. Other major 

tennis events are similarly popular, and tennis viewership on television is also up. For example, 

over the past two years, viewership of the Australian Open and French Open has risen 42% and 

18%, respectively. 

4. Tennis Channel is a national sports network that launched on May 15, 2003 

with a broad range of racquet-sport-related programming. It is the only cable network in the 

nation dedicated to covering men's and women's tennis, and it has become the leading outlet for 

the sport. We have exclusive rights to telecast portions ofthree of the four Grand Slam events: 

the French Open, the Australian Open, and Wimbledon. In 2009, we added the fourth Orand 

Slam, the U.S. Open, as well as other prominent event coverage like exclusive telecasts of every 

worldwide and United States Davis Cup and Fed Cup match. We also cover the world's top 70 

tennis tournaments-and we would further expand our already substantial coverage of many of 

these tournaments if we had the additional subscriber revenues to cover the associated 

production costs. In addition, we produce substantial non-event content, including hundreds of 

original lifestyle, instructional, and fitness series, specials, and short-fonn programs featuring 
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tennis's most popular athletes, legends, and most highly regarded experts. We have been 

recognized for our programming quality. This past summer, for example, the Washington 

Examiner concluded that "Tennis Channel has arrived as a real force and an equal to ... ESPN2 

on all the big tennis events." We also have received tennis industry honors such as being named 

as one of Tennis Week's Best of the Best for our acquisition of telecast rights to three of the four 

grand slams and receiving the Joseph C. Cullman 3rd Award from the International Tennis Hall 

of Fame and Museum for our contributions to awareness of tennis. Tennis Channel has had 

unique success in part because the duration of tennis matches is indeterminate, making 

scheduling difficult for other networks, and because other networks have been unwilling to make 

the schedule adjustments necessary to carry the large volume of tennis events that occur 

throughout the year worldwide. 

5. Today, more than  subscribers receive Tennis Channel from about 

130 different distributors nationwide. The vast majority of those distributors-more than two 

thirds-offer Tennis Channel to subscribers without requiring them to purchase a premium 

sports tier even though many distributors have discretion regarding their placement of the 

network. These include large distributors like Comcast's direct competitors DIRECTV, Dish 

Network, and Verizon, as well as other cable distributors like Cox, Insight, and Cequel. In 

contrast, Comeast generally distributes Tennis Channel solely on its premium sports tier, which 

it calls the Sports and Entertainment Package. To receive the Sports and Entertainment Package, 

Comcast's customers must pay a fee of about $5 each month in addition to the amount they 

already pay for digital cable service; this sum. is many times the amount 

that Corneast pays us for Tennis Channel service. Corncast has carried 

TelUlis Channel on the premium sports tier with only limited exceptions since it began earrying 
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the network in 2005: Comcast's systems generally launched Tennis Channel on the premium 

sports tier; a few systems launched Tennis Channel on a digital basic tier but then 

moved it to the 

premium sports tier, where it is now carried on all Comcast's systems nationwide except one. 

About  of Comcast' s subscribers, or , pay for this premium 

sports tier. By every measure, Comcast's sports tier has been a failure. 

Tennis Channel's Improved Content and Ratings 

6. Early in its history, Tennis Channel made the strategic decision to improve its 

competitive position and its cable carriage profile through a systematic plan to enhance the 

quality of its technical service, content production, and the range of tennis events it made 

available to subscribers because we saw a significant and unmet consumer demand for these 

enhanced services. We implemented this plan over the course of three years, planning and 

undertaking several major investments in content and other features of our service; these 

investments enhanced the network's programming breadth and quality so that they surpassed 

peer networks. Our plan was completed in 2008. 

7. In January 2008, we launched Tennis Channel RD, a new channel that made 

Tennis Channel an industry leader in native high-definition sports programming, 

. To create Tennis Cha.npel RD, we spent 

on a new studio, upgraded equipment, and creating and maintaining two 

separate programming feeds, one in RD and one without. All told, we spent more than 

in 2008 to upgrade to high-definition prograrnming-a considerable investment, 

particularly given our size. 
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8. Also in 2008 and in 2009, we dramatically expanded our tournament 

programming, spending almost to acquire and telecast the Grand Slams, as well 

as . ,for other event programming. We offered more than  

worldwide event coverage in 2008-an average of more than r­

and the vast majority of Tennis Channel's covered tournament events are Tennis Channel 

exclusives within the United States. This extensive coverage met strong consumer demand that, 

for scheduling and other reasons, other sports broadcasters could not satisfy. (An analysis 

comparing Tennis Channel's event coverage to the comparable programming on the Golf 

Channel and Versus, which was prepared under my supervision, is attached at Exhibit A.) 

9. By 2009, we had acquired rights to broadcast significant portions of all four 

Grand Slam tournaments: the French Open, the Australian Open, Wimbledon, and the U.S. 

Open. We also had secured rights to virtually every other top tournament in the world, including 

the U.S. Davis Cup, the Association of Tennis Professionals World Tour Masters 1000, and the 

Women's Tennis Association Premier tournaments. Each Grand Slam event lasts two weeks, 

and each of the four is the tennis equivalent of the Super Bowl. In addition, we produced major 

tournament coverage that ultimately was telecast by , and we also have 

produced programming for  As discussed further below, we 

produce programming for other networks because content providers will not grant us exclusive 

rights to this programming due to our lower subscriber base. Our 2009 tournament schedule, 

which lists our most significant tournament coverage, is attached at Exhibit B. 

Comcast's Discrimination Against Tennis Channel 

10. In light of the major inves1lnents in and growth of our service over the past 

several years, our significantly enhanced programming (including the 2009 U.S. Open), our 
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and unique popularity, license fees among the lowest of sports 

networks, and the high value proposition we offered to distributors, I proposed in early 2009 that 

Comcast carry Tennis Channel on 

11. The requested carriage would have been consistent with the treatment that a 

significant majority of the multichannel video programming distributors (MVPDs) that carry the 

network-including Comcast's chief direct competitors, DlRECTV, Dish Network, and Verizon, 

as well as other cable companies such as Cox-afford to Tennis Channel. It also would have 

allowed us to compete more fairly against Comcast's affiliated sports networks-the Golf 

Channel, Versus, the MLB Network, NBA TV, and the NHL Network, as well as the Comcast 

SportsNets-all of which (including the Comcast SportsNet channels in the aggregate) are 

distributed on a national basis. Comeast's affiliated sports networks perfonn comparably to 

Tennis Channel yet are carried by Comcast on significantly more favorable terms. 

12. On February 6, 2009, I met with Comcast President Stephen Burke in 

Philadelphia to ask whether Comeast would consider repositioning Tennis Channel. Mr. Burke 

infonned me that he wanted to discuss the issue with Comeast's Executive Vice President­

Content Acquisition, Madison Bond, and that Mr. Bond would follow up with me. 

13. On March 4,2009, I spoke to Mr. Bond on the telephone for approximately an 

hour and fifteen minutes. During the call, I described the deliberate steps Tennis Channel had 

taken to improve the quality and quantity of its programming, that 

followed, and why I thought Tennis Channel deserved broader carriage. Mr. Bond inquired 

about Tennis Channel's carriage on other MVPDs, such as DIRECTV, Dish Network, Cox, and 

Verizon, and I explained to him that none of these distributors carries Tennis Channel on a sports 
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tier-only basis. Ultimately, Mr. Bond responded that Comcast would reposition Tennis Channel 

only if Tennis Channel offered Comeast a financial "incentive." I understood this to mean that 

Mr. Bond was demanding a reduction in Comcast's effective per-subscriber license fee for 

Tennis Channel. To the best of my knowledge, Comcast's affiliates Versus, the Golf Channel, 

and Comcast SportsNet have never been required to offer an "incentive" in exchange for broad 

carriage on Comcast's systems; in particular, when Comeast repositioned the Golf Channel from 

premium to basic months after the network's launch because of poor performance, I do not 

believe that Comcast demanded any "incentive" beyond any industry-standard volume discounts 

that may have existed in its Golf Channel carriage agreement. In any case, both the Golf 

Channel and Versus cost Corncast approximately the per-subscriber fee that Tennis 

Channel charges. 

14. On March 30, I had another telephone call with Mr. Bond. Mr. Bond 

reiterated Comcast's demand for a financial "incentive" for broader carriage. In that 

conversation, Mr. Bond indicated that he thought Tennis Channel would never provide any 

fmancial "incentive" since, in Mr. Bond's view, it would be ''too expensive" for Tennis Channel 

to do so. Mr. Bond also suggested that Tennis Channel undertake a market-by-market 

promotional campaign and invited me to make a presentation at Comcast's headquarters in 

Philadelphia to explain more fully why broader carriage is warranted. 

15. On April 22, 2009, I wrote a letter to Mr. Bond seeking to schedule a date to 

meet with him in Philadelphia. In the letter, I stressed Tennis Channel's improved programming, 

and I requested broader carriage for the network that would reflect the value and quality of 

Tennis Channel's programming. We ultimately scheduled that meeting for May 12,2009. 
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16. Tennis Channel CFO Bill Simon and Senior Vice President of Distribution 

Patrick Wilson accompanied me to the May 12 meeting at Comcast Headquarters with Mr. 

Bond; Allan Singer, then Comcast's Senior Vice President of Content Acquisition; Jennifer 

Gaiski, Comcast's Vice President of Content Acquisition; Derek Harrar, Senior Vice President & 

General Manager, Video Services; and Comcast counsel Lee Goldsmith. At the meeting, I gave 

a presentation discussing the growth of Tennis Channel and the extent its programming had 

expanded and improved in the past two years. 

17. During the May 12 presentation, I also offered Comcast a significant 

"incentive" of the type that Mr. Bond had demanded. 

18. We offered to Comcast because broad 

distribution on Comcasfs systems is essential to our business model, and we believed that it was 

not economically feasible to be carried- -only on the limited-

distribution sports tier. 

19. During the meeting, I emphasized that the rapid expansion of Tennis 

Channel's programming and the increase in its popularity put the network on par with the sports 

networks carried on analog or digital basic tiers. I also explained that 

would help Comcast as a distributor by 
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20. After a month without substantive contact between Tennis Channel and 

Comeast, Mr. Bond called me on June 9, 2009 to announce that Comcast was rejecting the 

incentives that Tennis Channel had offered. Mr. Bond did not offer any counterproposal or 

express any willingness to continue discussions with us, nor did he offer us any explanation. He 

simply indicated that Corneast would not agree to give us the level of distribution we sought--or, 

indeed, any increased distribution. 

The Effects of Com cast's Discrimination 

21. Comcast's carriage of Tennis Channel on the premium sports tier made 

substantially fewer viewers available to Tennis Channel than the number of viewers available to 

Tennis Channel's Comcast-owned competitors. This deficit was particularly harmful to us 

because Comeast is the dominant cable operator, particularly in many of the nation's largest 

television markets, and our success depends not only on attracting a large number of total 

subscribers but also on targeting both core and easual tennis fans that are located in major 

television markets-as well as advertisers and programming licensors that are seeking audiences 

in such markets. 

22. We are paid by distributors, including Comcast, on a per-subscriber basis, so 

this smaller viewership results in lower licensing revenues than we would earn if Tennis Channel 

were more broadly distributed. Tills reduced revenue, in turn, impairs our ability to invest in our 

-9-

Public Version



channel and keep it competitive with other sports networks. Ultimately, this affects our ability to 

operate as a profitable venture and thus survive on an ongoing basis. This effect is magnified 

because MVPDs often inquire about Tennis Channel's level of carriage on Comcast (the nation's 

largest distributor), and many smaller MVPDs follow Comcast's lead. As a result, Tennis 

Channel's poorer distribution by Comcast makes it more difficult for Tennis Channel to 

negotiate for equitable distribution by other distributors. 

23. The restricted carriage we receive from Comcast, especially in major markets, 

requires us to invest more resources in advertising sales than would be necessary if Comcast 

provided us with broader distribution. And because we rely on advertising revenue to survive­

particularly since we charge a very low license fee to our distributors-the harm to our ability to 

compete for advertising business has hit us particularly hard. 

24. In addition, reduced distribution makes it more difficult for us to acquire 

rights to the most desirable matches and tournaments. For example, the rightsholders of the 

would not grant Tennis 

Channel live coverage of each tournament's last singles finals match (the most popular matches 

of any tournament) due to distribution concerns, and instead awarded the rights to 

The other portions ofthese tournaments, however, were carried on Tennis Channel. Likewise, 

was chosen over Tennis Channel to air semi-finals and fmal matches of the 
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25. Our limited distribution also mad~ officials reluctant to 

award tournament rights to the Tennis Channel because they believed the network was not 

distributed broadly enough. In order to secure these rights, we had to promise officials that 

26. As these examples illustrate, other sports networks compete with Tennis 

Channel for tennis programming, in addition to competing with it for viewers and advertisers. 

Indeed, Comcast's affiliated networks are among our competitors for such rights. In 2006, we 

shared rights to the U.S. Davis Cup with Versus (then known as Outdoor Life Network), and in 

2007 we and Versus jointly distributed the WTA Tour Championships. We also compete with 

Comcast SportsNet for tennis programming rights; Comcast SportsNet covers tennis (having 

carried the SAP Open and World TeamTennis in 2009), and we presently share with Comcast 

SportsNet the rights to telecast World TeamTennis events. 

 

Were Comcast to carry Tennis Channel more broadly, we would be able to compete more fairly 

against Comcast's affiliated networks for programming. 

27. Finally, Comcast's refusal to carry Tennis Channel more broadly has limited 

our ability to compete with other networks with broader distribution, since most of the costs of 

operating a cable network are fixed, and adding more subscribers (and the attendant revenues 

associated with subscribers) makes it less expensive, on a per-subscriber basis, to operate a 

network. This budgetary problem is particularly strong for us because, unlike more broadly 
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distributed networks, we must spend money to persuade Comcast subscribers to pay an 

additional $5 each month to receive our channel. 

28. One immediate impact of Comcast's discrimination is that our high per­

subscriber expenses have forced us to limit a number of marketing, production, and 

programming expenses, including expenses associated with instructional programming focusing 

on health and fitness, high-definition tournament coverage, and coverage of certain charity 

events. We also were forced not to renew agreements to cover certain smaller tournaments 

during 2010 because of budget constraints. 

* * * 
29. On December 10,2009, I sent a letter to Stephen Burke, Comcast's President, 

in which :r:I,:ouraged him to contact me to discuss resolution of Tennis Channel's dispute with 

Comeast and informed him that, if the matter was not resolved informally, Tennis Channel 

would file a program carriage complaint against Comcast. I specifically asked Comeast to do 

what it had failed to do in the past: make a concrete proposal setting forth fair and non­

discriminatory carriage terms. As in our prior negotiations, Comeast refused to do this. 

* * * 
1 dechre under penalty ofpeIjury that, to the best of my knowledge and belief, the foregoing 

declarativ ... _oJ ilue and correct. 

Executed on January 4,2010. 
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2008 2009 

Versus Full Year First Half 

Live or First Run Delayed  
Same Day Encore 
Live Encore (Within 2 Weeks)  
Total Anchor-Event Programming  
All Other Programming  
Total Hours of Programming   
Anchor-Event Programming as % of Total Hours   

2008 2009 

Golf Channel Full Year First Half 

Tournament Play Live or First-Run Delayed 
Same Day Encore  
Live Encore (Within 2 Weeks)  
Total Anchor-Event Programming  
All Other Programming 
Total Hours of Programming   
Anchor-Event Programming as % of Total Hours   

2008 2009 

Tennis Channel Full Year First Half 

Tournament Play Live or First Run Delay  
Same Day Encore  
Live Encore (Within 2 Weeks)  
Total Anchor-Event Programming   
All Other Programming  
Total Hours of Programming  
Anchor-Event Programming as % of Total Hours 

Full Year 2008: 12/31/2007 -12/28/2008 
First Half 2009: 12/29108 - 6128109 

"Anchor-Event Programming" is defined as coverage of sporting events on a live basis or within 
two weeks after the event occurred. "All Other Programming" includes "classic" coverage of 
sporting events beyond two weeks after the event occurred as well as non-event programming. 
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MAllbolumA_ Australia LTAA SLAM 

30 World Team Tennis New York WIT 
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DECLARATION OF GARY HERMAN 

I, Gary Herman, hereby declare: 

1. I am Tennis Channel's Senior Vice President of Advertising Sales. In this 

position, my current responsibilities include driving Tennis Channel's national advertising sales 

efforts for television and the Internet. 

2. I have twenty-six years' worth of experience in the television advertising 

industry. Starting in 1983, I worked for Westinghouse Broadcasting Company as an Account 

Executive for KYW-TV, where I also served as the political advertising specialist. I was 

promoted to handle national sales for the five Westinghouse owned-and-operated stations in the 

Mid-Atlantic Region; this group came to include a number of CBS owned-and-operated stations 

when CBS merged with Westinghouse in the mid 1990's. In October 2000, I became the head of 

national advertising sales for the DIY Network and Fine Living Network; my seven years in this 

position gave me extensive experience with emerging networks and complemented my earlier 

experience with more established networks like CBS. In August 2007, I took my current 

position at Tennis Channel. 

Tennis Channel's Competitors 

3. Tennis Channel seeks the attention of viewers with a number of 

characteristics. As a whole, the demographic to which we appeal is gender-mixed but

 males. On average, our viewers also are  than the general population. 

4. Tennis Channel, like many networks, is advertising-supported, meaning that it 

depends upon advertising revenue-as a supplement to licensing revenue-to survive. 

Advertising-supported networks compete against each other for advertising revenues, and in my 
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experience advertisers generally compare competing networks to determine what portion of a 

pre-set advertising budget will be spent with each competitor. 

5. In my experience, advertisers commonly make purchasing choices with 

reference to a particular demographic of viewer that they wish to reach. We therefore compete 

with other networks that reach viewers that have traits in common with ours. Most significantly, 

we compete with other sports networks, including multi-sport networks (such as ESPN, FSN 

(formerly known as Fox Sports Net), Comcast-owned Versus, and Comcast SportsNet) and 

single-sport networks (such as Fox Soccer Channel and several other Comcast-affiliated 

networks like the Golf Channel, the MLB Network, NBA TV, and the NHL Network). To some 

degree, we also compete with lifestyle and news channels that do not focus predominantly on 

sports but that target affluent viewers. 

6. As a result, Tennis Channel's advertisers often ask me and my staff to 

compare Tennis Channel with the sports networks noted above, including the sports networks 

that are affiliated with Comcast, with respect to each network's ability to reach demographics 

desired by each advertiser. My understanding is that advertisers make these requests because 

they are deciding how much of their limited advertising budgets should be spent on Tennis 

Channel as compared to the other channels that they are considering. In other words, Tennis 

Channel competes with each of these networks-including the Golf Channel, Versus, the MLB 

Network, NBA TV, and the NHL Network, and the Comcast SportsNets-for advertising 

revenues. 

7. This is true in part because Tennis Channel's base of advertisers overlaps 

substantially with the advertisers targeted by the Golf Channel and Versus. To illustrate this 

overlap, I supervised the creation of a set of two charts (attached as Exhibit A) that compare 
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Tennis Channel's customer base (the advertisers that recently have placed advertisements on 

Tennis Channel or that have met with Tennis Channel to discuss possible advertising contracts 

over the past two years) to the 30 advertisers that represent the most significant portion of 

advertising revenues for the Golf Channel and Versus, respectively. (In preparing these charts, I 

excluded, to the best of my knowledge, endemic advertisers, which are advertisers that promote 

products or services specific to a particular sport and that are not likely to advertise on a network 

that does not focus on that sport.) According to my analysis, the overlap between Tennis 

Channel's advertisers, on the one hand, and the advertisers of the Golf Channel and Versus, on 

the other hand, is substantial. 

8. For example,  of Versus's revenue from its top 30 advertisers 

comes from companies that recently have purchased advertising on Tennis Channel. In addition, 

a full  of Versus's top-3D revenues come from those advertisers or from companies 

that have received formal proposals for advertising arrangements with Tennis Channel during 

one of the four "up-front" cycles, during which advertisers accept such proposals from networks, 

over the past two years. 

9. There is even more overlap between Golf Channel and Tennis Channel 

advertisers.  of Golf Channel's top-30 revenues are from companies that 

recently have purchased Tennis Channel advertising, and a full percent of Golf 

Channel's top-30 revenues come from Tennis Channel advertisers or recent "up-front" prospects. 

Advertising Sales 

10. In my experience, advertisers consider the extent of a network's distribution 

extremely important in making their purchasing decisions. To be viewed in the industry as being 

a meaningful competitor for national advertising purposes, many advertisers use a rule of thumb 
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that a network should have at least roughly 40 million subscribers to be considered nationally 

distributed. Though advertisers will display some flexibility on the exact number of subscribers 

they view as the threshold for purchasing national advertising, the farther a network is from the 

40 million subscriber level, the less able it generally is to attract national advertisers. 

11. Several times a year, Tennis Channel offers a free preview, or "freeview," to 

many of the distributors that carry it. During these periods, the network's audience typically 

expands from about million to about 40-50 million subscribers. As described in more detail 

below, during a freeview period, Tennis Channel is able to attract more advertisers and increased 

advertising revenues than during non-freeview periods. The enhanced advertising revenues 

during these freeview periods indicate that national advertisers value the quality of Tennis 

Channel's programming but believe that the network's limited distribution detracts from its value 

to advertisers. 

12. In addition to concerns about a network's overall number of subscribers, some 

advertisers consider the overall location of those subscribers. In the industry, location is 

generally signified by the viewer's , which is a media market 

designated by  Advertisers, particularly those that seek to 

target affluent viewers, may consider the extent to which a network is viewed in the largest 

media markets in the country, because they want to be sure that their advertisements are viewed 

heavily in those large markets. In my role coordinating advertising sales for Tennis Channel, I 

also consider distribution in large DMAs important because advertisers and their agents are more 

likely to purchase advertising on a network that they have watched. My greatest concern with 

regard to Tennis Channel's distribution in large DMAs is our carriage on Comcast's systems 
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because, according to SNL Kagan, 

Harm To Tennis Channel As a Result of Comcast's Tiering 

13. Because Tennis Channel is only available in about million homes­

below the rule-of-thumb threshold of about 40 million-many companies that otherwise would 

be interested in advertising on Tennis Channel are unwilling to do so. Other companies do 

business with Tennis Channel but at a lower volume and price than I anticipate would be the case 

if Tennis Channel were distributed more broadly to the millions of Comcast subscribers who 

currently do not receive the network. Also, as noted above, Comcast is in a special position to 

harm Tennis Channel not just because of its size, but also because of its dominance in many of 

the top media markets; Tennis Channel's narrow carriage by Comcast thus hinders our ability to 

reach significant urban populations desired by advertisers and consequently hinders our ability to 

compete for advertising revenues. 

14. If Tennis Channel were carried by Comcast as broadly as it carries its 

affiliated Golf Channel and Versus, Tennis Channel would have at least 40 million subscribers­

and it would have a much larger presence in the most important DMAs. But because of 

Comcast's refusal to broadly carry the network, certain major advertising agencies have been 

reluctant to purchase time on Tennis Channel for their clients. 

15. For example, publicly available information indicates that 

spent about in advertising on Golf Channel between January and May 

2009. The company spent about· for advertising on Tennis Channel during a two-

week period when Tennis Channel was offering a freeview and was distributed to about 50 

million subscribers. did not consider buying advertising on Tennis Channel 
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at any other time dUring the year when we were distributed in  million or fewer homes. 

has cited Tennis Channel's limited distribution as its key reason for not 

buying advertising on our network outside of the freeview period. 

16. To take another example, potential Tennis Channel advertisers, including top 

cable advertisers , have excluded the network as a 

competitor for national advertising contracts because of its reduced nationwide distribution and 

 information. Indeed, 

informed Tennis Channel that the network was too narrowly distributed to warrant a media buy, 

even though 

In contrast, 

spent __ to advertise on 

the Golf Channel and Versus, respectively, through May of 2009. (For its part, spent 

about 

period.) 

on the Golf Channel and about on Versus during the same 

17. Similarly, advertisers that target upper income consumers-such as . 

-have agreed that Tennis Channel delivers the right audience 

demographics and is a good fit for their respective brands but have declined to advertise on 

Tennis Channel because of our limited distribution. 

18. position, in particular, is consistent with a 2009 survey by Ipsos 

Mendelsohn of viewers with household incomes over $100,000. Mendelsohn surveys and 

similar measures of audience concentration are one important factor that advertisers and their 

agencies use to evaluate how efficient a particular network is at reaching a target audience. 
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These surveys show Tennis Channel to be favorably situated relative to Golf Channel and 

Versus. Notwithstanding this, Tennis Channel's weaker distribution impairs its ability to 

compete with these channels. 

19. Mendelsohn found that, compared to the viewers of about 80 other cable 

networks, Tennis Channel viewers most likely to own a domestic or imported lUxury 

car. Mendelsohn ranked viewers of Comcast-affiliated NBA TV as the most likely to 

own such a car; Comcast-affiliated Golf Channel viewers were most likely. 

20. Of particular relevance to the case of . , Mendelsohn 

reported that  of Tennis Channel's viewers spend $1,000 or more on their credit cards 

each month, compared to  of Golf Channel's audience and  of Versus's 

audience. Our  ranks us as number two out of all of the cable networks surveyed. 

21. In addition to these advertisers that have declined to purchase advertising time 

on Tennis Channel for distribution reasons, Tennis Channel's distribution deficit also means that 

the network receives lower prices per unit of advertising time and lower total advertising 

revenues than it otherwise would command. 

22. This point is illustrated by, among other things, the fact that more advertisers 

are more willing to advertise, and to pay higher prices to advertise, on Tennis Channel during a 

freeview period when our network reaches approximately 50 million subscribers. 

23. The increases in Tennis Channel's per-unit rates and total advertising 

revenues during the freeview period are primarily attributable not to the events featured during 

these periods-which so far have included the French Open and the U.S. Open-but rather to the 

change in the network's distribution during these periods. When Tennis Channel has aired 

Grand Slam events with comparable viewer popularity, including during freeview periods in 
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which Tennis Channel is distributed to approximately 34 million subscribers, as it has with the 

Australian Open, for instance, it has not experienced increases in advertising rates and revenue 

comparable to those during the freeview periods during which it is distributed to approximately 

50 million subscribers. Average unit rates during these periods increase between 

times the average unit rates during non-freeview periods. 

24. Narrower penetration has reduced Tennis Channel's advertising sales 

revenues in other ways as well. 

 

 

 

 

 

 

 

 

25. 
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I declare under penalty ofpeljury that, to the best of my knowledge and belief, the foregoing is 

true and correct. 

Executed on January 4, 2010. 

-9-

Public Version



t='. 
L 

[. 

~, 

L; 

~ 

~ 

E. 

C 
c; 

E 

\ 
" -' 

TAB A 

Public Version



EXHIBIT 4-A 

REDACTED 

Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



 
 
 
 

EXHIBIT 20  
REDACTED 

Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version



Public Version




