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May 4, 2011 

 
 
VIA ELECTRONIC DELIVERY 
 
Marlene H. Dortch, Secretary 
Federal Communications Commission  
445 12th Street, SW 
Room TWA325 
Washington, DC  20554 
 
Re: Notice of Ex Parte Presentation 

CG Docket No. 02-278 
 
Dear Ms. Dortch: 
 

Yesterday, Ronald E. Naves, Jr., Senior Vice President and General Counsel, Encore 
Capital Group, Inc. (“Encore”), along with Michele C. Farquhar and Mark W. Brennan of Hogan 
Lovells US LLP, counsel to Encore, met with Kurt Schroeder and Karen Johnson of the 
Commission’s Consumer and Governmental Affairs Bureau.   

 
During the meeting, the Encore representatives encouraged the FCC to: (1) clarify that 

current-generation predictive dialers used by debt collectors and other non-telemarketing businesses 
are not “autodialers,” and (2) refrain from imposing new prior express written consent requirements 
on debt collection and other non-telemarketing calls to wireless telephone numbers, as discussed in 
more detail in the attached two-page summary that was distributed at the meeting.  The Encore 
representatives also distributed the attached ex parte letter filed previously in this proceeding, the 
Encore Consumer Bill of Rights, and a list of laws and agencies that regulate the debt collection 
industry. 
  
 Pursuant to Section 1.1206(b) of the Commission’s rules, I am filing this notice electronically 
in the above-referenced dockets.  Please contact me directly with any questions. 

 
Respectfully submitted, 

 
/s/ Michele C. Farquhar 

Michele C. Farquhar 
Counsel to Encore Capital Group, Inc. 

 
Partner 

michele.farquhar@hoganlovells.com 
D 1+ 202 637 5663 

 
 
cc: Kurt Schroeder  
 Karen Johnson 
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RULES AND REGULATIONS IMPLEMENTING THE TELEPHONE CONSUMER PROTECTION ACT OF 1991 
CG DOCKET NO. 02-278 

 
THE FCC SHOULD CLARIFY THAT THE PREDICTIVE DIALERS USED BY DEBT 
COLLECTORS AND OTHER NON-TELEMARKETING BUSINESSES ARE NOT 
“AUTODIALERS.” 

• The TCPA was enacted to prevent telemarketers from using machines to generate random 
telephone numbers and bombard them with pre-recorded telemarketing calls. 

o Debt collection calls do not implicate this concern:  Debt collectors place calls to specific 
debtors about specific debts.  Debt collectors have no incentive to call random numbers. 

o When it enacted the TCPA, Congress recognized that it should not be interpreted to 
restrict debt collection calls.   

• The FCC’s 2003 interpretation of “autodialer” has led to absurd and unintended results, 
including skyrocketing class action litigation against a variety of companies and industries. 

o  The FCC’s 2003 Ruling expanded the definition of autodialer to include any dialer with 
the capacity to generate a random number, whether it actually does so or not. 

o This expanded definition has resulted in potentially catastrophic class action exposure for 
any business that uses automatic dialing technology to accurately and efficiently call 
consumers with whom it has existing business relationships. 

o Plaintiffs’ attorneys have recently begun using the FCC’s overly-broad definition of 
“autodialer” to target major financial service companies.  Over the past six months, JP 
Morgan Chase, American Express, Wells Fargo, and Discover have all been hit with 
TCPA class action lawsuits seeking penalties of up to $1500 per call. 

o Further demonstrating the overbreadth of the FCC’s interpretation of the TCPA, 
Plaintiffs’ attorneys have even sued telephone operator services that use automatic dialing 
to connect collect calls placed by others. 

• The predictive dialers used by debt collectors and other non-telemarketing businesses should 
not be restricted under the TCPA.  

o The current generation of predictive dialers do not raise any concerns about calling 
random numbers – the practice that Congress intended to prevent when it enacted the 
TCPA.  Predictive dialers in use today do not have the capacity to randomly or 
sequentially generate telephone numbers without fundamentally changing the architecture 
of the hardware and software. 

o Predictive dialers are beneficial to businesses and consumers.  They allow debt collectors 
and other businesses with a legitimate need to contact large numbers of consumers to do 
so accurately and efficiently. 

o In the debt collection context, predictive dialers perform a critical regulatory compliance 
function.  They can be programmed to restrict calls to certain numbers, certain 
individuals, certain hours, or a certain number of times per telephone number, thus 
ensuring compliance with the Fair Debt Collection Practices Act (“FDCPA”) and myriad 
other state and federal regulations that govern debt collectors’ contacts with consumers. 
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o Limiting debt collectors’ ability to rely on predictive dialing technology means that debt 
collection calls have to be dialed manually.  This creates a risk of human error, which 
harms both consumers who may receive improper calls, and debt collectors who face 
strict liability for such calls under the FDCPA and other statutes and regulations. 

o Requiring debt collectors to manually call cell phones increases collection costs, which 
are ultimately borne by the consumer.   

• Solution:  Clarify that predictive dialers that are not used to dial random or sequential 
numbers are not “autodialers” under the TCPA.   

THE COMMISSION SHOULD NOT IMPOSE ANY NEW PRIOR EXPRESS WRITTEN 
CONSENT REQUIREMENTS ON DEBT COLLECTION CALLS OR OTHER NON-
TELEMARKETING CALLS TO WIRELESS NUMBERS 

• Requiring express written consent for debt collection calls to cell phones would make it more 
difficult for consumers to resolve their outstanding debts, increasing debt collection litigation. 

o Recent reports show that one in four American households are wireless only, and the 
percentage is higher for low income groups.  Requiring express written consent for debt 
collection calls to cellular phones will leave debt collectors with no effective way to 
contact these consumers and assist them in resolving their debts. 

o Placing additional restrictions on debt collectors’ ability to contact consumers and work 
out payment arrangements means that debt collectors will be forced to sue consumers 
who might otherwise have been willing to resolve their debts without litigation – if only 
someone had called them to discuss their options. 

• Express written consent is unnecessary in the debt collection context, since consumers already 
have the right to opt out of debt collection calls. 

o   Debt collection communications with consumers are strictly and extensively regulated by 
the FDCPA, Fair Credit Reporting Act, and other state and federal laws.  For example, the 
FDCPA obligates debt collectors to stop calling consumers at the consumer’s request. 

• Requiring express written consent for debt collection calls would contravene the FCC’s goal 
of harmonizing its TCPA rules with the FTC’s Telemarketing Sales Rule (“TSR”). 

o The TSR’s restrictions are limited to telemarketing calls.  The FCC has already 
recognized the significant difference between telemarketing calls and non-telemarketing 
calls, subjecting them to different regulatory requirements. 

• Imposing a new burdensome and unnecessary written consent rule is contrary to the Obama 
Administration’s express regulatory policy. 

o In his January 18, 2011 Executive Order, President Obama instructed that agencies 
should use the “least burdensome” tools to achieve regulatory ends, and adopt regulations 
only upon a reasoned determination that the benefits justify the costs. 

o A rule requiring express written consent for debt collection calls to wireless phones 
would be highly burdensome, would serve no valid regulatory goal, and would harm 
businesses and consumers alike. 

• Solution:  If the proposed new consent rule is adopted, its application should be limited to 
telemarketers. 













   
 

 

CONSUMER BILL OF RIGHTS 
 

In all that we do, we strive to treat consumers with respect and integrity.  We are committed to 

engaging in dialogue that is respectful and constructive, creating solutions for our consumers 

that resolve their debt, and ensuring that those who work on our behalf adhere to these same 

standards.  We operate in compliance with the laws that regulate our industry, and we hope to 

play an important and productive role in people’s lives. 

 

Article 1: Contacting Consumers in a Timely and Effective Manner 
 

a. At the outset of collection activity, we will send a debt validation notice informing the 
consumer that their account has been purchased, identifying the creditor that held the 
debt at default, clearly stating the balance owed, and giving the consumer an 
opportunity to both request further information and resolve the debt. 
 

b. Before sending the debt validation notice, we will use reasonable efforts to verify the 
consumer’s current address. 
 

c. If any debt validation notice to a consumer is returned, we will disable that address, use 
reasonable efforts to verify the consumer’s current address, and, if found, send another 
validation letter to the new address. 
 

d. All collection letters we mail to a consumer will identify the creditor that held the debt 
at default, the creditor’s account number, and the current balance owed, along with 
other identifying information, as appropriate.  

 
Article 2: Resolving Accounts Quickly and Honestly 
 

a. Our employees who interact with consumers will be trained on, and expected to comply 
with, applicable federal, state and local laws and regulations concerning fair and ethical 
collection practices.  Employees’ conduct in this regard will be monitored for 
compliance.  
 

b. When interacting with consumers, our employees will listen and work hard to 
understand their consumers’ needs. 
 

c. Our employees will strive to develop and present innovative payment options that allow 
for the effective repayment of the obligation and accommodate the consumer’s 
financial situation.  Payment options will be discussed with the consumer in plain and 
simple language. 
 



   
 

 

d. Any payment arrangement agreed to between a consumer and our company over the 
telephone will be confirmed in a letter and promptly mailed to the consumer’s address.  
 

e. If we make a mistake, we will devote time, attention, and effort to resolve it promptly 
and appropriately.  We will work hard to learn from our mistakes, and to use what 
we’ve learned to improve our consumers’ overall experience when interacting with us.  
 

Article 3: Forgiveness and Hardship Guidelines 
 

a. We will cease collection activities when a consumer’s account is proven to be the result 
of identity theft, and will instruct credit reporting agencies to delete any references we 
have reported for the account from the consumer’s credit reports. 
 

b. We will cease collection activities when we receive documentation indicating that the 
consumer’s only source of income is from exempt sources, such as Social Security or 
Supplemental Security Income benefits, and that the consumer has access to no other 
assets. 
 

c. We will suspend collection activities when a consumer demonstrates that they are 
experiencing significant financial hardship due to medical issues.  
 

d. We will suspend collection activities when a consumer is a direct victim of a natural or 
other catastrophic disaster.  
 

e. We will strive to offer consumers who have entered into a settlement agreement with 
us a reasonable grace period when they encounter unforeseen circumstances, such as 
job loss.   

 
Article 4: Collection Practices that Promote Settlement and Preserve Dignity 

 

a. When interacting with consumers, our employees will engage in dialogue that is 
respectful, honorable and constructive. 
 

b. We will offer discounts and payment plans to consumers in an effort to establish a 
mutually beneficial resolution that the consumer can afford. 
 

c. To protect the privacy of the consumer, we will not systematically leave unsolicited 
messages on a consumer’s voice mail. 
 

d. To help facilitate the repayment of an account, we will not assess fees or interest to a 
consumer’s balance throughout the period of active repayment unless third-party firms 
handle the account.  Missed payments will invalidate this policy. 
 

e. When we receive official confirmation of a bankruptcy proceeding for a particular 
account, we will stop collection efforts unless the case is dismissed. 
 



   
 

 

Article 5: Safeguarding Consumer Information 
 

a. When reporting to credit reporting agencies, we will provide timely and accurate 
updates and will conduct a reasonable investigation of any disputes based on the 
information provided.  When information is found to be incorrect or outdated, we will 
instruct the agencies to correct or delete the information. 
 

b. In accordance with applicable law, we will employ safeguards to ensure that the 
existence or amount of a consumer’s debt and any confidential consumer information, 
including Social Security Numbers, are not disclosed in any contact with third parties 
unless the consumer has previously provided permission. 
 

c. We will take all reasonable steps necessary to protect the security and confidentiality of 
consumer information, defend against anticipated threats, and prevent unauthorized 
use of that information. 
 

d. We will maintain all necessary permits, licenses or other authorizations required to 
purchase and service consumer receivables and will make efforts to ensure that third 
parties acting on our behalf also have appropriate authorizations. 
 

e. We will maintain records documenting the collection activities undertaken on our 
accounts and will maintain those records for a reasonable period of time. 
 

f. We will maintain a training program for newly hired collection representatives that 
covers state and federal laws and interpersonal skills.  The training program will require 
collection representatives to pass a comprehensive examination that includes 
information on the federal Fair Debt Collection Practices Act before they are assigned to 
permanent duties and an annual re-examination to ensure continued mastery of 
important concepts. 
 

g. We will conduct background checks on all prospective employees. 
 

h. We will maintain a dedicated quality control effort under the supervision of our legal 
counsel, compliance officer, or other senior manager responsible for compliance 
oversight.  Our quality control effort will include measures such as peer reviews, in-
person monitoring, observation of collection system entries, and call monitoring and 
recording, both to ensure proper monitoring of collection practices and procedures and 
to identify deficiencies.  
 

i. We will not resell accounts to third parties in the ordinary course of our business.  In the 
future, if we have an occasional instance when we do resell accounts, we will only do so 
when we can provide the purchaser with documentation evidencing the amount owed 
on the account and clear title of ownership. 
 



   
 

 

Article 6: The Fair and Reasonable Use of Litigation to Resolve an Outstanding Obligation 
 

a. Prior to pursuing a collection strategy that may include litigation, we will attempt to 
contact the consumer to let them know that the next step in the collection process will 
be their referral to a law firm. 
 

b. We will engage law firms that litigate in good faith and treat consumers with respect.   
 

c. Prior to signing affidavits, our authorized representatives will read, understand, and fully 
verify document contents as appropriate to ensure accuracy.  All notarized documents 
will be signed in the presence of a certified notary who is acknowledging the signature. 
 

d. Prior to pursuing litigation, our attorneys and law firms will confirm that the applicable 
statute of limitations on the debt has not expired. 
 

e. We will not pursue litigation or otherwise collect on accounts where we are not the 
rightful owner, and we will require our attorneys and law firms to provide proof of such 
ownership when requested by a court. 
 

f. We will instruct our law firms to engage process servers who are reputable, licensed, in 
good standing with applicable regulatory agencies and trade associations, and who both 
conform to all legal requirements concerning the service of process, and employ 
systematic checks to validate effective service (e.g., the appropriate use of technology, 
digital pictures, compliance audits, etc.). 
 

g. We will instruct our law firms to include, where permitted by court rules, the name of 
the creditor that held the debt at default, reference to the creditor’s account number, 
and other information to help the consumer identify the origin of the debt. 
 

h. We will instruct our law firms to never ask courts to issue bench warrants or other forms 
of body attachment which compel a defendant’s appearance in court, except in those 
rare instances when the defendant fails to respond to a direct order from the court after 
we obtain a judgment. 
 

i. Unless required by contract or law, we will not unilaterally initiate an arbitration hearing 
on a consumer’s account. 
 
 
 

The use of the words “we,” “us,” or “our” is meant to apply to Encore Capital Group, Inc., 
Midland Credit Management, Inc., our affiliated corporate entities, and their employees, as 
required by the context.  We will also strive to ensure that our third party service providers, 
agents, and attorneys adhere to these, or similar, principles when representing us.  Please 
understand that Midland Credit Management is a debt collector. This is an attempt to collect a 
debt. Any information obtained will be used for that purpose. 

Rev. 1103021 
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THE DEBT COLLECTION INDUSTRY IS REGULATED BY THE 

FOLLOWING LAWS AND AGENCIES  
 
Federal laws  
The Fair Debt Collection Practices Act (FDCPA) 
The Fair Credit Reporting Act (FCRA) 
The Fair and Accurate Credit Transaction Act of 2003 (FACT Act) 
The Gramm-Leach-Bliley Act (GLB) 
The Telephone Consumer Protection Act (TCPA) 
 
Federal agencies 
Federal Trade Commission 
Federal Communications Commission  
Consumer Financial Protection Bureau, beginning this summer   
 
States with laws stricter than the FDCPA 
Arizona   Arkansas  California   Connecticut  
District of Columbia    Florida   Hawaii   Illinois  
Iowa    Kansas   Maine   Maryland  
Massachusetts   Michigan  Minnesota  Nevada        
New Hampshire  New Mexico  North Carolina Oregon 
South Carolina  Tennessee  Texas   Utah 
Vermont   Washington  West Virginia  Wisconsin 
Wyoming     
 
State agencies  
Arizona Department of Financial Institutions 
Arkansas State Board of Collection Agencies 
Colorado Collection Agency Board 
State of Connecticut Department of Banking 
State of Florida Office of Financial Regulation 
Hawaii Department of Commerce and Consumer Affairs 
Idaho Department of Finance 
Illinois Department of Financial & Professional Regulation 
Indiana Securities Division 
Iowa Consumer Protection Division 
Kansas Office of the State Bank Commissioner 
Louisiana Commissioner of Financial Institutions 
Maine Department of Professional and Financial Regulation 
Maryland Department of Labor, Licensing and Regulation 
Massachusetts Division of Banks 
Michigan Collection Practices Board 
Minnesota Department of Commerce 



State agencies, cont.  
Nebraska Collection Agency Board 
Nevada Department of Business and Industry, Financial Institutions Division 
New Jersey Department of the Treasury, Division of Revenue 
New Mexico Regulation and Licensing Dept., Financial Institutions Division 
City of Buffalo Department of Economic Development, Permit & Inspection Services 
New York City Department of Consumer Affairs 
North Carolina Department of Insurance 
North Dakota Department of Financial Institutions 
Oklahoma Department of Consumer Credit 
Oregon Finance & Corporate Securities Division - Licenses 
Pennsylvania Department of Banking 
Rhode Island Department of Business Regulation, Division of Banking 
Tennessee Collection Service Board 
Texas Secretary of State 
Public Utilities Commission of Texas 
Utah Department of Commerce, Division of Corporations and Commercial Code 
Utah Department of Financial Institutions 
Washington Department of Licensing 
Washington, D.C. Department of Consumer and Regulatory Affairs 
West Virginia State Tax Department 
Wisconsin Department of Financial Institutions 
Wyoming Division of Banking, Collection Agency Board 
 
Contacts 
Christopher Trepel        
Senior Vice President, Corporate Strategy and Analytics    
Christopher.Trepel@MCMCG.com 
(858) 560-3542 
 
Holly Feraci  
Vice President, Government Affairs, MSL Washington 
Holly.Feraci@mslgroup.com 
(202) 261-2872 
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