Before the MAY 1y 2011

FEDERAL COMMUNICATIONS COMMISSION  Fugery o cui]
Washington, D.C. 20554 omce";‘,’”!;faguns Commisgioy

2 €Cretary

In the Matter of

MARITIME COMMUNICATIONS/LAND EB Docket No. 11-71

)
)
)

MOBILE, LLC ) File No. EB-09-IH-1751
) FRN: 001358779
)
)

Applicant for Modification of Various Authorizations in ) Application File No.

the Wireless Radio Services ) 0004193328
)

DUQUESNE LIGHT COMPANY, et al. )
)

For Commission Consent to the Assignment of Various )

-Authorizations in the Wireless Radio Services )

To: THE COMMISSION (via Marlene H. Dortch, Secretary)

ces Chief Administrative Law Judge Richard L. Sippel

DUQUESNE LIGHT COMPANY

PETITION FOR RECONSIDERATION,
REQUEST FOR REMOVAL FROM HEARING DESIGNATION ORDER, AND
REQUEST FOR GRANT OF APPLICATION

Charles A. Zdebski

Eric J. Schwalb

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

202.659.6605 (Tel)

202.659.6699 (Fax)
czdebski@eckertseamans.com
eschwalb@eckertseamans.com

Counsel to Duquesne Light Company

Dated: May 19, 2011


















value, [Duquesne] requires improved radio communications.” See Application. “Public Interest
Statement” thereto. The Public Interest Statement further indicated that only this spectrum
provided the required coverage to Duquesne in the referenced rural service area. /d.
III.  Duquesne’s Government-Mandated Smart Metering Requirements

On Oct. 15, 2008, then Pennsylvania Governor Edward Gene “Ed™ Rendell signed into
law House Bill 2200, known as Act 129 of 2008. Act 129 imposes new requirements on electric
distribution companies like Duquesne with the stated goal of reducing energy consumption and
demand. Act 129 includes a requirement for electric distribution companies with greater than
100,000 customers to submit to the Pennsylvania Public Utility Commission (PUC) for approval
a smart meter technology procurement and installation plan. Duquesne Light is required to file a
full deployment schedule, along with the total cost of implementation, of its smart meter plan by

December 31, 2011.

An essential part of Duquesne’s smart metering system is the communications backbone
necessary to carry the metering data. Duquesne has investigated the use of numerous licensed
and unlicensed bands and concluded that the 217 MHz and 219 MHz bands involved in the
Application provide the best smart meter capabilities for the company in terms of range,
coverage over the unique terrain of southwestern Pennsylvania, and the cost and availability of
equipment. See Sprock Declaration at 3. This smart meter use is in addition to the internal
company use already discussed above and noted in the Application.

Duquesne would like to build its smart meter network around the frequencies at issue in
the Application, but needs assurances that the Application will be granted before doing so. See

id. Because the company is required to submit its deployment schedule and costs to the

Pennsylvania PUC by the end of this year—and the radio network is a crucial part of the

LIS )



development of the deployment plan and estimate of cost—Duguesne requires action on its

Application as soon as possible. See id.

DISCUSSION
I. The Commission Has Authority to Grant Duquesne’s Petition

A. 47 C.F.R. § 1.106 Permits Reconsideration Here

In this proceeding, the Commission has designated for hearing before an administrative
law judge several issues, including “whether the captioned applications filed by or on behalf of
Maritime Communications/Land Mobile. LLC should be granted.” Order § 62(j). Duquesne’s
Application is included in the Hearing Designation Order (HDO). The HDO requires Duquesne
“be made a party to this hearing in its capacity as an applicant.” /d. § 71. Notably. failure by
Duquesne to participate in the hearing will result in its Application being “dismissed with
prejudice for failure to prosecute [same].” /d. ¥ 68. Duquesne seeks reconsideration of its
inclusion in the HDO.

The Commission’s rules for reconsideration generally allow orders of the Commission.
like the HDO, to be reconsidered by the Commission upon request. See 47 C.F.R. § 1.106(a)(1)
(“Petitions requesting reconsideration of a final Commission action will be acted on by the
Commission.”). In the instance where the Commission action is the designation of a case for
hearing, the party seeking reconsideration must also show that “the petition relates to an adverse
ruling with respect to petitioner’s participation in the proceeding.” Id. It is not evident here,
however, that Duquesne actually is involved in a Commission case. Compare 47 C.F.R. §
1.106(a)(1) (regarding reconsideration of cases set for hearing) to, for example, 47 C.F.R. §
1.110 (referencing instances where an application may be set for hearing).

Duquesne submits that under either rubric, however, reconsideration is appropriate here.









A. Duquesne’s Application Seeks to Increase Public and Worker Safety and to
Improve its Critical Infrastructure.

Reliable communications on Duquesne’s radio network are essential to worker and public
safety. especially during storm recovery and other emergencies. Duquesne uses its radio
spectrum to facilitate communications between utility crews and between those crews and its
storm recovery and communications centers. Duquesne’s radio network also supports data
communications and communications with local governments, first responders and other utility
crews involved in storm and disaster recovery. The communications network maintained by
Duquesne is vital to the safe and reliable operation, maintenance and recovery of its critical
utility infrastructure.’

Duquesne’s Application seeks certain spectrum in the 217-219 MHz band to enhance and
upgrade its radio network. The Application states that a primary purpose of the request for
consent to assignment was that the new spectrum would bring “a substantial capital improvement
of [Duquesne’s] facilities in a deeply rural portion of its service area.” See Application. “Public
Interest Statement” thereto.® Further. the Application states that as described above. the grant of
assignment for this spectrum is necessary to further “protect the safety of the lives of [Duquesne]
personnel and to protect the safety of property of inestimable value.” /d.

Duquesne uses its radio network—including the spectrum sought in the Application—in
furtherance of the very same “safety of life considerations™ the Commission noted with regards
to SCRRA. Order§ 7, n.7. For this reason, the Commission also should remove Duquesne’s

Application from the ambit of the HDO.

7 Almost fifteen years ago, then President William Jefferson “Bill” Clinton issued Executive Order 13010, which
identified utility electric networks as be a part of the nation’s critical infrastructure that is “so vital that their
incapacity...would have a debilitating impact on the defense or economic security of the United States. "Exec.
Order No. 13,010, 61 Fed. Reg. 37,347 (Jul. 15, 1996).

¥ For example, the frequencies would be used to communicate with sectionalizers in order to cut power
automatically between certain areas during storm recovery.
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the Application is granted by the FCC and Duquesne can rely upon the availability of that

spectrum.

Duquesne Need for Grant of Application

13.  Duquesne has an immediate need for grant of the Application. The
spectrum Duquesne seeks in the Application will be used to further the company’s
continuing mission to improve operations and safety. The spectrum also will be used in
furtherance of our mandate from the Commonwealth of Pennsylvania to deploy a
successful smart metering program.

14.  Because Duquesne must report our deployment plan by December 31,
2011, we need action on the Application as soon as possible, so that we may either move
forward in and around the 220 MHz band, or if the Application is rejected, have time to
patch together a system from the best of the known, lesser alternatives. In either event,
Duquesne respectfully requests that the FCC act on the Application no later than July 31,

2011.

[ declare under penalty of perjury that the information and statements contained in

this Declaration are true and correct to the best of my knowledge, recollection and belief.
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Mark Sprock
Duquesne Light Company

Dated: May 19, 2011



