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MARITIME COMMUNICATIONS/LAND
MOBILE, LLC
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Applicant with ENCANA OIL AND GAS (USA), INC.;
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0004417199, 0004419431,
0004422320, 0004422329,
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0004526264, 0004636537
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Attn: Hon. Richard L. Sippel, Administrative Law Judge, Office of Administrative Law Judges

Opposition to Showing Pursuant to Footnote 7[1]

(Initial Opposition)

(replacing Opposition of the same name filed earlier on the same date: “First Filing™)

And Errata to First Filing

The undersigned parties (the *“Petitioners’) submit this initial opposition to the Maritime

Communications/ Land Mobile LLC (*“MCLM™ or “Maritime”) motion or showing pursuant to

Footnote 7 that was filed in this docket (apparently on or about May 12, 2011) with the FCC (the

“*M-Motion™ or “MCLM Motion™).[2] [Foonotes appear on a subsequent page.]

Federal Communications Commission












Fheundersigned parties (the Petttioners ™ subnnt-this ttiaboppostiion-to-the Southern
Cabitornme Regtonal Rarh Authorty (OSCRRASE MOEM-Showine Pussuant-to-dootiote 7 that
was filed on May 920 H-with the FCC (the “M-Motion™ or “MCELEM Motion™).

Petitioners present additional reasons that in large part involve other procedural defects in
part V below.

=i (B
First, DA 11-838 re “Spectrum Needs for the Implementation of the Positive Train

Control...” that established WT Docket 11-79 (the “PTC Need Docket”) makes clear that the
MCLM and SCRRA “showings™ motions under OCS Footnote 7 are defective and must be
summarily dismissed. The Docket shows that the FCC Bureau charged with review of the
Application directly in the restricted proceeding (created by Petitioners petition to deny) and the
related contested public docket on the Application Docket NT Docket 10-83, find that SCRAA
and MCLM (and their supporters including PTC 220 LLC, and the FRA at least by a generic
letter of support with no details), fail to show the “need” subject of that DA and the PTC Need
Docket. This is a FOURTH hearing that SCRAA and MCLM have gotten from the FCC,
apparently influenced by ex parte presentation pressure from railroad interests including the
major for-profit railroads in PTC 220 LLC:

(1) The first hearing is a hearing on the subject Application: a hearing on this, due to the

contest by Petitioners, but even without a contest, the FCC would have to consider the public
interest involved (that involved a |

(2) The second hearing is a hearing in Docket 10-83. That involved a large number of

pleadings including factual exhibits by Petitioners as to the entirely clear lack of need by

SCRRA for 1 MHz of anything, and no need for 220 MHz range spectrum either (apart from









under a form of eminent domain, but their showings are nonsense, commencing since they do not
start to show that private utilities, and commuter rail (SCRAA is really a proxy for PTC 220
LLC—some of the nations’ largest private for-profit companies, one with Warren Buffet largely
in ownership) are public-safety entities or exceed the spectrum needs of public safety entities,
but also since they shown nothing but assertions as to their alleged extraordinary needs, or any
need at all to the subject particular spectrum. The record is clear: they seek the MCLM spectrum
since (i) it is a fire sale of “stolen-bike” spectrum: these assignees allege they know nothing of
the MCLM fraud and spectrum defects, but is it because they know that very well that they buy
the illicit asset, and (i1) it allows spectrum-inefficient cheap system build out: they state that: this
220 MHz range, high power, AMTS spectrum (especially pumped up on the waiver steroids that
SCRAA and others seck), covers further than higher spectrum and is cheaper to build and
operate (less antenna sites, etc.)—that admits they have or have access to higher spectrum. The
FCC knows that: the primary auction market and secondary markets (sale, lease, etc.)
demonstrate it.

If these railroads and power utilities and pipeline operations need cheap-coverage (and
fire-sale price) spectrum or the nation fail, or other such dire consequence, then why all of a
sudden is this realized, and also why do other critical transport and infrastructure and services
not also need this? The answer is that SCRAA and these other assignee-applicants have nothing
to show when it comes down to it, but for the cost savings noted, which their pleadings directly
reveal. Further, the FCC and NTIA did survey of Railroad and Utilities spectrum needs, and the
conclusion was that they did not demonstrate need for more spectrum- and are using archaic
spectrum-wasteful wireless tech and systems, and are not even using spectrum they obtained—

for free—from the FCC. That is still a fact. It is well know that, for example, Railroads
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MCLM filed the M-Motion that effectively repudiates the MCLM Notice of Appearance with
regard to the Application. The MCLM Notice of Appearance affirmed that MCLM will appear in
the captioned matter that included the Application, but the M-Motion clarifies that MCLM does
not intend to appear and participate in the hearing regarding the Application. This should at least
be considered lack of candor (Petitioners intend to file a separate motion on proceeding matter)
appears to indicate lack of candor by MCLM regarding its participation in the hearing.

The SCRRA Motion which the M-Motion effectively supports (including since the
SCRRA Motion and M-Motion fail to comply with procedural requirements) says that “Despites
its [SCRRAs] best efforts to act promptly and effectively to maximize public safety, SCRRA
has instead found itself an unwitting and unwilling captive to the much-delayed processing of
these applications, and the subsequent issuance of the HDO” (SCRRA Motion at page 2). That
statement lacks candor and rings hollow. SCRRA knew prior to filing the Application that there
were petition proceedings by Petitioners going on (over 100 pleadings) against the MCLM
AMTS licenses for over 5 years and that there was an FCC investigation proceeding
commenced.® This is evidenced by many documents, including, but not limited to, (i) SCRRA’s
contract with MCLM that specifically identifies Petitioners’ petitions as conditions, and (i)
SCRRA’s responses to Petitioners’ California Public Records Act (“CPRA”) requests that
contain records that show that SCRRA was fully cognizant and informed of Petitioners’
petitions, facts and claims (some of those records obtained under CPRA are already presented in
Petitioners’ pleadings and filings under the Application and in WT Docket No. 10-83) the FCC
investigation, and of the facts cited to in the OSC regarding MCLM, (iii) the date of filing of the
Application. Despite knowing of the serious issues concerming MCLM and its AMTS licenses,

including a Section 308 investigation by the FCC, SCRRA still chose to enter into a contract
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were released February 26, 2010, which was prior to the Application being filed with the FCC
on March 11, 2010.

3 Petitioners note here that SCRRA’s FCC legal counsel, Robert Gurss, was previously legal
counsel to MCLM'’s predecessor-in-interest, Mobex Network Services, LLC. Petitioners had
filed petitions with similar claims against the Mobex Network Services, LLC AMTS licenses
(including Mobex’s (now MCLM’s) site-based California licenses that MCLM has agreed it
will tun back in for cancellation for SCRRA). Thus, SCRRA's legal counsel was fully aware
of many of Petitioners’ claims against the MCLM AMTS spectrum and had to have informed
SCRRA fully of those claims prior to SCRRA entering into a contract with MCLM.

4 SCRRA could have also participated in FCC auctions to obtain spectrum. It has known about
its need to provide PTC for some time and it should have had the foresight to apply for and
enter FCC's auctions, apart from pursuing a market transaction. For example, Auction No, 87
contained several licenses covering the L.A. basin area.

[End preceding sequential foot / end notes.]

I i

The Application is unauthorized and must be summarily dismissed for three reasons.
This is priority over a hearing on the Application under the OSC. Proceeding in a hearing on the
Application on the merits under the OSC is premature until the following matters are resolved,
including (i) by these matters pending in Petitioners pleadings challenging the subject
Application and challenging the MCLM long form in Auction 61 (each part of the OSC), and (i1)
by discovery in and decisions sought in Petitioners in its court case against MCLM in the NJ US
District Court (which includes “Does” defendants acting with MCLM in matters complained of,
to be named after appropriate discovery) which includes some of the matters discussed in this
section below. This case was cited in the past pleadings noted above many times, which are
referenced and incorporated herein. A link to the complaint is here:

http://'www . seribd.com/doc/4919212 1/ Skybridge-v-MCLM-PSI-USDC-NJ-201 | -Amended-Complaint-Sc .

The Application is unauthorized and must be summarily dismissed for three reasons.
The reasons are summarily given in this Section but further discussed by Petitioners in their past

pleadings including against the Application and in the WT Docket 10-83.



1. The Application signed by John Reardon is defective and void under §1.917 since
MCLM did not have a "member who is an officer" sign them. MCLM has admitted this to the
FCC. An LLC by law is deemed to be an unincorporated association. Sandra DePriest and
MCLM have repeatedly stated to the FCC that John Reardon has never been an officer of
MCLM (see below). Therefore, whether John Reardon used the title of an officer or of an
"authorized employee" when signing any MCLM FCC application, it means that the Application,
signed by John Reardon is legally void and defective under FCC rules and law and should be
dismissed and cannot be decided upon by the Commission (facial defects of an application under
§1.934 require dismissal).

Under §1.917, MCLM is not an individual, or a partnership, ora corporation, or a
amateur radio service club. It is, as Petitioners asserted, an un-incorporated association. While
by the process of elimination the above is clear, this is further shown as follows. Under §1.917,

the only possible option that applies is (emphasis added): "(4) by a member who is an officer, if

the applicant is an unincorporated association." MCLM is not a "corporation" as MCLM has
suggested in the MCLM Opposition, since it is a Delaware LLC formed and operated, according
to State of Delaware records, under the Delaware Limited Liability ["LLC"] Act, under which

there are solely LLC entities in form and substance, distinct from "corporation" (incorporated)

entities under the Delaware Corporation Code. There is no such thing as a Delaware Corporation
that is a Delaware LLC, but all Delaware LLCs are un-incorporated associations of its members:
a LLC is literally an un- or not- incorporated association of owner members since it is in no case
a corporation. The Delaware LLC Act is under the Delaware Code, §§ 18.101 et seq. Under
§18.101: "Member" means a person who is admitted to a limited liability company as a member

as provided in § 18-301 of this title...." and may be a manager and officer, or delegate officers,
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under §§ 18.401- 18.407. It is thus clear that a member may be an officer in a Delaware LLC, by
standing arrangement of delegation for standing or special actions, including in each such case
signing FCC license applications. However, there is no provision in the Delaware Corporation
Code for any "member." Thus, a Delaware LLC can fit under §1.917 clause (4), but cannot
possible fit under §1.917 clause (3) as MCLM suggests.’

At page 2 of The Reverand Sandra DePriest’s 9/30/09 response to the Wireless
Telecommunications Bureau 8/18/09 letters under Section 308 re: File Nos. 0002303355 et al.,
Sandra DePriest stated, “At all times since the formation of MC/LM, I have been the sole officer
and director of MC/LM.” At page 2 of The Reverand Sandra DePriest’s 3/29/10 response to the
Enforcement Bureau investigation letter, File No. EB-09-IH-1751, Sandra DePriest stated
[underling added for emphasis]:

At _all times since the formation of Maritime, I have considered myselfto be
the sole elected officer and director of Maritime....There was no intent to deceive
as I disclosed openly in my original LOI Responses to the FCC that John

Reardon was the CEQ, but he is_ not_a President, Vice-President, Secretary or
Treasurer....John Reardon was never authorized to_use the title "President” and

he has been instructed not to do so in the future.

Then at page 4, #5 of the 3/29/10 response she states: “ John Reardon has never been an
officer of Maritime.” More recently, MCLM has asserted in its oppositions to various of
Petitioners’ petitions to deny certain of their assignments that Mr. Reardon is only an "authorized
employee" (See e.g. MCLM's Opposition filed re: File Nos. 0004417199 et al) and it only lists

him as an “authorized employee”, including on the Application. Thus, John Reardon is not a

3 Where statutes and regulations are clear, as in this case, there is no need for court
interpretation. However, case law supports the clarity shown above. E.g, see Pramco LLC v San
Juan, 435 F.3d 51 (First Circuit, 2006): "Limited liability companies are unincorporated
entities.” And in Ferrell v. Express, 591 F.3d 698 (Fourth Circuit, 2010): "Moreover... a limited
liability company, if not a corporation, is an unincorporated association, employing
"unincorporated" as the counterpart to "incorporated."
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Exhibit 1 (or “attachment™ 1)

This may be separately file, or attached to this Opposition out of order. This was responded to
by the clear of the ALJ and copied to all parties, and Mr. Stobaugh will be, later today,
responding to the response.
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Attachment 1

Subject: Re: Order to Show Cause, FCC 11-64, released April 19, 2011
Date:  Tuesday, May 24, 2011 2:22:57 PM PT

From: Jimmy Stobaugh <jstobaugh@telesaurus.com>

To: richard.sippel@fcc.gov <richard.sippel@fcc.gov>
CcC: Warren Havens <warren.havens@sbcglobal.net>, Jimmy <jstobaugh@telesaurus.com>
Priority: High

Contact Phone numbers are:

510-848-7797 or
510-841-2220

From: Jimmy <jstobaugh@telesaurus.com>

Date: Tue, 24 May 2011 14:18:51 -0700

To: <richard.sippel@fcc.gov>

Cc: Jimmy <jstobaugh@telesaurus.com>, Warren Havens <warren.havens@sbcglobal.net>
Subject: Re: Order to Show Cause, FCC 11-64, released April 19, 2011

To: Honorable Richard L. Sippel, Administrative Law Judge, FCC

Re: Order to Show Cause..., FCC 11-64, released April 19, 2011, re: Maritime Communications/Land Mobile LLC
et al. (the "OSC")

Honorable Richard L. Sippel,

All the below-listed entities are parties to the OSC matter (the "Parties"). The Nossaman LLP law firm filed the
Notice of Appearance for the Parties. In recent several days, firming up only today, Nossaman LLP informed the
Parties that it has a conflict precluding it from continuing to advise or represent the Parties in the OSC matter.
Nossaman LLP is counsel to Los Angeles County that is one of the governmental agencies under which Southern
California Regional Railroad Authority ("SCRRA") operates. Nossaman may also represent SCRRA directly,
however, Nossaman has not given the parties details other than it represents Los Angeles County. The Parties
have commenced seeking substitute counsel, and once the Parties find appropriate counsel getting them up to
speed regarding the various applications and other background of the OSC matter. That will take substantial
time. The Parties intend to file a request to extend all of the due dates in the OSC matter for themselves and
any scheduled proceeding matters including the June 15th hearing.

Also, Parties calculate that opposition(s) that the Parties may file regarding the SCRRA May 9th filing (a certain
showing/motion under Footnote 7 of the OSC) appears to be due today. It will not be possible for any of the
Parties to properly file such an opposition today given that Nossaman LLP suspended its service to the Parties
regarding the OSC matter several weeks ago when it obtained a copy of the SCRRA Notice of Appearance.
Nossaman LLP then undertook a conflict analysis with regard to the firm representing Los Angeles County (see
above). Nossaman informed us that it would seek a waiver from Los Angeles County. As indicated above, only in
the recent several days did Nossaman LLP give us its conclusion that it must cease services to the Parties with
regard to the OSC matter.

Because of the due date today, we would appreciate it if you could give us a call (see below phone numbers),
and provide information as to appropriate procedures given the above situation, including the apparent

opposition due date of today.

1 will also send a copy of this email to the fax number listed for you in the OSC matter.

Page 1 of2












Intelligent Transportation & Monitoring Wireless LLC
Berkeley California
www.scribd.comivarren_havens/shelf

510 841 2220 x 30
510 848 7797 -direct

From: Michael Connelly <Michael.Connelly@fcc.gov>

To: d.c.brown@att.net

Cc: Jimmy Stobaugh <jstobaugh@telesaurus.com>; Warren Havens
<warren.havens@sbcglobal.net>; Scot Stone <Scot.Stone@fcc.gov>; Michael Connelly
<Michael.Connelly@fcc.gov>; Richard Arsenault <Richard. Arsenault@fcc.gov>; Jeff Tobias
<Jeff.Tobias@fcc.gov>

Sent: Thursday, May 19, 2011 11:55 AM

Subject: Skybridge FOIA 2010-379; requester proceeding under 47 CFR 0.461(d)(3) (WPV and
MCLM)

Mr. Brown:

Attached please find PDFs of two letters being sent to you, pursuant to a Freedom of Information
Act request filed by Skybridge Spectrum Foundation (Warren Havens); please note that the date
by which to respond is May 31, 2011.

Thank you -

<<WPV 461d3 ltr.pdf>> <<MCLM 461d3 ltr.pdf>>

Michael E. Connelly

Attorney Advisor, Wireless/Mobility

(202) 418-0132

*** Non-Public: For Internal Use Only ***
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Exhibit 4

From: Warren Havens <warren.havens@sbcglobal.net>

To: Pamela Kane <Pamela.Kane@fcc.gov>; Jimmy Stobaugh <jstobaugh@telesaurus.com>
Cc: Gary Schonman <Gary.Schonman@fcc.gov>; Brian Carter <Brian.Carter@fcc.gov>
Sent: Tuesday, May 24, 2011 2:36 PM

Subject: Re: telephone call request for friday, today

I raised a question as to what you Bureau's position is on the document matter noted below.
I understand now, after several tries, that you will not answer that.

We will proceed to file our FOIA request and refer to our attempt to get the documents from
your Bureau outside a FOIA request, and to obtain a response to my question below.

As for the other matters, [ will or new counsel (once obtained) will let you know.

You are taking a clearly adverse position to my companies and in our view, to the Commission
in the OSC (on assumption the Commission meant what the OSC states on the surface).

Thus, I have to use caution in what I discuss with you.

Warren Havens

From: Pamela Kane <Pamela.Kane@fcc.gov>

To: Warren Havens <warren.havens@sbcglobal.net>; Jimmy Stobaugh
<jstobaugh@telesaurus.com>

Cc: Gary Schonman <Gary.Schonman@fcc.gov>; Brian Carter <Brian.Carter@fcc.gov>
Sent: Tuesday, May 24, 2011 1:37 PM

Subject: RE: telephone call request for friday, today

Mr. Havens: As I stated below. we would be happy to discuss your concerns during our call,

Pamela S. Kane

Deputy Chief -- Investigations & Hearings Division
Federal Communications Commission
202-418-2393

From: Warren Havens [mailto:warren.havens@sbcglobal.net]
Sent: Tuesday, May 24, 2011 4:11 PM

To: Pamela Kane; Jimmy Stobaugh

Cc: Gary Schonman; Brian Carter

Subject: Re: telephone call request for friday, today
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removal of parties from the OSC).

Sincerely,
Warren Havens

From: Pamela Kane <Pamela.Kane@fcc.gov>

To: Jimmy Stobaugh <jstobaugh@telesaurus.com>

Cc: Gary Schonman <Gary.Schonman@fcc.gov>; Brian Carter <Brian.Carter@fcc.gov>;
Warren Havens <warren.havens@sbcglobal.net>

Sent: Tuesday, May 24, 2011 7:15 AM

Subject: RE: telephone call request for friday, today

We are available at 2:00 pm eastern time/ 1| am pacific. Please let us know what number we
should call. Thank you.

Pamela S. Kane

Deputy Chief -- Investigations & Hearings Division
Federal Communications Commission
202-418-2393

From: Jimmy Stobaugh [mailto:jstobaugh@telesaurus.com]
Sent: Friday, May 20, 2011 6:03 PM

To: Pamela Kane

Cc: Gary Schonman; Brian Carter; Warren Havens ; Jimmy
Subject: Re: telephone call request for friday, today

Ms. Kane,

Tuesday any time between 2-5pm EST (11-2pm PST) works for us. Please let us know your
preference. If that does not work for you, then we can do any time between 12-5pm EST the
next available day.

Sincerely,

Jimmy Stobaugh
Cc: Warren Havens

From: Pamela Kane <Pamela.Kane(@fcc.gov>

Date: Fri, 20 May 2011 12:21:30 -0400

To: Warren Havens <warren.havens(wsbcglobal.net>

Cc: Gary Schonman <Gary.Schonman(@!{cc.gov>, Brian Carter <Brian.Carter(@fcc.gov>, Jimmy
<jstobaugh(@telesaurus.com>

Subject: RE: telephone call request for friday, today
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CERTIFICATES OF SERVICE

I, the undersigned hereby certify that a copy of the foregoing OPPOSITION TO
SHOWING PURSUANT TO FOOTNOTE 7, duly executed, along with this executed Certificate
of Service, duly executed, is being served this 24" day of May, 2011, via U.S. Mail, first class
postage prepaid, upon Chief of the FCC Enforcement Bureau, listed below, as a party in this
hearing case, under § 69 of the FCC Order to Show Cause, FCC 11-64 (April 19, 2011), as well
as to each of the following potential parties in this hearing case, as identified and using the

service information in 4 73 of FCC 11-64:

P. Michele Ellison,

Chief, Enforcement Bureau

Federal Communications Commission
Attn: Pamela Kane

445 12th Street, SW

Room 7-C723

Washington, DC 20554

Patricia J. Paoletta, Esq.

Wiltshire & Grannis LLP

1200 18" Street, N.W., Suite 1200
Washington, DC 20036

Counsel for

Maritime Communications/Land Mobile
LLC (For purposes of EB Docket No. 11-
71, File No. EB-09-IH-1751)

Dennis Brown
8124 Cooke Court, Suite 201
Manassas, VA 20109-7406

Counsel for

Maritime Communications/Land Mobile
LLC (For other FCC purposes:
complimentary copy)

Encana Oil and Gas (USA), Inc.

Attn: Jack Richards & Wesley K. Wright
Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001
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Encana Oil and Gas (USA), Inc.

Attn: Dean Purcelli

1400 North Dallas Parkway, Suite 1000
Dallas, TX 75240

Duquesne Light Company
Attn: Lee Pillar

2839 New Beaver Avenue
Pittsburgh, PA 15233

Duquesne Light Company

Attn: Charles A. Zdebski &

Eric J. Schwalb

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, DC 20006

DCP Midstream LP

Attn: Jack Richards & Wesley K. Wright
Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001

DCP Midstream LP
Attn: Mark Standberry
6175 Highland Avenue
Beaumont, TX 77705












