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not currently offering those services on a retail or wholesale basis. An appropriate way to set
prices for 4G may be to set the price at AT&T’s forward looking price to provide such service
with a reasonable profit. While the Commission has been reluctant in the past to step in and set
rates, the transformational nature of this transaction dictates that the Commission do so.
Otherwise, the existing competitive equilibrium which has allowed prices to fall and innovation
to flourish may not exist.

G The Commission must disallow exclusive handset arrangements

AT&T has proven to be a significant beneficiary of exclusive handset arrangements and
the Commission should expect that absent a condition addressing this issue AT&T will continue
to enter into exclusive handset arrangements. Such arrangements, however, can stifle
competition and deter innovation if the remaining carriers are not given access to the same
handsets. The best way to address such a condition would be to prohibit AT&T from purchasing
any handsets which are not made available to other carriers using the same air interface. This
would not impose any obligation on the equipment manufacturers and would in fact promote
more openness on handsets.

D. AT&T Should be Required to Meet the Conditions as a Requirement of
Closing

The Commission also should require AT&T to “fix it first” or, in other words, be
required to divest the spectrum and undertake the other conditions so that any closing on the
divestiture would occur contemporaneous with the consummation of the merger with T-Mobile.
If the Commission requires AT&T to meet the conditions only after the consummation of the

merger, the conditions might not be met until months after the consummation of the merger

73

Al74302364.1



REDACTED - FOR PUBLIC INSPECTION

giving AT&T/T-Mobile a substantial head start against its competition.* While DOJ and the

Commission will undoubtedly approve any divestiture of spectrum as soon as possible, AT&T
will nonetheless be required to negotiate agreements with the acquiring carrier and file any
necessary applications with the DOJ and the Commission. Such a process alone can take several
months. In addition, AT&T may not be incented to meet the conditions as soon as possible
because doing so would empower competition to AT&T/T-Mobile. A “fix it first” approach will
assure that a viable competitor has been able to reach an agreement at an acceptable price that
will enable it to bring needed competition to the marketplace. Otherwise, the purpose of the
conditions will have failed.

Moreover, if a failure to divest in a timely manner only results in AT&T having to place
the necessary assets in trust, AT&T/T-Mobile, not consumers, will benefit since competitors will
not have access to the spectrum to compete with AT&T/T-Mobile. Trust arrangements always
raise complicated issues regarding the nature and extent of the communications that will be
allowed between the trustee and the merger parties, and require continuing oversight and
regulatory intervention. A “fix it first” approach avoids these complications. Any head start is
further exacerbated by the time that it will take for the acquiring carrier to deploy the spectrum in
its network. While divesting spectrum to an existing carrier will reduce the time required to
deploy the spectrum, nonetheless it will take some time to deploy the spectrum and during this
period consumers will suffer because the competitive alternative from the acquiring carrier will
not exist. In addition, requiring AT&T to fix it first would ensure that AT&T will have met its

conditions at least initially. There is always a risk in requiring post closing conditions that the

132 This is especially true for the divestiture of spectrum which will require DOJ and Commission approval.
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competition in this market. As a result, prices would rise to monopolistic levels, and innovative

development of technology would be driven not by the marketplace but by the whims of the

executives of two powerful companies. Such conditions will be difficult to craft, but if the

Commission is unwilling or unable to impose such conditions, it must deny the applications.
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Spectrum Holdings In MetroPCS Major Metropolitan Areas
below 2.5 GHz
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AT&T Spectrum includes WCS and QCOM Spectrum and based on FCC records as of 3/31/11
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Relative Efficiencies of Carriers in Major MetroPCS Metropolitan Areas
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VERIFICATION

I, James A. Hyde, declare that [ am the Chief Executive Officer of NTELOS Inc. and
that the facts set forth in the Petition of MetroPCS Communications, Inc. and NTELOS Inc. to
Condition Consent, or Deny Application (“Petition”), except for statements uniquely pertaining
to MetroPCS Communications, Inc., are true and correct to the best of my knowledge,
information and belief.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 31, 2011
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