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course of the next three to five years, and what it needs to do to keep up with rapidly growing
data demand. In response, Verizon stated:

As we said before, we think we are in a very good spectrum position. We
think we have the spectrum we need, and are in a good position until about
the year 2015 at this point. And we will continue to keep our eyes open to
see where we need to buy spectrum or secure spectrum. But right now we
are in a very, very good position. [I’m not going to speak to the competitor
[AT&T]. You can ask those questions as to why they did this and whgl
they needed the spectrum, but I think we’re in a very good position.’"

In the Application, AT&T provides no reasonable explanation as to why it faces a
spectrum crunch, particularly when a very similarly situated competitor expresses strong
confidence in its own spectrum position. Most likely, it is because AT&T lacks Verizon’s
commitment “to expand our 4G LTE footprint and invest the necessary capital in 3G to stay
ahead of the data demand curve.”""

AT&T’s failure to invest the necessary capital in its network can be seen by comparing

the two carriers’ use of spectrum on a per-subscriber basis.

Total Spectrum Total Subscribers Spectrum per Subsctiber

(nationwide pop-weighted) (MHz per million subs)
Verizon 88 MHz 94.1 million 0.94
AT&T 99 MHz""? 86.2 million 1.15

g Id. at 17. Like many wireless carriers, Verizon supports the allocation of additional

spectrum for mobile broadband, and recently pointed out the need for additional allocations to
avoid a spectrum crunch in the future. But at the same time Verizon indicated that it currently
has strong spectrum holdings and that any spectrum shortage it would face in the absence of new
allocations “is five to ten years down the road.” Rich Karpinski, 714 2011: Genachowski,
Hutchison Push Hard on Spectrum, TIA201 1 CONNECTED (May 20, 2011), available at:
<http://tia201 I connected.com/stories/tia-201 1-genachowski-hutchison-push-hard-on-spectrum-
0520/>.

3 Verizon 2011 Investor Presentation at 3.

- The 99 MHz of spectrum attributed to AT&T on a nationwide, population-weighted basis
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in the first part of the year, we can grow contract subscribers through the course of this
year.”>'* Randall Stephenson, Chairman and CEO, AT&T (2010 Fourth Quarter
Eamnings Call)

October 2010: “[W]e’re really excited about our network road map. We have the
nation’s fastest mobile broadband network today, and the best transition plan in the
market. Because of the technology choices we have made, we will have a significant
advantage for the next couple of years at least, and customers are starting to get it.”*'?
Ralph de la Vega, CEO of AT&T Mobility and Consumer Markets and President of
Mobility and Consumer Markets (2010 Third Quarter Earnings Call)

April 2010: “With our GSM technology foundation, a seamless path through HSPA to
LTE, we’ve got a terrific technology path going forward for customers, and we believe

the best path forward to capture the next wave of wireless growth.” *'® Rick Lindner,
CFO, AT&T (2010 First Quarter Earnings Call)

January 2010: *“The industry has seen unprecedented growth in wireless broadband
volumes. . . . Customers with smartphones with advanced data capabilities are more
engaged more times per day, evidenced by their usage profiles. Their expectations are
higher, because the value and utility are higher. . . . To get ahead of these changes in
volumes and expectations, we have executed a number of major initiatives. . . . In short,
we have got an aggressive plan; we are working closely with equipment companies.
Together, we are creating solutions that will benefit everyone, as usage continues to grow
across the industry.” 317 John Stankey, President and CEO, AT&T Operations (2009
Fourth Quarter Earnings Call)

October 2009: “As everybody knows, we are seeing a data explosion that we have never
seen, at least in my history in wireless. . . . And what all of these device manufacturers
have realized is that benefit of HSPA and GSM technology that when they make a
device, it can be a device that can sell anywhere in the world and that’s a unique
advantage to our network, so I feel good about our network capability and reach and
technology capabilities, as well as some great devices that are going to be running on that

3% Transcript of AT&T Inc. Q4 2010 Earnings Conference Call (Jan. 27, 2011), available
at: <http://seekingalpha.com/article/249133-at-t-s-ceo-discusses-q4-2010-results-earnings-call-
transcript?part=qanda>.

15 Transcript of AT&T Inc. Q3 2010 Earnings Conference Call (Oct. 21, 2010), available
at: <http://seekingalpha.com/article/231453-at-t-management-discusses-q3-2010-results-
earnings-call-transcript?source=thestreet>.

318 Transcript of AT&T Inc. Q1 2010 Earnings Conference Call (Apr. 21, 2010), available
at: <http://seekingalpha.com/article/200029-at-amp-t-inc-q1-2010-earnings-call-transcript>.

i Transcript of AT&T Inc. Q4 2009 Earnings Conference Call (Jan. 28, 2010), available
at: <http://seekingalpha.com/article/185524-at-amp-t-inc-q4-2009-earnings-call-transcript>.
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network.”*'® Ralph de la Vega, CEO of AT&T Mobility and Consumer Markets and
President of Mobility and Consumer Markets (2009 Third Quarter Earnings Call)

April 2009: “We feel very good about our spectrum position. . . . And we say that with
full understanding of what the data demands will be.”?"? Scott McElroy, Vice President
of Technology Realization, AT&T Mobility (Interview)

October 2008: “At AT&T, we have assembled a truly outstanding spectrum position. . . .
We have a solid foundation in GSM and high quality spectrum and I feel very good about
AT&T’s wireless technology path. In fact, when you combine the quality and depth of
our spectrum[,] our clear technology path, and our premiere device lineup, I believe it is
clear that we are in the best position of all U.S. carriers to drive wireless data growth.”?
Ralph de la Vega, CEO of AT&T Mobility and Consumer Markets and President of
Mobility and Consumer Markets (2008 Third Quarter Earnings Call)

The Applicants’ assertions about AT&T’s purported spectrum constraints cannot be
squared with what AT&T has been telling investors for three years. It is no surprise that
AT&T’s sudden change in position has been greeted with skepticism, including a recent article
entitled, “The Truth Could Kill the AT&T T-Mobile Deal: Nobody is Buying AT&T’s

Justification for T-Mobile Acquisition.™'

3 Transcript of AT&T Inc. Q3 2009 Earnings Conference Call (Oct. 22, 2009), available

at: <http://seekingalpha.com/article/168288-at-amp-t-q3-2009-earnings-call-
transcript?part=qanda>.

3% Kevin Fitchard, AT&T Doubling 3G Capacity, CONNECTED PLANET (Apr. 20, 2009),
available at: <http://connectedplanetonline.com/wireless/news/att-3g-network-capacity-increase-
0420/>.

20 Transcript of AT&T Inc. Q3 2008 Earnings Conference Call (Oct. 22, 2008), available
at: <http://seekingalpha.com/article/101193-at-amp-t-q3-2008-earnings-call-transcript>.

321 Dave Burstein, The Truth Could Kill the AT&T T-Mobile Deal: Nobody is Buying
AT&T’s Justification for T-Mobile Acquisition, BROADBAND DSL REPORTS (Apr. 7, 2011)
(“AT&T President John Stankey has been insisting for two years that spectrum shortages were
not the cause of their network problems.™), available at: <http://www.dslreports.com/shownews/
The-Truth-Could-Kill-the-ATT-TMobile-Deal-113606>.

97









REDACTED - FOR PUBLIC INSPECTION

deployment scenario for its network equipment and subscriber handsets.*?’” Verizon and Sprint,
in contrast, must deal with the fact that their 4G and earlier generation networks are from
different technology families, making the design of their devices and infrastructure more
challenging.

AT&T is thus in a stronger position to take consumer-friendly steps to expedite the
migration of subscribers to newer generations of technology, which in turn facilitate the
repurposing of a carrier’s existing spectrum for newer technologies. Existing subscribers will
have an incentive to upgrade to new handsets if the new service offers faster speeds and more
features and applications. Indeed, even without taking targeted steps to expedite migration and
even in a bad economy, the average subscriber gets a new cell phone every eighteen months.**®
As the economy improves, and as consumers learn more about the benefits of 4G technologies,

the cell phone replacement rate is likely to be faster — as it had been prior to the national

economic slowdown.

327 See Stravitz Decl. § 21. See also W. David Gardner, InformationWeek, AT&T
Announces LTE Suppliers, Timetable (Feb. 10, 2010) (quoting AT&T executive as stating that
“AT&T has a key advantage in that LTE is an evolution of the existing GSM family of
technologies that powers our network and the vast majority of the world's global wireless
infrastructure today”), available at: <http://www.informationweek.com/news/infra
structure/management/222700797>; Transcript of AT&T Inc. Q1 2010 Eamings Conference Call
(Apr. 21, 2010) (statement of Rick Lindner , Senior Executive V.P. and CFO, AT&T Inc.)
(“With our GSM technology foundation, a seamless path through HSPA to LTE, we’ve got a
terrific technology path going forward for customers, and we believe the best path forward to
capture the next wave of wireless growth.”), available at:
<http://seekingalpha.com/article/200029-at-amp-t-inc-q 1-2010-eamings-call-transcript>.

33 Matt Richtel, Consumers Hold On to Products Longer, N.Y. TIMES, Feb. 25, 2011
(“Industry analysts also report that people on average upgrade their cellphones every 18 months,
up from every 16 months just a few years ago.”), available at: <http://www.nytimes.com/
2011/02/26/business/26upgrade.htm]>.
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WiFi and In-Building Systems. Although AT&T has deployed WiFi hotspots, data in
the Application indicates that only “an extremely small percentage of AT&T’s data traffic is
likely being carried via the high-efficient and low-cost Wi-Fi network.”*® The installation of
more Wi-Fi hotspots, particularly in areas of high smartphone usage, would offload a large
portion of AT&T’s data traffic onto WiFi networks and free up substantial capacity on AT&T’s
wireless network. For example, AT&T could increase the number of home-based WiFi systems
and facilitate greater customer use of these systems.*’ AT&T could also install more
in-building wireless systems (primarily enabled by Distributed Antenna Systems) in areas of

high data traffic.’*

The Application fails to provide a sufficient explanation why these solutions
cannot help AT&T address its alleged capacity constraints.
3. Cell Splitting Through the Installation of New Cell Sites
AT&T can also address its alleged capacity constraints by installing new cell sites in
areas where its network is congested."‘49 By doing so, it can implement any necessary “cell
splitting” to increase the utilization of its spectrum in the absence of the proposed transaction. In
most areas, AT&T can install new base stations on existing towers, obviating the need to install a

new tower. There are a host of tower companies that offer to lease tower space in virtually every

area of the country. Many of these existing towers have capacity available for new base

MO 1d e 53,
M 1d 1955, 58.
M Id 9 56.

W Id. 19 44-46. The Application argues that the proposed takeover will allow AT&T to

integrate T-Mobile cell sites into its network and create greater network capacity through
cell-splitting, but, as explained in Part B, Section IL.E., infra., AT&T fails to provide verifiable
facts to substantiate this argument. The proposed takeover is also unnecessary to achieve any
such cell-splitting capacity gains because, as explained above, AT&T has numerous options for
achieving the same objectives in the absence of the takeover.
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incentive-based mechanisms for repurposing up to 120 MHz of broadcast UHF spectrum to be
auctioned for mobile broadband use, although the timing of incentive-auction legislation is
unclear.’®® To be sure, significant portions of the spectrum described above do not yet meet the
Commission’s spectrum screen criteria, and the availability of this spectrum would not remedy
the very substantial harm to the spectrum input market if the Commission approved the proposed
T-Mobile takeover, given the resulting dominance AT&T and Verizon would gain over the most
commercially valuable segments of spectrum. But, in the absence of the proposed takeover, a
competitive marketplace, including a device and infrastructure ecosystem that is not dominated
by the Twin Bells, would promote the deployment of services on the new spectrum that will be
made available in the coming years for mobile broadband services.

S, Network Investment and Spectrum Efficiencies

In declining to approve the EchoStar-DirecTV merger, the Commission rejected

arguments that are similar to the efficiency claims Applicants make in this proceeding:

An additional problem with the Applicants’ efficiency claims is that they

ignore the possibility that, because the merged entity will possess more

spectrum, it will use it less efficiently than would EchoStar and DirecTV

individually absent the merger. In particular, the merger may affect the

incentive of the merged entity to adopt new, more productive technology,

which in turn could affect how efficiently the spectrum will be used. The

reason that the merged entity may be less willing to invest in

productivity-enhancing technology is that the marginal value of a firm’s

spectrum will decline as the total amount of spectrum it controls increases.

This suggests that, if as a result of the merger, New EchoStar doubles the
amount of spectrum it controls, it will have a reduced incentive to invest in

Administration, U.S. Dept. of Commerce, Plan and Timetable to Make Available 500 Megahertz
of Spectrum for Wireless Broadband (Oct. 2010), available at
<http://www.ntia.doc.gov/reports/2010/TenYearPlan 11152010.pdf>.

3% See Public Safety Spectrum and Wireless Innovation Act, S.28, 112th Cong. § 204 (2011)
(proposed bill to authorize FCC to conduct incentive auctions); National Broadband Plan at
88-93.
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productivity-enhancing technology. . . . Thus, from a social welfare point
of view, the merged entity may select a technology that is less efficient
than it would select if each separate DBS competitor controlled less
spectrum, resulting in a public interest harm rather than a benefit.*®’

The Commission’s concern in the EchoStar-DirecTV proceeding applies with equal
strength to Applicants’ efficiency claims. Rather than paying DT $39 billion to acquire
T-Mobile, AT&T could invest a portion of that sum in pro-competitive network investments to
meet its capacity needs through the new technologies and infrastructure improvements described
above. Such investments promote the public interest by maximizing the efficient use of existing
spectrum and promoting competition.

Wireless carriers compete with each other in upgrading and managing their networks.
Indeed, every year in its mobile wireless competition report the Commission analyzes how
carriers compete with each other in terms of network coverage and technology upgrades.®®® This
competition not only improves service for customers, but also creates jobs, encourages new
capital investment, and promotes innovation in the United States. AT&T, however, seeks to
avoid this competition and investment through its proposed anti-competitive acquisition of

T-Mobile. This approach may serve AT&T’s private interests, but it harms the public interest.

E. The Applicants’ Alleged Efficiencies in Combining Their Two Networks Are
Speculative and Unsupported

The Commission should give no weight to the Applicants’ alleged network synergies not
only because they are not merger-specific, but also because they are speculative, unsupported,
and based on outdated technological assumptions. The Applicants argue that the transaction

would create network synergies through the integration of T-Mobile’s cell sites into AT&T’s

24 EchoStar-DirecTV Hearing Designation Order 4 201 (footnotes omitted).

%8 See, e.g., 14th CMRS Competition Report 14 104-17.
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network, the elimination of redundant control channels, and channel pooling and utilization
efficiencies.’® However, many of these alleged synergies appear to apply only to AT&T’s voice
network and therefore would not help address the increased demands on AT&T’s data
network.””® AT&T’s alleged synergies also are premised on traditional macro-cell density
networks, even though such system architectures are inherently sub-optimal for areas with large
traffic volumes.””' Rather than pursue the T-Mobile takeover as a means of supporting older
generation services based on outmoded network technology assumptions, AT&T should focus on
deploying current technologies and the small-cell site-based network architectures described in
subsection D above.

The Applicants’ synergy claims also never directly address a contradiction in the
Application itself. On the one hand, the Applicants claim that combining their two networks
would relieve AT&T’s capacity constraints. On the other hand, the Application states that
“T-Mobile USA faces spectrum constraints of its own, despite its substantial investments in
spectrum and network facilities.”™”? How can combining two allegedly congested networks
relieve the congestion? As Gerald Faulhaber, a former FCC Chief Economist, recently stated,
“[p]utting the two networks together does not create spectrum.™’> Common sense suggests that

combining two congested networks simply results in a bigger congested network.

169

Application at 33-42.

2 See Stravitz Decl. § 33. As described in the Stravitz Declaration, while data traffic has

increased, AT&T and other wireless carriers are experiencing stagnating or declining voice
usage on their networks on a per-subscriber basis. /d. g 16.

M 1d 9 50.

o Application at 30.

H Spencer Ante & Amy Schatz, Skepticism Greets AT&T Theory: Telecom Giant Says

T-Mobile Deal Will Improve Network Quality, but Experts See Other Options, WALL ST. J., Apr.
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T-Mobile sites are even candidates for integration. AT&T would then need to “replac[e]
T-Mobile USA’s antennas and equipment with multi-band antennas and AT&T’s equipment.”***
Implementing these infrastructure changes could require negotiations with tower and building
owners and raise other potentially complicated, time-consuming issues, such as zoning
approvals.®® The Applicants, however, do not even acknowledge these issues.

These potential complications could very well delay AT&T’s integration schedule
beyond the Applicants’ projected two-year implementation schedule. These potential delays in
achieving such benefits, and the lack of supporting detail, make them even more speculative.
Moreover, this schedule is comparable to the time it would take AT&T to deploy new sites in the
absence of the transaction.’*® In short, the Applicants’ alleged efficiencies provide no basis for

approving the proposed transaction.

F. The Proposed Transaction Is Not Necessary to Meet T-Mobile’s Network
Capacity and Broadband Requirements

Most of the Applicants’ network synergy arguments focus on AT&T’s alleged network
problems. The Application, however, has a short section arguing that the proposed transaction is
necessary for T-Mobile to confront its own capacity constraints and provide a path to LTE. The
Commission should reject these arguments. As described in Part A, Section [V.A of this
petition, while the Application paints a dire outlook for T-Mobile, T-Mobile’s own statements in
January show that T-Mobile is a strong competitor with sufficient spectrum capacity to compete
and a range of options to strengthen its service in the long term. DT’s CEO stated that T-Mobile

“currently own[s] 54 megahertz of spectrum in our major markets which for the next few years

384 Id
2al See Stravitz Decl.  29.
H6 - 1d 99 25-26.
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put us into a position which is actually better than most of our competitors are in.”**’ Likewise,
T-Mobile’s Chief Technology Officer stated that T-Mobile has “[s]ufficient spectrum in [the]
short to medium-term,” and, like all other carriers, will explore participating in FCC spectrum

*¥ As explained above, T-Mobile also made clear during

auctions to address long-term needs.
the January investor conference that it believes it is in a strong position to compete with 4G
services, including Verizon’s and AT&T’s LTE service.

At the January 2011 conference, DT’s CEO stated that T-Mobile would consider
partnership and network-sharing options.”® Depending on the specific circumstances, such
options may very well enhance T-Mobile’s service and promote competition. AT&T’s proposed
acquisition of T-Mobile, however, would not. It would harm competition and would provide no

verifiable benefits to T-Mobile subscribers or the public at large.

[II. AT&T’S LTE DEPLOYMENT PLANS ARE SPECULATIVE AND UNRELATED
TO THE PROPOSED TRANSACTION

Prior to the proposed transaction, AT&T had announced plans to deploy LTE service on
its 700 MHz and AWS spectrum to cover approximately 250 million people, or 80 percent of the
U.S. population, by the end of 2013.**° The Applicants claim that AT&T would now increase its
LTE deployment to 97 percent of the U.S. population to cover approximately an additional
55 million people at some undefined point in the future.*’ Applicants argue that the proposed

transaction would help AT&T reach this new LTE deployment target by providing AT&T with

37 Jan. 20, 2011 Deutsche Telekom Briefing at 2.
¥ Id at 15-16.

¥ Id at4.

3% Hogg Decl. 9] 27.

391

Application at 55-56.
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