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structure at the CMA level. Rather, AT&T develops its rate plans, features,
and prices in response to competitive conditions and offerings at the
regional and national level — primarily the plans offered by the other
national carriers.>

1. Local Markets

59.  In previous mergers, the Commission has defined local markets corresponding to
CMAs and CEAs. Indeed, the Commission has considered only local markets in its review of
past wireless mergers. For example, in its consideration of the AT&T-Dobson Communications
merger, the Commission noted that, although the applicants “argue that there may be substantial
similarity in the prices of national rate plans amongst nationwide service providers, they admit to
adjusting prices in local markets. We conclude that these assertions regarding the nationwide
service providers do not establish the existence of a national market.”®' In concluding that the
relevant geographic market was local, the Commission noted that there was significant local

variation in wireless prices. The Commission’s analysis also may have been motivated by the

% Public Interest Statement, attached to Applications of AT&T Inc. and Dobson

Communications Corp. for Consent to Transfer Control of Licenses and Authorizations, WT
Docket No. 07-153, at 18-19 (July 13, 2007) (footnotes omitted). As the Commission noted in
the Verizon-ALLTEL transaction, “the Applicants argue that the market for mobile
telephony/broadband services is increasingly national in scope.” Applications of Cellco
Partnership d/b/a Verizon Wireless and Atlantis Holdings LLC for Consent to Transfer Control
of Licenses, Authorizations, and Spectrum Manager and De Facto Transfer Leasing
Arrangements, and Petition for Declaratory Ruling that the Transaction is Consistent with
Section 310(b)(4) of the Communications Act, Memorandum Opinion and Order and Declaratory
Ruling, 23 FCC Red 17444, 4 50 (2008) (“Verizon-Atlantis Merger Order™).

Al Applications of AT&T Inc. and Dobson Communications Corp. For Consent to Transfer

Control of Licenses and Authorizations, Memorandum Opinion and Order, 22 FCC Rcd 20295,
125 (2007).
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one local area (e.g., the quality of service that it offers) affects the perceived desirability of the

carrier by consumers who reside in other areas but roam.
a. Price Competition

62. Although, in the past, Sprint sometimes set different prices for customers that
resided in different areas, that no longer is the case.”* Moreover, the other major national

carriers generally have uniform national pricing.

63.  The national carriers might offer geographically uniform national pricing plans
for several reasons. The carriers present a national product, which they support with national
advertising. National pricing is simpler for resellers and internal customer service people.

Localized pricing might be perceived as inconsistent with the ubiquity they are promoting.™
b. Product Positioning and Service Plan Competition

64.  National carriers also compete nationwide with respect to fundamentally
important non-price attributes that comprise the “brand equity” of each national carrier. These
attributes include network quality, product positioning, and innovation. The four national
carriers each make investments and position themselves in product space for the entire nation,
not separately for each local area. The strength of each of the brands in any local area is based

on the national attributes of the carriers, not just the attributes in that particular area. For

o Souder Decl. q 3.

= This is not to say that local conditions have no bearing on pricing. In setting its uniform

national price, each carrier may as an economic matter take into account local conditions and
aggregate them up into an overall effect on the total national demand for its own product and the
type of competitive interaction that it would expect. However, as a practical matter, Sprint

would not change its national prices in response to price changes in just a few local geographies.
ld.
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example, Sprint has positioned itself as offering reliable service and strong value. Sprint’s
innovations include having the first all-digital voice network, the first nationwide 3G network,
the first 4G network from a national carrier, and the first unlimited 4G plan. Verizon has
positioned itself as the carrier with the highest quality network. T-Mobile has positioned itself as
the lowest-cost national carrier. Until recently, AT&T promoted itself as the only carrier that

offered the iPhone.™
c. Handset Competition

65. The national carriers also compete nationally in handset procurement. The four
major national carriers offer the same handsets to customers throughout the entire country.”’
When carriers have exclusive handset contracts, those contracts cover the entire country.’®
Contracts for the Apple iPhone and other handsets are negotiated to cover the entire nation, not

separately for each local area. Many applications for smartphones are developed for national use.
d. Advertising Competition

66. The national carriers advertise price plans, services, and handsets largely through

national media. Over [begin confidential information] ] [end confidential information] of

= Declaration of John Carney, Attachment F § 4 (“Carney Decl.”).

[begin confidential information|

[end confidential information]|

= “[H]andset manufacturers generally employ EHAs [Exclusive Handset Agreements] with

providers that have larger customer bases and extensive network penetration. For instance, all
nationwide providers have some EHAs, while non-nationwide service providers typically do not
have EHASs.” 14th CMRS Competition Report § 317.
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D. Applying the Hypothetical Monopolist Test for Market Definition to the
National Geographic Market

69. At the national level, a straightforward application of the hypothetical monopolist
test for market definition would indicate the existence of a national market. Consider a uniform
(i.e., across-the-board) national price increase for all-wireless service (or postpaid service) by a
hypothetical monopolist that controlled the capacity and sales of all current wireless catriers. As
discussed above, it seems uncontroversial that such a uniform price increase would be profitable

for a wireless monopolist.
III. MARKET SHARES AND CONCENTRATION

70. Once each of the relevant markets is defined, the market definitions can be used
to calculate market shares and market concentration. Market concentration then can be
compared to the safe harbor and anticompetitive presumption concentration thresholds in the
2010 Merger Guidelines. After the proposed AT&T/T-Mobile merger, concentration in the
all-wireless and postpaid national markets would far exceed even the relaxed threshold in the
new Guidelines for mergers that are “presumed to be likely to enhance market power.” The
Merger Guidelines observe that this presumption may be “rebutted by persuasive evidence
showing that the merger is unlikely to enhance market power.”62 However, the arguments and
the evidence in AT&T’s application are insufficient to rebut the presumption. The presumption
is true whether the market is defined nationally [begin NRUF/LNP confidential information]

I [cnd NRUF/LNP confidential information).

Le Guidelines at 3.
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service at prices per minute in bucket plans that were more than 50% lower than existing cellular

rates.”

91.  The FCC also has recognized that duopolies cannot be expected to price
competitively and that the entry of additional firms could be expected to lead to lower prices.
For example, in the Commission’s First Report on competition in mobile telephone service, it
noted:

The duopoly nature of cellular service made it less than fully

competitive . . . . Therefore, in the early 1990s, the Commission allocated
143 Megahertz (“MHz”) of spectrum, almost three times the spectrum
allocation for cellular service, to create Personal Communications Services
(“PCS™). ... Already, the approach of broadband PCS appears to be

influencing incumbent wireless providers to lower prices and increase
features.®

IV. EXCLUSIONARY EFFECTS ON THE NON-ILEC CARRIERS

92.  As highlighted in Section 1 of the Guidelines, mergers may have exclusionary

effects on competitors. The analysis of these exclusionary effects is germane to a full evaluation

& Jerry Hausman, Mobile Telephone, HANDBOOK OF TELECOMMUNICATIONS ECONOMICS,

Vol. I, 580, 582, Martin Cave ef al., eds. (2002). Similar results are reported for other countries.
See, e.g., Thierry Penard, Competition and Strategy on the Mobile Telephony Market: a Look at
the GSM Business Model in France, 45 COMMUNICATIONS AND STRATEGIES 49 (2002);
Tommaso Valletti and Martin Cave, Competition in U.K. mobile telecommunications, 22
TELECOMMUNICATIONS POLICY 109 (1998); Mathias-W Stoetzer and Daniel Tewes, Competition
in the German cellular market?, 20 TELECOMMUNICATIONS POLICY 303 (1996). In addition to
the finding that the presence of additional competitors leads to lower prices, there is also
evidence that entry affects the services that are offered and the range of price plans that are
available. See Katja Seim and V. Brian Viard, The Effect of Market Structure on Cellular
Technology Adoption and Pricing, 3 AMERICAN ECONOMIC JOURNAL: MICROECONOMICS 221
(2011).

& Implementation of Section 6002(B) of the Omnibus Report Reconciliation Act of 1993;

Annual Report and Analysis of Competitive Market Conditions with Respect to Commercial
Mobile Services, Memorandum Opinion and Order, 10 FCC Red 8844, 4[4 (1995).
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of competitive effects. The AT&T/T-Mobile merger raises the potential for such exclusionary
effects on both Sprint and the regional carriers. These effects would reinforce AT&T’s unilateral

incentives to raise price and would further increase the likelihood of harmful coordinated effects.

93. [f the merger were to inflict higher costs on Sprint and the regional carriers, or
reduce the quality of the services that they receive from AT&T and Verizon, they would face
cost or demand disadvantages in competing for subscribers. Moreover, exclusionary effects in
one local area can have effects throughout the nation. For example, high roaming rates in one
area raise the cost of serving subscribers from other areas who roam there. In addition, if Sprint
would incur higher costs, and therefore obtain a smaller market share and receive lower profits as
a result of the merger, that fact would reduce its incentives and ability to bid for favorable
handset contracts or finance new infrastructure investments. As a result, Sprint and the fringe
carriers would have a reduced ability and incentive to competitively constrain AT&T and
Verizon, which would, as a result, be able to charge higher prices than they would otherwise.*

There also would be adverse effects on investment and innovation competition.
A. Impact on Roaming and Special Access Costs

94. Sprint and the fringe carriers are highly dependent on AT&T and Verizon for
certain essential inputs, primarily access to their wireline networks for backhaul and access to
their wireless networks for roaming. In the pre-merger market, all carriers are highly dependent
on AT&T and Verizon for backhaul. In addition, small GSM fringe carriers currently have the

benefit of competition between T-Mobile and AT&T for wholesale roaming. Sprint is also

84 Baker, supra n.81 at 137 (“Exclusionary conduct, too, may lead to changes in market

structure that help create or maintain a collusive agreement.”).
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price of the underlying wholesale services. After the merger, AT&T and Verizon would provide
more than 85% of this service and each would have the incentive to raise its wholesale rates. >
When resellers’ contracts expire, AT&T and Verizon would gain the ability to do so. These
higher prices would reduce the ability of resellers to constrain AT&T and Verizon from raising
their retail rates after the mcrger.94 AT&T also may be able to exercise certain influence over
TracFone, the largest reseller, because two members of the Board of Directors of American

Moévil, the entity that controls TracFone, are AT&T employees.”
B. Impact on Handset Competition

104. The largest national carriers, AT&T and Verizon, often obtain earlier access to
innovative new handsets and other consumer devices than do other carriers. *® The prominent
example is the iPhone. This earlier access may result from formal or informal exclusivity
arrangements. As the FCC has noted, “handset manufacturers generally employ [exclusive
handset arrangements] with providers that have larger customer bases and extensive network

L5997
penetration.’

105. Because of their larger customer bases, all of the national carriers are able to offer

more handset models than the regional fringe players. The Commission has reported that AT&T

%2 Share based on data compiled from wireless carrier annual reports, 10-Ks, and press

releases.

. The resellers may be protected in the short run if their contracts involve fixed prices for

an unlimited number of voice and data minutes.

2 America Movil Board of Directors, America Movil, available at:

<http://www.americamovil.com/amx/ en/cm/about/board.html?p=28&s=36> (last visited May 20,
2011).

% Declaration of Fared Adib, Attachment E § 11 (“Adib Decl.”).
H 14th CMRS Competition Report § 317.
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may be a way for AT&T to purchase market power by limiting the access of its competitors to

new handsets.
C. Impact on the Cost and Availability of New Technologies

108. Because the merger would eliminate T-Mobile as a purchaser of new technology
products that compete with those of AT&T and Verizon, the procurement costs of Sprint, the
smaller carriers and entrants may rise, or the availability of new technology products may
decline. This effect could apply to network infrastructure equipment, innovative new handsets,

and other equipment.

109.  An important factor in determining the value of a particular spectrum band is the
availability of network equipment to prospective users of that band. Bazelon has noted that
“[a]ny new wireless technology requires network equipment and devices. Spectrum users must
find suppliers for both. The compatibility of existing infrastructure, hardware and software with
the radio frequencies within a band is a critical determinant of its value because research and
development is costly, time consuming and risky. Often a more mature band already has

equipment available to use the spectrum.”'%*

110. Part of the value of a particular spectrum band depends upon extensive
development, testing, and production of network equipment, chipsets, radio devices and other
components designed exclusively for that particular band. Costs fall as original equipment

manufacturers, chipset vendors, handset manufacturers and other parties in the global supply

L Coleman Bazelon, The Brattle Group, Inc., The Economic Basis of Spectrum Value:

Pairing AWS-3 with the 1755 MHz Band is More Valuable than Pairing it with Frequencies from
the 1690 MHz Band. at 7 (Apr. 11, 2011), available at. <http://www brattle.com/ documents/
UploadLibrary/Upload938.pdf>.
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