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Consolidated Opposition to Petitions for Reconsideration

The undersigned parties (“SkyTel”) submit this consolidated opposition to: (1) a petition

for reconsideration (the “Atlas Recon™ or “A-Recon”)) filed by Atlas Pipeline Mid-Continent,

LLC, DCP Midstream, LP, Denton County Electric Cooperative, Inc. dlb/a CoServ Electric,

Dixie Electric Membership Corporation, Inc., Enbridge Energy Company, Inc., EnCana Oil &

Gas (USA) Inc., Interstate Power & Light Company, Jackson County Rural Electric Membership

Cooperative, and Wisconsin Power and Light Company (collectively, "Parties") and (2) a

petition for reconsideration (the “D-Recon”) filed by Duquesne Light Company ("Duquesne")




(together the two petitions for reconsideration, the “Petitions” or the “Recons”) (together the
Parties and Duquesne, the “Petitioning Parties”) of the Commission's Order to Show Cause and

Hearing Designation Order (the “OSC” or “HDO”).'

Contents

1. The Petitions are not permitted by rule: dismissal and sanctions .
2. The Enforcement Bureau’s Opposition.

3. SkyTel reserves rights to further address the Petitions, and related.

1. The Petition is not permitted: dismissal and sanctions

Section 1.106 "Petitions for reconsideration,” provides in pertinent part:

(a)(1) Petitions requesting reconsideration of a final Commission action will be
acted on by the Commission. Petitions requesting reconsideration of other final
actions taken pursuant to delegated authority will be acted on by the designated
authority or referred by such authority to the Commission. A petition for
reconsideration of an order designating a case for hearing will be entertained if,
and insofar as, the petition relates to an adverse ruling with respect to petitioner's
participation in the proceeding. Petitions for reconsideration of other interlocutory
actions will not be entertained....

The Petitions must be dismissed since the Petitions does not related to an adverse ruling
with respect to the Petitioning Parties participation in the hearing proceeding, indeed, they were
designated as participant Parties in the Order to Show Cause and elected to participate as Parties
by filing Notices of Appearance.

In this regard, Commission has explained: "... orders to show cause are, by their very
nature, interlocutory. They are nothing other than a lawful attempt by the Bureau to facilitate the
Commission's ability to issue a decision on the merits...." In the Matter of MCI, MO&O,

FCC 89-344, 5 FCC Red 216; 1990 FCC LEXIS 124; 67 Rel. January 9, 1990.

The Commission has further explained this rule, as applied to the Petition, in In the

' Order 1o Show Cause, Hearing Designation Order, and Notice of Opportunity for Hearing,

FCC 11-64, released April 19, 2011, 76 FR 30154.
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Matter of TIME SALES, INC. MO&O, FCC 74-1371,49 F.C.C.2d 1403; 1974 FCC LEXIS 2026,
Rel. December 18, 1974 (emphasis added):

1. The Commission has before it for consideration (1) a petition for
reconsideration of an Order to Show Cause (FCC 74-869, released August 9,
1974, filed by Time Sales, Inc., .... The Commission also has before it_a motion
for stay filed by SkyTel on October 1, 1974, requesting that further proceedings

be stayed pending disposition of the petition for reconsideration....
* %k %k %k

6. Since this case is presently in an interlocutory posture, the petition for
reconsideration must be dismissed. Petitions for reconsideration are governed by
Section 1.106 of our Rules. Section 1.106(a)(1) limits petitions for
reconsideration of Commission actions to final actions, and further provides that a
petition for reconsideration of an order designating a case for hearing will be
entertained only if, and insofar as, the petition relates to an adverse ruling with
respect to a petitioner's participation in the proceeding. Section 1.106(a)(1)
expressly states that petitions for reconsideration of other interlocutory actions
will not be entertained. Petitioner's request for reconsideration of our Order to
Show Cause does not involve a final Commission action, nor does it involve an
adverse ruling with respect to their participation in the proceeding.

* %k %k ok

9. Accordingly,... the Petition for Reconsideration ... IS DISMISSED; and that the
Motion for Stay... IS DISMISSED as moot.

For the same reasons the Commission gave in the above decision, it should dismiss the instant
Petitions.

Given that the rule is clear on this matter, the Petitioning Parties appear to have filed the
Petitions for abusive purposes such as for delay, which should be sanctioned including under rule

section 1.52.

2. The Enforcement Bureau’s Opposition

SkyTel agree with the principal arguments in the Enforcement Bureau (“EB”) Opposition
to the Petitions, and references and incorporates them herein.

SkyTel strongly disagrees strongly to the Enforcement Bureau’s comments and any
arguments in the Opposition that (i) indicate that the SCRRA application should be removed
from the subject Order to Show Cause Hearing in the caption above, and find no evidence that
this Bureau has understanding of Positive Train Control (“PTC”) and the facts that there is no

government mandate or other compelling reason for SCRRA to obtain the subject | MHz of
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AMTS spectrum from Maritime or anyone; and (i) that if the Maritime licenses are revoked that
the spectrum in the licenses can be licensed to any party but the lawful high bidders in Auction
61, which are among the SkyTel constituent entities. The Enforcement Bureau does not handle
spectrum licenses and is not in a position to argue as to how any re-licensing should take place,
nor is there any provision in FCC rules or the Communications Act to allow creation of the sort
of licenses this Bureau suggests, if the Maritime licenses are revoked. PTC has nothing to do
with AMTS or any particular spectrum per se. The EB and the Commission suggestion that PTC
needs AMTS could apply to any spectrum band. The fact is that the only reason SCRRA or any
railroad seeks 220 MHz range spectrum is solely since—before the Metrolink train crash that
resulted on the Congressional action re PTC—for-profit private freight railroad companies
bought a bunch of 220 MHz licenses for their general wireless plans, and then after said crash
and Congressional action, these larger freight rail roads are pressuring the smaller metro rail
roads to get on their bandwagon, for their private for profit interests—not for any public safety
need.

3. SkyTel reserves rights to further address the Petitions, and related

SkyTel submits this Opposition in this Order to Show Cause Hearing action (the
“Hearing”) without prejudice to its positions stated elsewhere in the matters captioned above
including but not limited to: its objection positions noted below: (i) regarding the effective denial
of its hearing rights under 47 USC §309(d) created by its meritorious petitions to deny the
Maritime application (long form in Auction 61) first listed in the OSC caption, the Maritime site-
based licenses described in the OSC, and the other applications captioned in the OSC, (ii)
regarding its position stated in many past pleadings before the FCC, including in this OSC
Hearing action, that SkyTel’s rights in said Section 309 hearing and in the OSC Hearing are
severely and repeatedly prejudiced by the FCC Enforcement Bureau’s retaining documents and

information of decisional importance, and not releasing them publicly or to SkyTel (even upon
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SkyTel’s FOIA request for said documents, submitted in year 2010, which request was
summarily denied, then appealed without grant as of this date , (i11) regarding its other initial
objections to the Hearing action, (iv) regarding its position that it equitably must be granted
additional time to meet all actions permitted or required by rule or order in this Hearing action
due to the unexpected withdrawal by its previous legal counsel, Nossaman LLP (described in
recent filings by Nossaman and SkyTel in this Hearing action docket, and to be subject to an
upcoming erratum and request for tolling and extension of time and other relief), and (v) due to
redaction of documents and information shown in the OSC that are essential to the Hearing and
to SkyTel’s petitions to deny proceedings against all the above-captioned Applications. The
same information was unlawfully denied by FCC outright full denial of SkyTel’s FOIA request
in year 2010 to obtain this information and information that was not even subject to any claim of
confidentiality (or any other basis for withholding under FOIA law). The Hearing is fatally
flawed for this reason alone and cannot lawfully proceed for this reason alone.

SkyTel intends (after it obtains substitute counsel: see above) to seek a ruling from the
Administrative Law Judge in the Hearing action and/ or from another authority with jurisdiction,
regarding SkyTel’s position that the Hearing is improper, including or at least to the degree it
proceeds (as it already has) prior to the disposition of SkyTel’s petitions to deny indicated above.

For all the reasons given above, SkyTel asserts that this Opposition should not be deemed

due as of the date hereof, and may be amended or replaced by a later Opposition filing.



Respectfully submitted,

June 2, 2011

Warren Havens,
Individually and as President of the below listed entities:

Skybridge Spectrum Foundation

Environmentel LLC

Intelligent Transportation & Monitoring Wireless LLC
Verde Systems LLC

Telesaurus Holdings GB LLC

V2G LLC

Office: ATLIS Wireless LLC

(Operations for all above Petitioners)

2509 Stuart Street

Berkeley CA 94705

Phone: 510 841 2220

Emalil: jstobaugh(@telesaurus.com, warren.havens@sbcglobal.net




Declaration

I, Warren C. Havens, hereby declare, under penalty of perjury, that the foregoing
Consolidated Opposition to Petitions for Reconsideration was prepared pursuant to my direction
and control and that all the factual statements and representations of which I have direct

knowledge contained herein are true and correct.

Warren C. Havens

June 2, 2011



CERTIFICATE OF SERVICE

[, the undersigned, hereby certify that a
copy of the foregoing Consolidated

Opposition to Petitions for

Reconsideration along with this executed

Certificate of Service is being served this

2™ day of June 2011, via U.S. Mail, first

class postage prepaid, upon the

following:"‘/3

Honorable Richard L. Sippel

Chief Administrative Law Judge
Office of Administrative Law Judges
Federal Communications Commission
445 12th Street SW

Washington, DC 20554

Email: Richard.sippel@fcc.gov

P. Michele Ellison,

Chief, Enforcement Bureau

Federal Communications Commission
Attn: Pamela Kane

445 12th Street, SW

Room 7-C723

Washington, DC 20554

Email: Michele.ellison@fcc.gov

Robert J. Keller
Law Offices of Robert J. Keller, P.C.

? The mailed, served copy being placed

into a USPS drop-box today may be after

business hours, and therefore, not be
processed by the USPS until the next
business day.

A courtesy PDF copy of this
Consolidated Opposition is also being
provided via email to the parties.

P.O. Box 33428
Washington, D.C. 20033
Email: rk@telcomlaw.com
Counsel for

Maritime Communications/Land
Mobile LLC

Patricia J. Paoletta, Esq.

Wiltshire & Grannis LLP

1200 18™ Street, N.W., Suite 1200
Washington, DC 20036

Email; tpaoletta@@wiltshiregrannis.com

Counsel for
Maritime Communications/Land
Mobile LLC

Jeffrey L. Sheldon

Fish & Richardson P.C.
1425 K Street, N.W.

11" Floor

Washington, DC 20005
Email: jsheldon@fr.com
Counsel for

Puget Sound Energy, Inc.




Charles A. Zdebski

Eric J. Schwalb

Eckert Seamans Cherin & Mellott, L1.C

1717 Pennsylvania Avenue, N.W.,

Washington, DC 20006

Email: czdebski@eckertseamans.com
eschwalb@eckertseamans.com

Counsel for

Duquesne Light Company

Albert J. Catalano

Matthew J. Plache

Catalano & Plache, PLLC

3221 M Street, NW

Washington, DC 20007

Email: ajc@catalanoplache.com
mjp(@catalanoplache.com

Counsel for

Dixie Electric Membership Corporation

Jack Richards

Wesley K. Wright

Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001

Email: Richards@khlaw.com
Wright@khlaw.com

Counsel for

Atlas Pipeline-Mid Continent, LLC

Jack Richards

Wesley K. Wright

Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001

Email: Richards@khlaw.com
Wright@khlaw.com

Counsel for

DCP Midstream, LP

Jack Richards

Wesley K. Wright

Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001

Email: Richards@khlaw.com
Wright@khlaw.com

Counsel for

Enbridge Energy Company, Inc.

Jack Richards

Wesley K. Wright

Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001

Email: Richards@khlaw.com
Wright@khlaw.com

Counsel for

Encana Oil and Gas (USA), Inc.

Jack Richards

Wesley K. Wright

Keller and Heckman LLP

1001 G Street NW

Suite 500 West

Washington, DC 20001

Email: Richards@khlaw.com
Wright@khlaw.com

Counsel for

Jackson County Rural Membership

Electric Cooperative

Kurt E. DeSoto, Esq.

Wiley Rein LLP

1776 K Street, N.W,

Washington, DC 20006

Email: kurtdesoto@wileyrein.com

Counsel for
Interstate Power and Light Company



Kurt E. DeSoto, Esq.

Wiley Rein LLP

1776 K Street, N.W.

Washington, DC 20006

Email: kurtdesoto@wileyrein.com

Counsel for
Wisconsin Power and Light Company

Robert M. Gurss

Paul J. Feldman

Fletcher Heald & Hildreth, PLC

1300 N. 17" Street, 11" FI.

Arlington, VA 22209

Email: gurss@fhhlaw.com
feldman(@thhlaw.com

Counsel for

Southern California Regional Rail

Authority

Gardere Wynne Sewell LLP
Attn: Robert J Miller

1601 Elm Street, Suite 2800
Dallas, TX 75201

Email: miller@gardere.com

Counsel for

Denton County Electric Cooperative, Inc.

d/b/a CoServ Electric

Dennis Brown

8124 Cooke Court, Suite 201

Manassas, VA 20109-7406

Email: d.c.brown(@att.net

Counsel for

Maritime Communications/Land Mobile
LLC
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Warren Havens,

President, Skybridge Spectrum Foundation, Environmentel L.LLC, Intelligent Transportation and
Monitoring Wireless, LLC, Verde Systems LLC, Telesaurus Holdings GB, LLC, and V2G LLC



