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April 7, 2010, about 1,015 of an estimated 1,380 commercial television stations'® (or about 74 percent)
have revenues of $14 million or less and, thus, qualify as small entities under the SBA definition. The
Commission has estimated the number of licensed noncommercial educational (NCE) television stations
to be 390."” We note, however, that, in assessing whether a business concern qualifies as small under the
above definition, business (control) affiliations'® must be included. Our estimate, therefore, likely
overstates the number of small entities that might be affected by our action, because the revenue figure on
which it is based does not include or aggregate revenues from affiliated companies. The Commission
does not compile and otherwise does not have access to information on the revenue of NCE stations that
would permit it to determine how many such stations would qualify as small entities.

6. In addition, an element of the definition of “small business” is that the entity not be
dominant in its field of operation. We are unable at this time to define or quantify the criteria that would
establish whether a specific television station is dominant in its field of operation. Accordingly, the
estimate of small businesses to which rules may apply do not exclude any television station from the
definition of a small business on this basis and are therefore over-inclusive to that extent. Also, as noted,
an additional element of the definition of “small business” is that the entity must be independently owned
and operated. We note that it is difficult at times to assess these criteria in the context of media entities
and our estimates of small businesses to which they apply may be over-inclusive to this extent.

7. Satellite Telecommunications. Since 2007, the SBA has recognized satellite firms within
this revised category, with a small business size standard of $15 million.'” The most current Census
Bureau data are from the economic census of 2007, and we will use those figures to gauge the prevalence
of small businesses in this category. Those size standards are for the two census categories of “Satellite
Telecommunications” and “Other Telecommunications.” Under the “Satellite Telecommunications”
category, a business is considered small if it had $15 million or less in average annual receipts.”’ Under
the “Other Telecommunications” category, a business is considered small if it had $25 million or less in
average annual receipts.’’

8. The first category of Satellite Telecommunications *“comprises establishments primarily
engaged in providing point-to-point telecommunications services to other establishments in the
telecommunications and broadcasting industries by forwarding and receiving communications signals via
a system of satellites or reselling satellite telecommunications.” For this category, Census Bureau data
for 2007 show that there were a total of 512 firms that operated for the entire year.”® Of this total, 464

1% We recognize that this total differs slightly from that contained in Broadcast Station Totals, supra, note 83;
however, we are using BIA's estimate for purposes of this revenue comparison.

'7 See Broadcast Station Totals, supra, note 83.

18 “[Business concerns] are affiliates of each other when one concern controls or has the power to control the other

or a third party or parties controls or has to power to control both.” 13 C.F.R. § 121.103(a)(1).
'% See 13 C.F.R. § 121.201, NAICS code 517410.

D0,

2l See 13 C.F.R. § 121.201, NAICS code 517919.

22 U.S. Census Bureau, 2007 NAICS Definitions, “517410 Satellite Telecommunications”.

2 See http://factfinder.census.gov/servlet/IBQTable? bm=y&-geo_id=&- skip=900&-ds name=EC0751588SZ4&-
_lang=en.
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firms had annual receipts of under $10 million, and 18 firms had receipts of $10 million to $24,999,999.%
Consequently, we estimate that the majority of Satellite Telecommunications firms are small entities that
might be affected by rules adopted pursuant to the Notice.

9. The second category of Other Telecommunications consists of firms “primarily engaged
in providing specialized telecommunications services, such as satellite tracking, communications
telemetry, and radar station operation. This industry also includes establishments primarily engaged in
providing satellite terminal stations and associated facilities connected with one or more terrestrial
systems and capable of transmitting telecommunications to, and receiving telecommunications from,
satellite systems. Establishments providing Intemet services or voice over Internet protocol (VoIP)
services via client-supplied telecommunications connections are also included in this industry.”® For this
category, Census Bureau data for 2007 show that there were a total of 2,383 firms that operated for the
entire year.2° Of this total, 2,346 firms had annual receipts of under $25 million.”’ Consequently, we
estimate that the majority of Other Telecommunications firms are small entities that might be affected by
our action.

10. Direct Broadcast Satellite (“DBS") Service. DBS service is a nationally distributed
subscription service that delivers video and audio programming via satellite to a small parabolic “dish”
antenna at the subscriber’s location. DBS, by exception, is now included in the SBA’s broad economic
census category, “Wired Telecommunications Carriers,”® which was developed for small wireline firms.
Under this category, the SBA deems a wireline business to be small if it has 1,500 or fewer employees.”
To gauge small business prevalence for the DBS service, the Commission relies on data currently
available from the U.S. Census for the year 2007. According to that source, there were 3,188 firms that in
2007 were Wired Telecommunications Carriers. Of these, 3,144 operated with less than 1,000
employees, and 44 operated with more than 1,000 employees. However, as to the latter 44 there is no
data available that shows how many operated with more than 1,500 employees. Based on this data, the
majority of these firms can be considered small.”® Currently, only two entities provide DBS service,
which requires a great investment of capital for operation: DIRECTV and EchoStar Communications
Corporation (“EchoStar”) (marketed as the DISH Network).”' Each currently offers subscription services.

¥ http://factfinder.census.gov/servlet/IBQTable? bm=y&-geo id=&- skip=900&-ds name=EC0751SSSZ4&-
_lang=en

5 U.S. Census Bureau, 2007 NAICS Definitions, 517919 Other Telecommunications”,
http://www.census.gov/naics/2007/def/ND517919.HTM.

26 See 13 C.F.R. § 121.201, NAICS code 517919.

21 U.S. Census Bureau, 2007 Economic Census, Subject Series: Information, Table 5, “Establishment and Firm
Size: Employment Size of Firms for the United States: 2007 NAICS Code 517919” (issued Nov. 2010).

? See 13 C.F.R. § 121.201, NAICS code 517110 (2007). The 2007 NAICS definition of the category of “Wired
Telecommunications Carriers” is in paragraph 7, above.

2 13 C.F.R. § 121.201, NAICS code 517110 (2007).

30 See http://www.factfinder.census.gov/serviet/IBQTable? bm=y&-geo id=&-fds name=EC0700A1&-
_skip=600&-ds name=EC0751SSSZ5&- lang=en.

* See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
Thirteenth Annual Report,, 24 FCC Rcd 542, 580, § 74 (2009) (**13th Annual Report™). We note that, in 2007,
EchoStar purchased the licenses of Dominion Video Satellite, Inc. (“Dominion™) (marketed as Sky Angel). See
Public Notice, “Policy Branch Information; Actions Taken,” Report No. SAT-00474, 22 FCC Red 17776 (IB 2007).

27



Federal Communications Commission FCC 11-36

DIRECTV* and EchoStar” each report annual revenues that are in excess of the threshold for a small
business. Because DBS service requires significant capital, we believe it is unlikely that a small entity as
defined by the SBA would have the financial wherewithal to become a DBS service provider.

11.  Fixed Microwave Services. Fixed microwave services include common carrier,™
private operational-fixed,” and broadcast auxiliary radio services.”® At present, there are approximately
22,015 common carrier fixed licensees and 61,670 private operational-fixed licensees and broadcast
auxiliary radio licensees in the microwave services. The Commission has not created a size standard for a
small business specifically with respect to fixed microwave services. For purposes of this analysis, the
Commission uses the SBA small business size standard for Wireless Telecommunications Carriers
(except Satellite), which is 1,500 or fewer employees.”” The Commission does not have data specifying
the number of these licensees that have more than 1,500 employees, and thus is unable at this time to
estimate with greater precision the number of fixed microwave service licensees that would qualify as
small business concerns under the SBA’s small business size standard. Consequently, the Commission
estimates that there are up to 22,015 common carrier fixed licensees and up to 61,670 private operational-
fixed licensees and broadcast auxiliary radio licensees in the microwave services that may be small and
may be affected by the rules and policies adopted herein. We note, however, that the common carrier
microwave fixed licensee category includes some large entities.

12. Cable and Other Program Distribution. Since 2007, these services have been defined
within the broad economic census category of Wired Telecommunications Carriers; that category is
defined as follows: “This industry comprises establishments primarily engaged in operating and/or
providing access to transmission facilities and infrastructure that they own and/or lease for the
transmission of voice, data, text, sound, and video using wired telecommunications networks.
Transmission facilities may be based on a single technology or a combination of technologies.”® The
SBA has developed a small business size standard for this category, which is: all such firms having 1,500
or fewer employees.” According to Census Bureau data for 2007, there were a total of 955 firms in this

% As of June 2006, DIRECTYV is the largest DBS operator and the second largest MVPD, serving an estimated
16.20% of MVPD subscribers nationwide. See 13th Annual Report, 24 FCC Rcd at 687, Table B-3.

* As of June 2006, DISH Network is the second largest DBS operator and the third largest MVPD, serving an
estimated 13.01% of MVPD subscribers nationwide. /d. As of June 2006, Dominion served fewer than 500,000
subscribers, which may now be receiving “Sky Angel” service from DISH Network. See id. at 581, 9 76.

34 See 47 CF.R. §8§ 101 et seq. (formerly, Part 21 of the Commission’s Rules) for common carrier fixed microwave
services (except Multipoint Distribution Service).

35 Persons eligible under parts 80 and 90 of the Commission’s Rules can use Private Operational-Fixed Microwave
services. See 47 C.F.R. Parts 80 and 90. Stations in this service are called operational-fixed to distinguish them
from common carrier and public fixed stations. Only the licensee may use the operational-fixed station, and only for
communications related to the licensee’s commercial, industrial, or safety operations.

36 Auxiliary Microwave Service is governed by Part 74 of Title 47 of the Commission’s Rules. See 47 C.F.R. Part
74. This service is available to licensees of broadcast stations and to broadcast and cable network entities.
Broadcast auxiliary microwave stations are used for relaying broadcast television signals from the studio to the
transmitter, or between two points such as a main studio and an auxiliary studio. The service also includes mobile
television pickups, which relay signals from a remote location back to the studio.

37 See 13 C.F.R. § 121.201, NAICS code 517210.

% U.S. Census Bureau, 2007 NAICS Definitions, “517110 Wired Telecommunications Carriers” (partial definition),
http://www.census.gov/naics/2007/def/ND517110. HTM#N517110.

3 13 C.F.R. § 121.201, NAICS code 517110 (2007).
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previous category that operated for the entire year.* Of this total, 939 firms had employment of 999 or
fewer employees, and 16 firms had employment of 1000 employees or more.*" Thus, under this size
standard, the majority of firms can be considered small and may be affected by rules adopted pursuant to
the Notice.

13. Cable Companies and Systems. The Commission has developed its own small business
size standards, for the purpose of cable rate regulation. Under the Commission’s rules, a “small cable
company” is one serving 400,000 or fewer subscribers, nationwide.”” Industry data indicate that, of 1,076
cable operators nationwide, all but eleven are small under this size standard.”’ In addition, under the
Commission’s rules, a “small system” is a cable system serving 15,000 or fewer subscribers.* Industry
data indicate that, of 7,208 systems nationwide, 6,139 systems have under 10,000 subscribers, and an
additional 379 systems have 10,000-19,999 subscribers.** Thus, under this second size standard, most
cable systems are small and may be affected by rules adopted pursuant to the Notice.

14. Cable System Operators. The Act also contains a size standard for small cable system
operators, which is “a cable operator that, directly or through an affiliate, serves in the aggregate fewer
than 1 percent of all subscribers in the United States and is not affiliated with any entity or entities whose
gross annual revenues in the aggregate exceed $250,000,000.”* The Commission has determined that an
operator serving fewer than 677,000 subscribers shall be deemed a small operator, if its annual revenues,
when combined with the total annual revenues of all its affiliates, do not exceed $250 million in the
aggregate.”” Industry data indicate that, of 1,076 cable operators nationwide, all but ten are small under
this size standard.*® We note that the Commission neither requests nor collects information on whether
cable system operators are affiliated with entities whose gross annual revenues exceed $250 million,* and

% U.S. Census Bureau, 2007 Economic Census, Subject Series: Information, Table 5, Employment Size of Firms for
the United States: 2007, NAICS code 5171102 (issued Nov. 2010).

" See id.

2 See 47 C.F.R. § 76.901(e). The Commission determined that this size standard equates approximately to a size
standard of $100 million or less in annual revenues. See Implementation of Sections of the 1992 Cable Television
Consumer Protection and Competition Act: Rate Regulation, MM Docket Nos. 92-266, 93-215, Sixth Report and
Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393, 7408 para. 28 (1995).

* These data are derived from R.R. BOWKER, BROADCASTING & CABLE YEARBOOK 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); WARREN COMMUNICATIONS NEWS, TELEVISION &
CABLE FACTBOOK 2006, “Ownership of Cable Systems in the United States,” pages D-1805 to D-1857.

“ See 47 CF.R. § 76.901(c).

5 WARREN COMMUNICATIONS NEWS, TELEVISION & CABLE FACTBOOK 2006, “U.S. Cable Systems by Subscriber
Size,” page F-2 (data current as of Oct. 2005). The data do not include 718 systems for which classifying data were
not available.

% 47 U.S.C. § 543(m)(2); see also 47 C.F.R. § 76.901(f) & nn.1-3.

4747 C.F.R. § 76.901(f); see FCC Announces New Subscriber Count Jor the Definition of Small Cable Operator,
Public Notice, 16 FCC Rcd 2225 (Cable Services Bureau 2001).

“ These data are derived from R.R. BOWKER, BROADCASTING & CABLE YEARBOOK 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); WARREN COMMUNICATIONS NEWS, TELEVISION &
CABLE FACTBOOK 2006, “Ownership of Cable Systems in the United States,” pages D-1805 to D-1857.

“ The Commission does receive such information on a case-by-case basis if a cable operator appeals a local
franchise authority's finding that the operator does not qualify as a small cable operator pursuant to § 76.901(f) of
the Commission’s rules.
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therefore we are unable to estimate more accurately the number of cable system operators that would
qualify as small under this size standard.

15. Open Video Services. The open video system (“OVS”) framework was established in
1996, and is one of four statutorily recognized options for the provision of video programming services
by local exchange carriers.” The OVS framework provides opportunities for the distribution of video
programming other than through cable systems. Because OVS operators provide subscription services,
OVS falls within the SBA small business size standard covering cable services, which is “Wired
Telecommunications Carriers.”> The SBA has developed a small business size standard for this
category, which is: all such firms having 1,500 or fewer employees. According to Census Bureau data
for 2007, there were a total of 3,188 firms in this previous category that operated for the entire year.” Of
this total, 3,144 firms had employment of 999 or fewer employees, and 44 firms had employment of 1000
employees or more.”* Thus, under this size standard, most cable systems are small and may be affected
by rules adopted pursuant to the Notice. In addition, we note that the Commission has certified some
OVS operators, with some now providing service.”> Broadband service providers (“BSPs”) are currently
the only significant holders of OV certifications or local OVS franchises.”® The Commission does not
have financial or employment information regarding the entities authorized to provide OVS, some of
which may not yet be operational. Thus, again, at least some of the OVS operators may qualify as small
entities.

51

D. Description of Projected Reporting, Record Keeping, and other Compliance
Requirements for Small Entities

16. The Notice seeks comment on rules that would affect small television broadcast stations
and MVPDs by requiring them to pass through a secondary audio track, containing video description,
with any described programming that is provided by a network. The description need not be passed
through if the station or MVPD does not have the technical capability to pass it through, or if the entity is
already using all of the secondary audio capacity associated with that program for other program-related
material. If any small entities are subject to the separate requirement to “provide” video description, we
anticipate that they will do so by passing description through to viewers. This separate requirement will
thus impose no distinct burden on small broadcasters or MVPDs. These requirements may in some cases
result in the need for engineering services. The Notice seeks comment, in part, on whether the rules could
require the purchase of additional equipment.

= fUs.C § 571(a)(3)-(4). See Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, MB Docket No. 06-189, Thirteenth Annual Report, 24 FCC Rcd 542, 606 para. 135 (2009)
(“Thirteenth Annual Cable Competition Report™).

31 See 47 U.S.C. § 573.

2. UsS. Census Bureau, 2007 NAICS Definitions, “517110 Wired Telecommunications Carriers”;
http://www.census.gov/naics/2007/def/ND517110.HTM#N517110.

% U.S. Census Bureau, 2007 Economic Census, Subject Series: Information, Table 5, Employment Size of Firms for
the United States: 2007, NAICS code 5171102 (issued Nov. 2010).

* See id.
> A list of OVS certifications may be found at http://www.fcc.gov/mb/ovs/csovscer.html.

%6 See Thirteenth Annual Cable Competition Report, 24 FCC Red at 606-07 para. 135. BSPs are newer firms that
are building state-of-the-art, facilities-based networks to provide video, voice, and data services over a single
network.
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E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

17. The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its proposed approach, which may include the following four alternatives (among others): (1)
the establishment of differing compliance or reporting requirements or timetables that take into account
the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small
entities.”” We seek comment on the applicability of any of these alternatives to affected small entities.

18. The requirements proposed in the Notice, including those affecting small broadcasters
and MVPDs, are largely mandated by Congress. They would in most cases create minimal economic
impact on small entities, and could provide positive economic impact by increasing viewership by
persons with visual impairments. The Commission has statutory authority to determine the effective date
of the rules, and to exempt parties or classes from operation of any or part of the proposed rules. We
invite small entities to submit comment on the impact of the proposed rules, and on how the Commission
could further minimize potential burdens on small entities if the proposals provided in the Notice, or those
submitted into the record, are ultimately adopted.

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules

19. None.

575 U.S.C. § 603(c)(1) - (c)(4).
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APPENDIX C

2000 Report and Order and Order on Reconsideration

Federal Communications Commission FCC 00-258
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Washington, D.C. 20554
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Implementation of Video Description of )
Video Programmuing )
)
REPORT AND ORDER
Adopted: July 21. 2000 Released: August 7, 2000

By the Commussion: Copunissioner Ness issuang a statement, Comnussioners Furchtgort-Roth and Powell
concwmng m part, dissenting in part. and 1ssuing separate statements.
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L INTRODUCTION

1. In thus Reporr and Order, we adopt rules designed to bring the benefits of 11deo description to the
commercial video marketplace. Video description 1s the description of kev visual elements 1 programming.
inserted mto natural pauses m the audio of the programming. It 15 designed to make television progranmmng
more accessible to the many Amenicans who have visual disabilities. As we have noted m tlus proceeding
and elsewhere. television 1s the primary source of news and mformanon for the majority of Americans. and
provides hours of entertaimment each week The Comnmussion has already adopted rules to make the
important mechum of television mare accessible to persons with hearmg disabilities.* Today we adopt mimal
video description rules to make television more accessible to persons with visual disabilities.

2. Public broadcasung has developed and refined the process of producing and distnbuting
programnung with video descnipnion over the last ten vears, but virmally no commercial market has
followed. Descriptive Video Service (DVS). associated with the nonconmmercial broadcast station
WGBH. has descnibed more than 2000 PBS programs. and more than 80 films for the Tumer Classic
Movies channel * Currently, DVS provides “closed” video description — which runs on the Second Audio
Program (SAP) channel and so can be heard at the discrenon of the viewer — for four daily programs.
several weekly programs. selected episodes of other senes, and selected specials’ Some commercial
broadcasters also have the technical ability to provide “closed” video descnption bur none have done so.
Some cable systems have the capability to provide programmung with video description. but do so only on
very linuted channels. such as the Tumner Classic Movies channel, and linle if any of this programming 15
available without the assistance of public fimding® As a result. only a very small fraction of
programuming contains video descriphon

3. This Reporr and Order follows Commission review and study of video descnption for nearly five
vears, including three notices on the matter, and two reports to Congress The Commussion issued its first
Notice of Inguiry on video description 11 1995° Section 713(f) of the Comnmnications Act.® added by
the Telecommmumcations Act of 1996. durected the Commussion to commence an mnquiry oo video
description. and report to Congress on 1ts findings. Using the record developed in response to the Firsr

! See Closed Captioning and Video Description of Video Programming. Implementation of Section 305 of the
Telecommumnscations Act of 1996. Video Programinung Accessibility. MM Docket No. 95-176. Report and Ovder.
13 FCC Red 3272 (1997), recon. granted in part and denied in part. 13 FCC Red 19973 (1998) (adopting closed
captioning rules) Se# also Second Report and Order. FCC 00-136 (released Apnil 14. 2000) (adopting rules to
enhance the accesaibiliry of emergency information for persons with heanng disabilines)

1 WGBH a1 2. The commenters snd reply commenters in this proceeding. and the abbreviations by which they are
teferred to in this document, are set forth 10 Appendix A.

* ~PBS Schedule™ (visited June 15, 2000) <

* With financial assistance from the U S. Department of Educaticn. the Narrative Television Network also
provides “open” 11ideo description (f .. as discussed below. the video description cannot be wmed off) for the
Good Life TV Network. In addition. Kaleidoscope Teletision. the cable programming netwerk devoted to the
lifestyles of persons with disabilities. provides “open” description of movies each week.

¥ Closed Captioning and Video Description of Video Programming. MM Docket No. 95-176, Norice of Inquiiry.
11 FCC Red 4912 (1995) (First NOI)

fa7US8.C §613(H
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NOI. the Comnussion 1ssued the required report to Congress in 1996, The Comnussion then 1ssued a
second Norice of Inquiry 1n 1997.% and submutted more informaton to Congress on video descniption 1n its
1997 annual report on competition m the markets for the delivery of video programmung’ Given the
mportance of enhancing the accessibility of \ideo programming to persons with visual disabilities. and
the fact that commercial broadcast stations and MVPDs had not developed video descripnon further
dunng our periods of review. we 1ssued our Notice of Proposed Rulemaking last vear in 1999 ¥

4. The record demonstrates the importance of video description to persons with visual d.lsabdlnes
although support for our proposal was not unanimous among blind and low vision commenters.'
Margaret Pfanstiehl. a pioneer i the field of video description and who herself has low vision. explamns
that “when plays, movies. films . . are professionally descnbed. a wealth of information becomes
available. Blind children and adults are amazed at the prevalence and importance of body language in
transontting non-verbal messages. ™ The comments of the American Council of the Blind contamed more
than 250 e-mails and letters of support for rules, which explained how video description enhances the
understanding of blind and low vision people of television progranming and cultural behavior such as
body language. and gives them a feeling of ndependence * One commenter said that “[w]hether or not
one snll defines the medum as a “vast wasteland.” there 1s no denymg that TV 1s the mechanism we
Americans tum to. to define ourselves and one another. Blind people have just as much need as any other
Americans to expenence this medium ™™ A user of WGBH's DVS echoes similar views: ~[w]hether
entertaning. educational or cultural. television has become an integral part of Amencan hfe. 1. and other
blind and visually impasred pu:?lc have always participated 1n television viewing. but with DVS. we are
finally parficipating equally. Helen Hams, founder of a description service. says that “[vhdeo
description effectively bndges the gap between the blind and mainstream society by creatng a shared

" Closed Captioning and Video Descnption of Video Programming. Implementation of Section 305 of the
Telecommunications Act of 1996. Video Programmng Accessibility. MM Docket No. 95-176. Reporr. 11 FCC
Red 19214 (1996) (lideo Accessibiliny Reporr).

¥ Annual Assessment of the Status of Competition in Markets for the Delivery of Video Programming. CS Docket
No. 97-141. Nonice of Inquiry., 12 FCC Red 7829 (1997)

? Annual Assessment of the Status of Compennon in Matkets for the Delivery of Video Programmng. CS Docket
No. 97-141. Fourrth Annnal Report. 13 FCC Red 1034 (1998) (Fourth Annual Report).

® Implementation of Video Description of Video Programming. MM Docket Nc 99-339. Norice of Proposed
Rulemaking. 14 FCC Red 19845 (1999) (Norice).

! The American Councsl of the Blind. the American Fonadation of the Blind, and many persons with 1isual
disabilines filed comments supporting the Commission requring some programming to contain video description.

The National Federation of the Blind and a number of its members. however. filed comments asking the
Commussion to take steps to enhance the accessubbity of text-based information m video programmung (such as
emergency mformancn, the names of speakers. and contact information 1n adverusements). mstead of requiring a
limited amounr of programming to contain video descripticn. We address these requests below.

2 Metropolitan Washington Earat 7.
B ACB at Appendix A
¥ ACB at Appendix A (e-mail of Penny Reeder)

17 -DV'S Viewer Comments™ (visited June 15. 2000). < www wgbh org wgbh access dvs:dvscomments hrml >
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experience which leaves the blind with an mcreased sense of normalcy 1a therr lives ¢

5. Govemment officials and industry members have supported video description as well Several
members of Congress have submitred letters to the Comnussion in support of our proposals. and at least
one mdustry member has submitted a letter in suppon of video description.*

6. Today we adopt imtial video descnption rules, designed to benefit persons with visual disabilites.
but not 1mpose an undue burden on the programmung production and distribution ndustries. As explaned
below. we conclude that we have the authoriry 1o adopt video description rules. and requure the top broadeast
stanons and omltichannel video programnung chstnbutors (MVPDs) 10 provide progranmmng with video
description on the top programuung networks. This wall ensure that the broadcast stanions and MVPDs that
reach the most people will provide wideo descripnon for the most watched progranming  We also adopt
rules to enhance the accessibility of emergency information for people with visual disabihines. Specifically.
we adopt rules as follows:

»  We requure affiliates of the top four commercial broadcast TV networks 1n the top 25 TV markets to
provide 50 hours per calendar quarter of prume nme and'or children's progranuming with video
description.

e We also requue MVPDs wath 50.000 or more subscribers to provide 50 howrs per calendar quarter of
pnme ume andior chuldren’s programmung with video descnption on each of the top five natonal
nonbroadcast networks they camry.

e In addinon we requure any broadcast station. regardless of 11s marker size. 1o “pass through™ any video
desciption 1t receives from a programmung provider. if the broadcast station has the technical capability
necessary to do 50, and we require aoy MVPD. regardless of its munber of subscribers. to “pass
trough ™ any video description 1t receives from a programnung provider. of the MVPD has the techmcal
capability necessary to do so on the channel on which it distnbutes the programmmng of the
programmng provider.

e The first calendar quarter these rules will be effective wall be Apnl-June 2002

s  We also require broadcast statons and MVPDs that provide local emergency mformation through a
regularty scheduled newscast. or an unscheduled newscast that inferrupts regularly scheduled
programmung. 0 make the cnocal detads of that informanon accessible to persoms with visual
disabilines in the affected local area We also requure broadcast statious and MVPDs that provide local
emergency information through another manner, such as a “crawl” or “scroll” to accompany thar
infortnation with an aural tone to alert persons with visual disabilities that they are providing emergency
information. Tliese rules relating 10 emergency wnformaton will become effective upon approval by the
Office of Management and Budget.

7. The rules we adopt today mark a starhng pownt for further development of video descnption,

Y RPT &t 2.

" L etter from Rep. Wayne T Gilchrest to Willlam E Kemnard. Chairman FCC (March 22. 2000): Letter rom
Rep. Gerald D Kleczka to Wilham E Kennard, Chainman FCC (March 22, 2000): Letter fiom Sen. John F
Kery to William E. Kennard. Chairman, FCC (July 1. 1999): Letter from R E. Turmer. Vice Chairman Time
Wamer. to William E. Keanard. Chauman FCC (May 4. 1999)
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depending on the efficacy of, and consumer demand for. video description implemented as a result of thus
Report and Order. We expect the expenence of the broadcast stations, MVPDs. and networks affected by
our rules to gude the industry, the public. and the Commussion on whether. how. and when we should phase
1n more broadcast stations and MVPDs. as well as more programnung. Although the rules we adopt today do
not apply to digital broadcasts. we expect ultimately to require digital television broadcasts to contamn
video descniphon. We believe. however. that the decision on how and when 1o develop those
requirements should come after there has been further expenence with both dimtal broadcasting and video
description.

O. BACKGROUND
A. Audience for Video Description

8. Video descrpton 1s designed to make television programming more accessible to persons with
visual disabilities. and enable them to “hear what they cannot see. ™ Thus, the pnmary audience for
video descnption is persons with visual disabilities. Estimates of the number of persons with visual
disabilities are as high as rwelve million ” This eshmate includes persons with a problem seeing that
cannot be corrected with ordmary glasses or contact lenses. with a range in sevenity.™

9. A disproportionate number of persons with visual disabilities are seniors. The Natonal Center
for Health Stahistics reports that eye problems are the thurd leading cause, after heart disease and arthnitis,
of restnching the normal daily activities of persons 65 years of age or older.” Wlule only 2-3% of the
population under 45 years of age has visual disabilithes. 9-14%5 of the population 75 years of age or older
does. This means that as the population ages, more and more people will become visually disabled.™

10. Secondary audiences for video description exist as well.  For example. at least one and a half
million children between the ages of 6 and 14 with leaming disabilites™ may benefit from video
description. Because the medium has both audio descnption and visual appeal, 1t has sigmficant potential
to captuse the attenton of leaming disabled children and enhance their information processing sklls.

8 First NOI 11 FCC Red at 4913 € 1 (NOJ) (citing Telecommuaications Reform. Hearings on S. 1822 Before the
Commuttee on Commerce, Science, and Transportation. lO3"’Cong.. 2d Sess. (1994) (statement of Margaret R.
Pfanstiehl. President of the Menopolitan Washington Ear)).

¥ Norice, 14 FCC Red at 19847.7 5 (citing Letter from Larry Goldberg, Director. CPB-WGBH Nartional Center
for Accessible Media. to Meryl Icove. FCC 2 (Nov 4. 1998) (NCAM Letter)). See also AFB at 1 (10 million
“blind or visvally"impaired Americans): U.S. Dept’ of Commerce. Economics & Statisucs Admin . Bureau of the
Census. Staustical Abstract of the U.S. 149 (1998) (8 millicn).

¥ Norice. 14 FCC Red at 19847.7 5 (citing NCAM Letter at 5) NFB states that approximately one million people
are legally blind. NFB at 1.

! Nonce. 14 FCC Red at 19847. 7 6 (citing NC AM Letter ar 5-6).
2 1998 Statistical Abstract of the U.S_at 149

2 Jaclyn Parker and Comne Kirchoer. Who s Warcking” A Profile of the Blind and Visually Impaired dudience
for Television and ['ideo at v (1997).

M 1998 Staustical Abstact of the US. at 150

36



Federal Communications Commission

FCC 11-36

Federal Commnunications Commission FCC 00-258

Described video programming capitalizes on the different perceprual strengths of learming-disabled
children. panng their more-developed modality with their less-developed modalitv to reinforce
comprehension of informaton **

B. Process of Providing Video Description

11. WGBH's DV'S states that 1ts process of descnbing programmung begins wath a descnber viewing
a program. and wniting a scpt to descnbe kev visual elements. The descniber tumes the placement and
length of the description to fit within natural pauses 1n the dialogue. The narration is recorded and ouxed
with the ongnal program audio to create a full audio track with video desenption. That audio mack 1s
then laid back to the master on a spare channel 1f the programmung is intended for broadcast. and to a
separate master if it 1s intended for distnbunon by home video™ When the audio track with video
description 15 provided on a separate audio channel for broadcast. viewers decide whether they wish to
hear the video description.  Viewers who wish to hear the description must activate the Second Audio
Program (SAP) channel on their TV sets or VCRs. “Closed” video description refers to the process of
providing video description on the SAP chanmel.”” SAP reception 15 a standard fearure of most TV sets
and VCRs built since 1990 ®  SAP-capable TV sets and VCRs can be relanvely inexpensive — less than
$150 — and converter boxes are also available for use with TV sets and VCRs that are not SAP-capable *

12. WGBH describes programmung for approxumately $4000 per hour. and the Narratve Television
Network. winch also cumrently descnbes programming does so for approximately $2000 per hour ¥ Given
that PBS’ progranmmng budgets are around $1.5 nulhion per hour for dramas. and $750.000 per hour for
documentanes.’! WGBH's current cost of descnbing programming 15 less than 1%5 of the production budget
of PBS documentanes and dramas. WGBH. as well as the Namative Television Network. state that the
production schedules for video description are sinnlar to those for closed captioning, and that the process has
bemteﬁn!cdmudummy)mdmclosedcapnomngandﬂrtcn}m that video descnpuion, has been
provided *

13. Programnung providers that wish to dismibute prograinnung on the SAP channe! rypically need
the capability 1o support three audio channels at all points in the dhstnbution process. This 1s because two
audio chanmels are used to support left and nght stereo, so that a thud audio channel 15 necessary to
support 3 monaural mmx of the man audio and the video descnipnon  The programmung provider
transouts both audio tracks as part of its man signal. Networks. broadcast statons. and MVPDs that do

¥ Notice, 14 FCC Red at 19848, € 7 (cuting NCAM Letrer at 6)

* “Frequeatly Asked Quesncns about Descnptive Video Service.” (vasited Juae 15, 2000)
www weh! w dvs dvsfag html

¥ By contrast. “open” video description refers to the process of providing video description as part of the main
andio track

* WGBH at 2

= Norice. 14 FCC Red at 19849, € 12 (cinng NCAM Letter at 12)
¥ NTNat2-3. WGBH at 17

' WGBH at 16.

* NTN Reply at 2: WGBH Reply a1 27.
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not have the capability to support three channels of audio generally need to upgrade equipment and plant
winng to do so. The cost depends on the amount and nature of the equupment that needs to be upgraded.
According to WGBH. 169 public TV stations have installed the necessary equipment to provide
programnung with 1ideo description via SAP. and the one-time routing and transnussion costs of doing
so ranged from $5,000 to $25.000.*

14. A number of commercial broadcast and nonbroadcast networks have provided programming with
Spamish language as a second audio program.  Each of the top four commercial broadcast TV networks
has provided a Spanish language soundtrack as a second audio program. on at least an occasional basis.
At least thirty-three ABC affiliates have the capability to pass through a second soundirack on the SAP
channel: ar least twenty-three Fox affiliates do: and approximately twenty NBC affiliates do.* Some
nonbroadcast networks, such as HBO and Showtime, also have offered a Spamish langnage soundtrack as
a separate audio program.” and. as noted above. Tumer Classic Movies has provided a soundtrack with
video description as a separate audio program. Some MVPDs that carry their programmng provide the
audio on the SAP channel. Information submutted by the NAB and NCTA suggest that the cost for any
network that cannot currently support a third audio channel to upgrade 11s facilines to do so on a
consistent basts ranges from $100.000 to over $1 mullion *

3 WGBH at 15.

* Norice. 14 FCC Red at 19855, 26 {citing NCAM Letter at 10). In its formal comments. NAB also provided
some information on costs it stated that one major nerwork estimated that it would cost 1ts affiliated stanons
$800.000 to upgrade their satellite receiver facilities, and that it would cost 11s owned and operated stations
$400.000 to upgrade their studios. NAB at 16-18. NAB does not ideanfy the network. o1 the number of the
nerwork's affibated and owned and operated stations that need to upgrade their facilittes. Therefore. it 1s not
possible to use the mformation to determune a per-station cost

One week before the Commuission 15s5ued the Sunshine Notice in this proceeding the NAB submutted an ex parte
presentation which indicated thar it would cost stations on average $160.000 per station to support video
description. Se¢ Letter from Jack N. Goodman. NAB 1o Magalie R. Salas. FCC 1 & App. at 6 (July 7. 2000)
(NAB July 7 Ex Parre). NAB still did not provide any detailed support for these cost figures In evaluatmg the
parties’ cost data. we give WGBH's greater weight because they are represented 1o be based on the actual
experience of noncommercial stations that have upgraded to support programming with video description

¥ “Monday Night Football on SAP” (August 6. 1999) www abcmnf. :
(idenufying ABC affiliates mn at least 33 markets v.here SAP 1S a\'a.dlble] "FO‘{ Sports to bmadcast 707 All-Star
Game™ (visited June 1, 2000) « www (ooting that 23 Fox
affiliates have the technical capability to camry SAP): El.i.zabﬂh Iensen. ‘Networks See Benefits of Becoming
Bilingual” (August 9. 1999) <wawrw nabe.org press reprints-990809¢ html> (stating that fewes thaa 20 NBC
affiliates have SAF technology) Although Commission staff has not been able 1o locate any information
identifying the number of CBS affiliates with SAP capabuliry. the CBS nentwork has provided Spanish language
audio for the SAP channel Id.

* HBO at 5; NCTA Reply a1 9-10.

"NAB at 15-16; NCTA at 14-15. Although as noted each of the top four commercial networks already provides
some Spanish language audio for the SAP channel. NAB states that an uudentified major network estimates that it
would cost over $1 nullion to upgrade its network origination center and satellite distribution system to support a
third audio channel on a consistent basis NAB at 15-16. NCTA estimates that it would cost berween $100,000
and $200,000 for cable networks that cannot currently support a third audio channel to upgrade their facilities to
doso. NCTA ar 14-15.
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C. Commission Activities

15. The Commmission first considered video description when 1t i1ssued a Nofice of Inquiry on closed
captioning and video descniption on December 4. 1995 ® Several months later. the Telecommumications
Act of 1996 became law. Section 305(f) of the 1996 Act added new section 713 to the Communications
Act of 1934 ¥ Section 713(f) directed the Commission to commence an inquiry on video description. and
report to Congress on 1ts findings. including an assessment of ~appropnate methods and schedules for
phasing video descriphons into the marketplace, rechnical and quality standards for video descriptions, a
defimition of programnung for which video descniptions would apply. and other technical and legal 1ssues
that the Comnussion deems appropriate.”

16. On July 29. 1996. the Comnussion released the required report.® The Comnussion suggested that
“[ilnthal requrements for video descnption should be applied to new programnung that is widely
available through national distnbution services and attracts the largest audiences. such as prime tme
entertainment series. . . . Lower prionity for video description should be given to programmung that is
primarily aural m nature, including newscasts and sports events ™ The Commission concluded that 1t
should momitor the service and seek more information in the contexr of 11s aunual report on competition in
the market for the delivery of video progranmuing

17. On January 13. 1998. we released our second report on video descniption, as part of our anmual
repart to Congress on compention in the market for the delivery of video programming ¥ We stated that
“any requurements for video description should begin with only the largest broadcast stations and
programaung networks that are better able 1o bear the costs involved. . . . For example. 2 nummal amount
of video descnption could be required to be provided by the larger broadcast stations mn the larger
markets, and by the larper video programming networks ™ The Comnussion also suggested that “a
penod of mal and expenmentaton would be beneficial so that more specific information would be
available as to the types of programming that would most benefit from descniption, the costs of providing
video description, and other matters.”™

18. In November of last year. we adopted a Notice of Proposed Rulemaking m this docket. gaven that
video descripnion had not become more widely available 1n the commercial video marketplace. As ser
forth 1n greater detail below. we outlied 1n the Norice a kind of proposal that we envisioned as a staring
pomt for our mutial vadeo descnption rules. Consistent with our observations 1 the reports to Congress.
we proposed to require the larger broadcast stations and MVPDs to provide video description for the

3 Firsr NOL 11 FCC Red 4912

¥ aTUSC §613

* Ideo Acceszibiliny Report. 11 FCC Red 19214
111 FCC Red at 19270 9 140.

“ 11 FCC Red at 19271, 7 142

* Fourth Annual Report. 13 FCC Red at 1034. The Commussion had previously released a notice on video
description. among other things. (o develop a record for thus report  See Second NOI. 12 FCC Red 7829

“ {1 FCC Red at 1170. 9271

* 11 FCC Red a1 11709 271
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most-watched and widely distributed programmmung. We recerved more than 100 comments and reply
comments in response to the Norice.*

IIL ENTITIES TO PROVIDE PROGRAMNMING WITH VIDEO DESCRIPTION
A. Broadcast Stations in Top 15 DMAs

19. Background. In the Norice. we proposed to hold broadcast stations 1n the top 25 DMAs and
affibated with the four largest commercial broadcast networks responsible for providing programmmng with
video descnpuon’ We soughtcomnemonwpmposal and on the costs associated with both producing
and distnbuting descnbed programnung * Although NAB argued agamnst any rules (suggesting among other
things that 1t would be costly to provide video description). 1t supported our proposal to limit the rules to
affiliates of the top four networks 1n the top 25 DMAs 1f we established rules * Other commenters. however.
asked that we require affiliates of other networks. such as PAX. UPN. and WB. 10 provide programnung
with video descnption® Some commenters also asked that we requure stations in DMAs beyond the top 23
to p!owi‘-e programmung with video description now. and that we adopt a schedule to phase 1n stations 1n all
DMAs *

20. Dascussion. We adopt our proposal 1o require broadcast stations in the top 235 DMAs affiliated with
the top four commercial broadcast networks (ABC. CBS. Fox. and NBC) to provide programmung with
video descniption.* Our goal m this proceeding 1s to adopt rules designed to enhance the availability of video
description, but not impose an undue burden on programmung producers and distnibutors. Broadcast stations
i the top 25 DMAs reach approximately 50% of U.S. TV households.” Those affiliated with the top four
broadcast networks provide the highest-rated programming, i.e.. the most-watched. and therefore the most-
adverhser-supported, programmuing. Some affiliates of the top four networks in the top 25 DMAs already
have the technical capability necessary to provide programming with video descniption. Those that do not
are likely to have the resources to acquire that capability without being unduly burdened. Indeed. NAB
survey data suggests that between one-third and one-half of the broadcast stations in the top 25 DMAs

* The commenters and reply commenters. and the abbreviations by which thev are referred to m this document.
are set forth in Appendix A.

“ 14 FCC Red at 19854, 925,

“ 14 FCC Red at 19855. € 26.

¥ NAB Replyat 7.

¥ ACB at4-5: MATP at 2; NTVAC at 7: WGBH at 3.

1 Clive at 2 (top 35 markets imtially): NTVAC at 5 (rop 35 markers initially): WGBH at 3. 4-5. 9. 11 (top 33
DMASs imtally)

8 Imphest in our decision 1o hold the largest broadcast stanons (and larger MVPDs. as defined below) responsible
for providing programmung with video description is the decision to bhold programmuag distnibutors. as opposed to
programming producers, responsible for compliance with our rules.

 Nielsen Media Research. Inc . Media Research Serices Group. “U.S Television Household Estimates.” (Sept.
1999).
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already broadcast on the SAP channel ® Although we nught require more broadcast stations to provide
video descnption over tme. depending on the efficacy of and consumer demand for, \ideo descnption
inplemiented as a result of this Reporr and Order. we beleve that we should postpone adopting a phase-in
schedule unnl after the broadcast stations and MVPDs that are subject to our inihal rules have gamed some
expenience providing video descniption.  This expenence can provide the industry. the public. and the
Conumssion with an wnformed basis upon which o propose such a schedule

21. In order to help us determme winch stanons we should requure to provide video desnpnon. we
sought comment n the Nofice on the number of broadcast stations that have SAP capability. and the cost to
become so equipped ¥ No commenter provided data on the number of commercial broadeast stations that
have the capability to broadcast on the SAP channel ™ As noted above, however. each of the top four
commercial broadcast TV networks has provided Spamsh language audio on a second soumdirack, and a
number of ther affiliates have camed that soundwack. ABC has advernsed that it provides Spamsh
language for the entwe season of Mmda‘l Might Football. and that affiliates 1n ar least thurty-three markets
wansmt that audio on the SAP channel” Many of these affiliates are in the top 25 DMAs. Fox has also
provided Spanish language audio for several programs. and ar least rwenty-three affiliates have the capability
10 broadcast that audio on the SAP channel ® NBC has provided Spamish audio for several programs. and
approxumately twenty NBC affihates have the capability to broadcast that audio on the SAP channel. CBS
has also provided Spatush language andio on the SAP channel ® Other broadcast networks. such as PAX.,
UPN. and WB. however, do not appear currently 10 offer Spamsh language audio on the SAP channel

22 The NAB suggests that the networks and their affiliates that have offered Spash language audio
have employed ad hoc. only temporary solunons to do so. and that it 15 altogether different — and may cost
one “major network” over $1 million. and 1ts affiliates (in the aggregate) hundreds of thousands of dollars —
to support a third aucho channel on a consistent basis.” Aside from the fact that NAB does not document or
explam these costs m any detal the simple fact that the networks and thewr affiliates have provided Spanish
language as a second audio program — with one network providing several hours per week for an ennre
season — indicates that it can be done in a cost-effecnve manner. In addinon, WGBH states that the PBS
network did not spend anvwhere near $1 nuilion 10 upgrade its ongnation center and satellite dismbution
system 10 support video descnption.® As we observed in the Norice. WBGH also points out that it cost PBS

% NAB submitted survey data that shows that: 45% of stations 10 DMAs 1-10 equipped to broadcast on the SAP
channel m fact do 0. and 35% 10 DMAs 11-25 do se NAB App. at6

5 {3 FCC Red ar 19855. € 26

% NAB did ot provide any information m its comments on the number of commercial broadeast stations that have
the capability to broadcast on the SAP channel As pant of a laver ex parze presentation. however, NAB indicated
that approximately 70%% of broadcast stations in the top 50 DMAs have the capability to broadcast on the SAP
chanuel NAB July 7 Ex Parre at App. at 2.

¥ “Monday Night Foorball on SAP” (Aug. 6. 1999) < abemaf po com news news19990803 page huml

* -Fox Sports to broadcast 70® All-Star Game ™ (visited Juae 1. 2000)
xww majerleag. 1999 allstar news foxbicadeast html

 Elizabeth Jensen, “Networks See Benefits of Becoming Bilingnal” (Aug 9, 1999)
www.aabe ¢1g. press 5 99080% html -

£ NABat15-19

! WGBH Reply at 17
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metnber stations only around $5000-$25,000 to upgrade their stations to acquire the rechncal capability to
support video descnpton ® In addition. WGBH offers a vanety of techmcal solutions at every pomt in the
distribution process to suggest that the cost of supporting a third audio channel 1s far less than NAB claims
WGBH further suggests that the revenues of the largest broadcast stations are more than sufficient to offset
any costs associated with upgrading ® The annual advertising revenues of the pnmary affilates of the top
four commercial networks in the top 25 DMAs range from $28 mullion to $315 million *

23. NAB sugpests that any equipment that 15 upgraded to support a third audio channel will become
obsolete when the networks and the stahons fully convert to DTV.* WGBH suggests. however. the
equipment to support more audio channels will be necessary for DTV. such that any money spent now will
not be wasted® According to WGBH. our video descnption rules therefore will work in tandem wath the
transinon to DTV

B. Multichannel Video Programming Distributors with At Least 50,000 Subscribers

24 Background. In the Norice. we proposed to requure the ~larger MVPDs ™ to provide programmung
with video descnption on nonbroadcast networks that reach 50%% or more MVPD households ®  We sought
comment on how to define larger MVPDs. and on our proposal ® NTVAC and WGBH both suggested that
MV'PDs that serve 500.000 or more subscnibers should qualify as larger MVPDs. and WGBH explained that
eighteen multiple system operators (MSOs) would so qualify.  NCTA suggests. however, that any cut-off
for larger cable operators should take into account the size of each system. since a large MSO may have

2 14 FCC Red at 19855, % 26 As noted above, NAB submtted an ex parre presentation one week before the
Compussion issued its “Sunshine Notice.” which suggested that it would cost stations on average $160.000 to
upgrade their facilities to support video description. NAB July 7 Ex Parre at 1 & App 6. As explained above, we
give WGBH's cost figures greater weight
“ WGBH Reply at 18-22. WGBH describes possibilities and solutions for every poiat in the distnbution process.
WGBH explains that all major professional tape formars used by networks and studios support four channels of
audio. It identifies common solutions for routing multiple channels of audio around a network or studio plant. It
states that standard micrewave technology (used by a network between its origination center and uphink facilivies.
or by the station between 1ts studio and downluak facilities or ransmitter) has supported multiple audio chanaoels

for vears. It also states that a single satellite transponder can support many services. incloding multiple audio
chaonels.

WGBH also describes an alternative. inexpensive solution. where additional audio is wserted into the vertical
blanking interval (VBI). which renders rewirmg and some other upgrading unnecessary. WGBH states that the
necessary encoder costs $2.150 and the necessary decoder costs $1.700 WGBH at 21

* WGBH Reply at 24.

% BIA Research Inc.. Media Access Prc Database. July 11. 2000.

*NABar19.

¥ WGBH Reply at 28.

% 14 FCC Red a1 19854-19855. 7 15

¥ 14 FCC Red a1 19854-19855. 9 25

UNTVAC at 7: WGBH at 10.
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systems around the country that vary greatly i size ' NCTA also pomts out that more than 40 cable
networks serve 50% or more of MVPD households.” and that a cable system would need to associate SAP
capability with each channel on which 1t seeks to provide programmung with video dcscﬁpﬁon' NCTA
suggested that only 5-15% of the channels of a rypical cable system currently have such equipment. and that
1t would cost several thousand dollars per channel to acquure it. and an additional several thousand dollars to
upgrade satellite receiving equipment. * DirecTV suggests that DBS operators should not qualify as “larger
MVPDs" because of the “unique burdens™ that providing programmung with video descniption would place
on them. particularty i providing the programmung of local broadcast stations. ™

25. Discussion We require MVPDs that serve 50.000 or more subscribers to provide programmuing
with video descniption on each of any of the top five nonbroadcast networks they carry. as defined by prune
time audience share, as well as the programmung of broadcast stations and other networks they carry. under
certam circumstances, as described below. We believe this result 15 consistent wath our goal of enhancing
the availability of video descnption wathout imposing an undue burden on the programmung production and
distnbuhon wndustnes. The “larger MVPDs as we define them include approximately 275 cable systems
that serve approximately 50% of MVPD households,® and two DBS systems that serve 12 mullion
customers. The top five nonbroadcast networks as we define them mclude those with the most-watched

programmung dunng pnme time.

26. As NCTA explams.” cable systems and other MVPDs nmst have the capability to support a thurd
audio channel for each channel on which they intend 1o provide programnung with video description. Tlis
suggests that, while it might not be burdensome for many nonbroadcast networks to provide programmung
with video description. 1t nmght be burdensome for cable systems and other MVPDs to retransmmt
programmmng with video descnption on many nonbroadcast networks. We have therefore decided to Limit
the number of nonbroadcast networks for which “larger MVPDs™ must provide video description to a
smaller number than we proposed. We select the top five nonbroadcast networks. Given that we below
requise MVPDs to provide programming with video description cuning prime tine. ® we define the top five
nonbroadcast netwarks in terms of prime time audience share. as determmed by an average of Nielsen pnme
time ratings for the time period October 1. 1999-September 30, 2000. We recogmze, of course. that the top
five nonbroadcast networks. as measured by audience share, do not typically have as high an audience share
as the top four broadcast networks. or even the broadcast networks that are not subject to our rules. as several

"I NCTA Reply at 14,

TNCTA a123.

BNCTAat15.17.

¥ NCTA at 15-16.

 DirecTV at 5-6. 9. For example. DirecTV explawms that 1t 15 a national service that camries the programnung of
many broadcast staticns affiliated with the top four networks in the top 25 DMAs. with the result that a
requirement 1o carry video desciiption of these stations alone would requure 1t to carry video description on 100
channels. DirecTV at 6.

8 -Cable Industry at a Glance: Systems and Subscribers by Number of Subscribers 1 System” (visited May 23,
2000) <geta cvberserv.com gs-user_pages dev(gum.ofsubs).cfim ™.

T NCTA at 23.

" MVPDs may instead provide video descnption for children’s programming if they prefer.
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commenters pomt om ® These nonbroadcast networks. however. have substantial resources. and our
underlying goal i this proceeding 15 to enhance the availability of video description without imposing an
undue burden on the television programmung production and dismbution industres.

27. The perchannel costs for MVPDs also suggests that the cur-off for “larger MVPDs™ should be
based on cable system size, not MSO size. No commenter, however, suggested a pamcular svstem size. We
have decided 1o apply our rules to systems with more than 50.000 subscnbers. These systems include
approximately 275 cable systems that reach approximately 50% of cable subscnbers. just as our rules affect
broadcast stations that reach approximately 50% of US TV households. NCTA suggests thar the maxymum
costs for cable systems to upgrade equipment would be around $3000 per channel ($2000 per channel to add
a stereo generator with SAP capability. and $1200 per channel to add addimonal decoders or sound
processing capabilities, or to upgrade satellite recervers)™ These costs appear to be more than offset,
however, by revennes. If each subscniber pavs an average of approximately $45/month for cable service®
provided by a system wath 50.000 subscnibers. the smallest cable system subject to our rules would appear 1o
collect 533.25 unllion per montl. or $27 mullion per vear. These revemues do not include those from other
sources.™

28. Our decision to apply our mles o MVPDs that serve at least 50.000 subscnbers will also include
two DBS systems that together reach an additional 12 nullion subscnibers. Direc TV indicates that 1t would
need 10 modify its network 10 order to support three audio channels, and that 1t would cost “tens of millions
of dollars™ to do so even if 1t were requured to provide programmung with video description on just a few
channels.® DirecTV. however, had more than 8.5 mullion customers as of May 2000.* and DBS' average
programnung price was $30 per month ® This means that Direc TV subscnber revemues appear to be over
$2350 mullion per month. or over $3 billion per year. Although EchoStar. the other major DBS camer. did
not file comments m thus proceeding. we note that 1t had more than 4 nullion subscnbers as of May 2000.%
such that fts subscniber reverrues appear 1o be at least $120 million per mnonth. or nearly $1.5 billion per vear.

C. Equipped Broadcast Stations and M\PDs

¥ AKE a1 18-19: NCTA a1 17-18.
¥ NCTA at 15-17
% paul Kagan Assocs . Iuc . “The Cable TV Financial Databook 19997 11 (1999).

2 Cable operators also recerve revenne from advertising custome: equipment. leased access fees. and non-video
services. such as Internet and cable telephony See In the Matter of Implementation of Section 3 of the Cable
Television Consume: Protection and Competiticn Act of 1992, Statistical Report on Average Rates for Basic
Service, Cable Propramming Services. and Equipment. MM Docket No 92.266. Reporr on Cable Indusmy
Praciices. FCC 00-214. ¥ 34 (released June 15, 2000)

S DitecTV at 6-7.
¥ “US DTH Subscribers.” (visited July 27. 2000). ‘wiww skyiepost com skyrepent dth_us il

¥ In the Matter of Anuual Assessment of the Starus of Competition in the Markets for the Delivery of Video
Programming. CS Docket Ne 99-230. Sixrh Annual Reporr. FCC 99-418. 7 70. 73 (released January 14, 2000)

¥ 1S DTH Subscubers ™ (visited July 27. 2000). - www skyreport. ort dth_us.
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29. Background. In the Nofice. we proposed to require larger MVPDs to “'pass through™ the SAP
channel audio containmng video description of any broadcast station they camed * We also proposed not to
require noncommeraal educational (NCE) statons to provide programnung with video descripnon. based on
the financial difficulties they face, pamicularly as they transition to DTV® A number of commenters
suggested that we should requure broadcast stanons, including NCE statons, and MVPDs that can “pass
through™ the SAP channel audio to do so Although APTS supported our proposal to exempt NCE
stanons,® several other commenters did not®' with WGBH suggesting that NCE stations. supported by
taxpayers. have a particular obligaton to air programmung that 1s accessible to all.”

30. Discussion We wall require all broadeast stathons, wcluding NCE stations. that have the techmcal
capability necessary to “pass through™ any second audio program contning video description that they
receive from thewr affiliated networks. Smularly. we will require all NMVPDs that have the techmeal
capabulity necessary 1o “pass through™ any secondary audio program containing video descnpnon that they
recewve from a broadcast station or nonbroadcast netwock. We believe this requurement 15 consistent wath
our approach to enhance the avmlability of video descnpnon but not impose an undue burden on
programming producers and distmibutors. WGBH states that 169 PBS member stanons alreadv have SAP
capability and currently provide 11deo description™ and our rule should not impose any significant burden
on them. In addinon. since our requirement wall only affect other broadcast stanons and NIVPDs that already
have the teclhiucal capabiliry necessary to suppont video description. we do not believe our rule will impose
anv burden on the affected stanons and MVPDs. We will consider broadcast stanons and MVPDs to have
the technucal capability necessary to support video description if they have virtually all necessary equiprent
and mfrastructure 1o do so. except for items that would be of numimal cost. To the extent our rule 1mposes
an undue burden on any pamicular broadcast station or MVPD. 1t 15 free to seek an exemption pursuant to the
standards we develop and set forth below w secnon VI

IV. PROGRANMDING TO CONTAIN VIDEO DESCRIPTION
A Amount of Programming
31. Background In the Norice. we proposed 1o require broadcast stations and MVPDs subject to our

mitial rules to provide at least fifrv hours per quarter (roughly four lms per week) of programoung with
video description™ Several commenters supported our proposal” Others supported more hours of

¥ |4 FCC Red at 1985219853, ¥ 20

% 13 FCC Red at 19855, 725

¥ NTN at 3-3: NTVAC ot 6: WGBH at 3. 4-5.9. 11
® APTS a3

*I MATP ar 2: NTVAC at 6. WGBH at 3-4. 15.
“WGBH m4.15

¥ WGBH ar 15.

M 14 FCC Red at 19855, 9 29

i Adapnve Environments at 1: NTVAC at 10 (for Year | in thewr proposed phase-in schedule): TDI at 4
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programming mutally. and/or a schedule to phase in more programming in later vears™ In the Norice. we
also noted that the Comnnssion had previously observed that some networks provide Spamsh language
audio on the SAP channel. We sought comment on the extent to wiuch other languages compete for use of
the channel. the impact (if any) of our proposal on these uses, and how any conflicts could be avoided.”

32. Discussion. We adopt our proposal to require the broadcast stations and MVPDs subject to
quarterty comphance requirements to provide at least fifty hours per calendar quarter of programmung with
video description” Our goal i this proceeding is 1o bning the benefits of video descnption to the
commercial video marketplace, while ar the same time not impose an undue burden on the broadcast stations
and MVPDs subject to our initial rules. We beheve that requening these broadcast stations and MVPDs to
provide fifty or more hours per calendar quarter of programming with video description satisfies this goal.
Although we might requure more broadcast stations and MVPDs to provide more programmung with video
description over tme, depending on the efficacy of and consumer demand for. video descnphion
implemented as a result of thus Report and Order, we continue to believe that we should postpone adopnng
such a phase-in schedule untl after the broadcast stanons and MVPDs subject to our imnal rules have gamed
some expenence in providing video descniption.  This expenence can provide the industry. the public. and
the Commmssion with an mformed basis upon which to propose such a schedule.

33. We clanfy. as suggested by several commenters.” that the broadcast stanons and MVPDs may not
count toward thewr 50-hour quarterly requirement programunng that thev have previously ared with video
description. once the rules go wmto effect. In other words. a broadcast station or MVPD mayv not count
toward 1ts 50-hour quarterly requurement any programmung 1t aired with video descniption after the effective
date of the rules when that same broadcast station or MVPD repeats the same programmmng later. Broadcast
stahons and MVPDs may. however. count any programmung they air after the effective date in excess of
their quarterly requirements, and that they repeat later. In addition theyv may count any programming with
video descriphon they air before the effective date of the rule, and that they later repeat after the effective
date. We also clanfy. as suggested by several commenters. that once a broadcast station or MVPD has ared
a particular program with video descnpton. all of that broadcast staton’s or MVPD's subsequent ainngs of
that program should contam video descniption, unless another use 15 being made of the SAP chanmel. We
mpose this requirement because it should not impose any burden on any broadcast station or MVPD subject
to our rules, or on their programmuing suppliers. This 15 because the cost of both descnbing programming,
and upgrading equipment and 1nfrastructure to distnbute 1it, generally should be a one-ume fixed cost. At the

same time, we will allow programming providers to repeat programmung without video description. if they
wish to make another use of the SAP channel. such as Spamsh language andio.

34. We also believe that our decision to requure that 50 hours per quarter. or roughly 4 hours per week

% See, e.g, ACB at 3. 5 (250 hours/quarter initially. followed by phasing in all children’s programming within 3
vears): AFB at 7 (20% of each nerwork’s series ininially. followed by an additional 20% within 5 vears). MATP
(10 bowrs/week initially. phasing 10 mere within 3-5 years): NTXN at 4 (phase in all prime time programmung
within 7 years), NTVAC 10 (4 hours:week initially. followed by phasing in all prime time programming within 7
vears. and all chuldren’s programanng until 3 hours-week). RPI (50 hours-quarter inadequate): WGBH (phase in
all prime time propramming within 7 years. and all children’s programming until 3 hours-week is reached).

9 14 FCC Red at 19856, % 30

% However. non-program minutes. such as advertisements and public service announcements, aired during a
described program need not be described.

% NTN at 4; NTVAC at 11; WGBH at 14
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of programiming with ideo descnption wall avord any conflicts between competmg uses of the SAP chaane]

Some nerworks use the SAP channel 10 provide Spamish audio or other services’™ Although as some
cormnenters pount out there 1s not a techmcal solunon to allow two uses of the SAP channel
sumiltaneously,' as others pomt out most networks that use the SAP channel to provide Spanish language
audio do so on a imited basis ' Those few networks that provide more extensive Spanish language audio
are not among the networks that will be affected by our riles.'” Thus. we beheve that our rules will not
create conflicrs between Spamsh language audio and video descipnon for use of the SAP channel
Although some commnenters believe that occasional uses of the SAP channel for different purposes wall
create viewer confusion "™ we believe any such confusion can be comrected through viewer education.

B. Prime Time vs. Other Tvpes of Programming

35. Background. In the Nofice. we proposed to requure the broadcast stations and MVPDs subject to our
munal rules to provide programmung wath video description dunng pnme time. or to provide children’s
programmung with video description. We sought comment on our proposal '™ Several commenters
supported our pr 1% Others suggested that we should not require cerfam rypes of progranmuing to
contain video description. or that we should require broadcast stations and MVPDs to provide both
chuldren’s and pnme time progranmung with video descnphon'” In the Notice. we also sought comment
on how people with visual disabilities will know when programming with video description is scheduled ‘%

36. Discussion We adopt our proposal to require thar the described programming must esther be shown

““HBO at 5: LULAC at 2 NAB at 21: NCTA at 12-13: NCTA Reply at 9-10. According to LULAC. some
portion of the programming of the following networks contams Spanush: ABC. CBS. Fox. NBC. Brava. Cartoon
Network. Cinemax. Comedy Central. Encore. HBO. The Movse Channel. Romance Channel, Sci-Fi Chaonel.
Showtime. Starz!. TNT. and USA. LULAC ar2

In addition to providing Spamsh audio. NCTA states that those cable networks that have the capability to
sopport a thurd audio chammel also use the channel 1o provide supplementary audio informabon. such as local
weather or warld news: enhanced TV commientary. such as commentary from a movie s director; and cue tones, o1
signals to alert head-end equipment 1o breaks in nalional programmung for msertion of local advertisements.
NCTA at12-13.

“NAB at 20

= WGBH at 18

 Approximately 85% of the programmung of HBO. The Movie Channel. and Showtime, and 0% of the
programming of Encore. contain Spanish andio. HBO ar 5: NCTA Reply at 9-10 We do not expect these
networks to be among the top five nonbroadcast networks subject to our rules

“ DurecTV: HBO at 6. NCTA at 1213

¥ 14 FCC Red a1 19855. 929,

o Adapnve Environments at 1: WGBH ar 17

%7 Clive at 3 (video programnung distnbutors should do both children’s and prime time programmung): NTVAC
at 10 (the ratio of prime prograpmung to cluldren’s programoung should be 3-to-1): RFI at 4.6 (FCC should uot
choose programmung): TDI at 4 (75% of programmuag should be prime time).

%14 FCC Red a1 19855 €29
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during pnme tme or be children’'s programmmng. Pnme tune programming i1s the most warched
programmung, and so programmung provided durmg this time will reach more people than programmng
provided at any other ime I[n addition. as we noted in the Notice. the several thousand dollars per hour cost
to descnibe programnnng 1s a very small portion of the production budget for the typical prime time program.
At the same time. as we noted mn the Nofice. programmmung with video descniption may provide a benefit not
only to children who are vsually disabled. bur also to those who are leaming disabled™  Programmmng
with video description has both audio descnption and visual appeal. and so has the potential to capture the
attention of leaming disabled children and enhance therr mnformation processing skills'® Requinng
broadcast stations and MVPDs to provide children’s or pnme time programming with video description thus
ensures that the programmung reaches the greatest portion of the audience 1t 1s intended to benefit the most.
Pemitting broadcast stanons and MUPDs to select berween the two provides them flexibality without
compromusing that goal.

37. In order 1o help the public idennify the broadcast statons and MVPDs that are requured to provide
programmung with video description. and the programnnng for which they are doing s0. we encourage
broadcast stations and MVPDs that provide programnung with video descnption to take steps 1o educate and
nform the public about the service. We encourage broadcast statons and MVPDs to promote the service
their programmung and on their websites. and provide the relevant mfmmalwu to magazines and newspapers
that follow their programmung schedules. as some comumenters suggest.”*

38. We note that the National Federation of the Blind and many of 1ts mndividual members suggest that
we should focus not on entertainment progranmmng. but rather on the accessibility of text information awed
on TV, such as emergency mformation, the identity of speakers on news and talk shows, and telephone
numbers or other contact mformation mn advernsements.''> We agree with NFB that the accessibihity of this
type of information is important. and address the accessibility of emergency informanion 1n particular below
in section VIII. We believe. however. that a secondary audio program may notbeﬂrappo;xute vehicle to
provide text-based mformation. However, we do encourage producers of programming with text
information to provide that information aurally, by ammouncmng the names of speakers. Advertisers should
have a commercial incentive to provide contact information aurally.

V. EFFECTIVE DATE OF NEW RULES

39. Background We proposed m the Norice to requure broadcast stations and MVPDs subject to our
rules to begin providing programming with video description starting eighteen months after the effective
date of our rules. One commenter supported our pr 11 Several commenters suggested that broadcast
stations and MVPDs should begin providing descnibed programmung earlier, with many suggeshng within

1% 14 FCC Red ar 19848, 9 7.

M0 14 FCC Red ar 19848, 9 7.

1% Adaptive Eqvironments at 2: MATP ar 3: NTVAC ar 13.
EXNFBat 45

12 Adaptive Egvironments at 1
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twetve months'* MPAA clanned that any requement to begm providing programmung wath video

description within rwelve months would be inconsistent with the Commussion’s approach in closed

captioning. and with existng progranmmng contracts.'” NAB suggested that any requement should

mkcmm]ﬂ‘emﬂlﬁnbegmmgofthrﬁmﬂ’seamnghm' months or more after the effecuve date of the
g M

40. Discussion. We requure the broadcast stations and MVPDs subject to our rules 1o begin providing
programanng with video descnpnon dunng the first calendar quarter thar 1s eighteen months after the
adoption date of this Reporr and Order. i e.. Apnl-June 2002 'V Although we appreciate the desire of many
to have programming with video descniption earlier, we wish to give the affected broadeast stanons.
MVPDs. and networks the tume that may be necessary to make arrangements to descnbe the programnung.
and to upgrade their equipment and mfrastructure. We believe that giving the affected parties unnl Apnl
2002 15 ample time, We decline to make our effective date comcide with the beginnung of the TV season for
broadeast networks because our rules also affect nonbroadcast networks. which may or may not use the same
schedule to infroduce new programs as broadcast networks do. We encourage parties that seek to make the
begnning of their new programming seasons comcide wath staring date of therr provadng video descnipnon
1o make the necessary amrangements to do so. withmn the nune frame to meet therr first quarterly complance
requuremnent 1 Apnl-June 2002.

VI EXEMPTIONS

41. Backeround. In the Nofice. we proposed to adopt procedures to exempt parties from our video
description rules, 1f compliance would result in an undue burden '** We noted that, in the closed captionng
context, Congress deemed certain factors relevant to showmng that compliance would result 1n an undue
burden. and sought comment on whether these procedures should be applied 0 our video descniption
rules."** Although not many parties commented on procedures or standards for waver, WGBH supported
adopting the procedures and standards we use for closed captiomng for video descrpnon ™

42 Discussion. We adopt the “undue burden”” exemption procedires and standards that we use m the
closad captioning context.”™! We therefore will exempt any affected broadcast stanon or MVPD that can

1 Ametican Council of the Blind at 3, 5. Clrve ar 2, MATP ar 2: NTN at 4. NTVAC at 9, WGBH 6. 16 One
commenter suggested that we should require broadcast stations and MVPDs to begia providing programming with
video description immediately RPIat2. 212 17

1 AIPAA Reply at 19-21.

N AB at 25-26. WGBH Reply at 34-35.

17 As set forth below in section VIIL the effective date of our emergency rules will be earlier, upoa approval by
the Office of Management and Budget.

B 14 FCC Red at 19857933,
Y% 4 FCC Red at 19857, € 33,
20 WGBH at 19.

% The procedures and standards we use to assess “undue burden” in the closed capuoning context are set forth at
47 CFR §79.1(9).
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demonstrate through sufficient evidence that compliance would result 1n an “undue burden.” which means
sigmficant difficulty or expense. We will consider the following factors: the nature and cost of providing
video description of the programming: the impact on the operation of the broadcast station or MVPD: the
financial resources of the broadcast station or MVPD: the type of operations of the broadcast station or
MVPD: any other factors the petihoner deems relevant: and any available altematives to video descnption **

43. We exempted categones of programmung and providers from our closed captioning rules, and many
commenters ask that we do the same for video descnipnon '™ Grven the limited nature of our initial video
description rules. we decline to exempt any parncular categonies of programuning or class of programmung
providers. We will consider these issues when we consider extending the entiies that mmist provide
programming with video descniption. and the amount they must provide.

VII. ENFORCEMENT

44. Background. In the Notice, we proposed to adopt procedures to enforce our initial video description
rules. We noted that, in the closed captonng context, the Commussion did not adopt reporting requirements,
but rather simply adopted pleadings requirements and tmetables.* We sought comment on the relevance of
these procedures to our inrhal video descniption rules.””* Those commenters that addressed the 1ssue asked
us to adopt an informal complaint procedure,'™ but one that 15 less onerous than the one we established for
closed caphonmng. and does not involve quality standards > Conmenters suggested that any entity that
violates our rules should be required to provide more programming with video descniption.*® perhaps make
apavient, or, in the case of a broadcast station. have their license revoked '

45. Dascussion. We adopt enforcement procedures as follows. A complant alleging a violation of
this section may be transnurtted to the Commussion by any reasonable means. such as letter, facsimile
transnussion. telephone (voice/TRS/TTY). Internet e-mail. audio-cassette recording, and Braille. or some

122 We also adopt the filing and other procedures we use to assess “undue burden™ in the closed captioning
context. Appendix B sets forth our initial video description rules. and therefore includes these procedures

= For example. commentess asked that we exempt certain categories of programuming, such as foreign language
programming produced outside the Umited States (Grupo Televisa at 3-8: Intemational Cable Channels
Partnership at 3-7), game shows (GSN at 7-8). home shopping programming and infomercials (MPAA at 32;
QVC at4-11), ive programming (MPAA at 32: NCTA at 17-20: Weather Channel at 3-5). music programming
(MPAA ar 32; NCTA at 17-20), news and public affairs programmng (C-SPAN at 2-5: MPAA at 32: RTNDA at
2-4). and sports programming (MPAA at 32)

Commenters also asked that we exempt certain classes of programmung providers. such as DBS operators
(DuwecTV Reply at 9). ITFS licensees (WCA at 2-3). and “wireless broadband MVPDs™ (WCA at 4-5).

1M 14 FCC Red at 19857, € 33,

¥ )4 FCC Red at 19857, 9 33.

6 ACB at 7-8.

2" WGBH at 20; WGBH Reply at 16.
3 WGBH at 20

1 AFBat 8
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