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other method that would best accommodate a complamant’s disability. A complaint shall include the
name and address of the complainant. The complamnt shall include the name of the broadcast station or
MVPD aganst whom the complaint 15 alleped. A complaint against a broadcast stanon should nclude
the name and address of the station, and s call lerters and network affilianon. A complant aganst an
MVPD should include the name and address of the MVPD, and the name of the network that provides the
programmung that 1s the subject of the complant. Cowmplaints should mclude a statement of facts
sufficient to show that the broadcast station or MVPD has violated or 1s violating the Commussion’s rules,
and. 1f applicable. the date and time of the alleged violanen: the specific rehief or sansfaction sought by
the complamant: and the complainant's preferred format or method of response to the complaint (such as
letter. facsimile wransmssion. telephone (voice/ TRS/TTY). Intemet e-mail, or some other method that
would best accommodate a complainant’s disabibity). Complaints should be sent to the Conunission’s
Consumer Information Bureau. That bureau will forward formal complamts to the Commission’s
Enforcement Bureau, and we delegate awthority to the Enforcement Bureau to act on and resolve any
complaints 10 a manner consistent with this Reporr and Order.

46. Complamnts satsfying the requrements described above will be prompily fornwarded by
Comnussion staff to the broadcast station or MVPD involved, which shall be called on to answer the
complaint within a specified time, generally wathin 30 davs. To ensure fair and meamngful enforcement
of our video descniption requirements. we will authorize the staff to either shorten or lengthen the tme
required for responding to complants 1n parncular cases. For example. if a coniplant alleges that the
video description disappeared during a program. we believe that 1t 15 appropnate to requure the broadcast
stanon o1 MVPD to respond withun 10 davs after being notified of the complant in order to munumze the
nisk of repeat or recumng problems. If on the other hand. a complamnt alleges that a broadcast station or
MVPD has not met its quarterly requirements. 1t may not be appropriate to requure the broadcast stahon or
MVPD to respond until the end of the quarter that 1s the subject of the complaint. However. recurnng
complaints or a partern of such complaints against a particular broadcast staton or MVPD may warrant a
more immediate response to ensure that quarterly requurements are being addressed by the broadcast
station or MVPD 1 manner consistent with their intended purposes. Commmssion staff will manage our
complamnt processes to reflect these and other case specific differences The burden of proof of
compliance 10 response to a complaint 15 on the broadcast station or MVPD. and they nmst mantan
records sufficient to show thewr comphance with our rules

47. Comnussion staff will review all relevant informatuon provided by the complamnant and defendant
broadcast stanon or MVPD and may request additional informanon from either or both parties when
needed for a full resolunon of the complaint Certficanons of compliance from programming suppliers.
mncluding programmung producers. programmung owners, networks, syndicators and other distnbutors.
may be rehied on by broadcast stahons and MVPDs to defend against claims of noncomphance. As a
general marter, distributors will not be held responsible for situahons where a program source falsely
cernifies that programnung delivered to the distmbutor meets our video descniphon requirements and the
distnbutor did not know and could not have reasonably ascerained that the cerification was false
However, we expect broadcast stations and MVPDs to establish appropriate policies and procedures to
safeguard against such false certificanons. Commmssion staff will scrutmze complants to ensure that
broadcast stations and MVFDs vigilantly adhere to our video description requirements  If we deternune
that a violation has occurred. we wall use our considerable discretion under the Act to tailor sanctions and
remedies to the ndrvidual circumstances of a particular violation. For example. 1 egregious cases or
cases demonstrating a pattem or practice of noncomphance, sanctions may include a requirement that the
video programnung distnbutor dehiver video programumug contamung video descripnon m excess of its
requirements.
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VIII. EMIERGENCY INFORMATION

48. Background. [n the Norice. we observed that public safety messages that scroll across the TV
screen are not accessible to persons with visual disabiliies, and sought comment on a proposal to requure an
aural tone to accompany the messages to alert such persons to tum on a radio, the SAP channel. or a
designated digital channel ** We sought comment on the proposal. and any other effective approaches. such
as whether these messages could be provided via “open” video description'?! The NFB and some of its
members that filed comments supported the Comnussion taking steps to enhance the accessibility of
emergency nformation. '™  Some other commenters suggested that we consider this issue m a cifferent
proceeding '

49. Discussion. Consistent with our recent decision 1o require any broadcast station or MVPD that
provides emergency information to make the critical detaus of that information accessible to persons with
hearing disabihities ' we require any broadcast stanon or MVPD that provides local emergency mformanon
to make the cnncal details of that mformation accessible to persons with visual disabilities. Our rule applies
to all broadcast stations and MVPDs that provide emergency information. as opposed to just those in the
largest TV markets or with the largest number of subscribers. We believe thus is appropniate both because of
the mmportance of emergency mformation and because 1t does oot involve the kinds of technical 1ssues
mvolved 1 using a SAP channel. We emvision that affected broadcast stations and MVPDs will aurally
dcscribcdrenxrgcncyinfmmxnmmﬂmmmaudmaspm of their ordinary operations. This would be
symilar to providing “open” video description. We define emergency mfonnanon to be that which 15
mtended to protect life, health, safety. and property, ie.. critical details abour an emergency and how to
respond to the emergency. Examplcs of the types of emergencies covered mclude tomadoes. humcanes.
floods. tidal waves. earthquakes. 1cing conditions, heavy snows. widespread fires. discharge of toxic
gases. widespread power failures, industnal explosions. civil disorders. school closings and changes in
school bus schedules resulting from such conditions, and wamings and watches of impending changes in
weather. These examples are intended to provide guadance as to what 15 covered by the rule and are not
intended to be an exhaustive list. We do not believe an exhaustive list of examples 1s necessary to convey
what 15 covered by the rule Our defimtion of emergency information will mnclude the provision of
cntical details in an accessible manner. Cniical details could include, among other things. specific details
regarding the areas that will be affected by the emergency. evacuanon orders, detailed descriptions of
areas to be evacuated, specific evacuation routes, approved shelters or the way to take shelter m one’s
home, instructions on how to secure personal property. road closures, and how to obtain relief assistance.

50. The rule will require broadcast stations and MVPDs that provide local emergency information to
make that information accessible to viewers who are blind or have visual disabilities 1n the affected local
area through aural presentation whenever such mformation 1s provided during regularly scheduled
newscasts. unscheduled newscasts that preemprt regularly scheduled programming or dunng continuing

13914 FCC Red at 19856-19857. € 32.

13' 14 FCC Red ar 19856-19857. € 32,

BNFB at 45 See also Dunnam. Sanders. Walker.

BINTVAC at 13. WGBH at 19.

13 In the Matter of Closed Captioning and Video Description of \'ideo Programming. Implementation of Section

305 of the Telecommunications Act of 1996. Accessibility of Emergency Programming, MM Docket No. 95-176.
Seccnd Report and Order. FCC 00-136 (released Apnl 14. 2000)
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coverage of a situanon. As a result of our rule, persons with visual disabilines wall have access to the
same cntical infonmation to which other viewers have access. Under thns rule. broadcast stanons and
MVPDs are uot required o provide in an accessible format all of the mfonnanou about au emergency
siuation that they are providing to viewers visually, only the visual informanon intended to further the
protection of life, health. safetv. and property. In determining whether particular details need to be made
accessible. we will penmit programmers to rely ou their own good fath judgments.

51. We believe that our requirement that broadcast stations and MVPDs make the cnucal details of
emergency information available dunng regularly scheduled newscasts and newscasts that are sufficiently
urgent to iaterrupt regular programnung will genenally ensure that the cnitical details of emergency
information will be accessible to persons with visual disabalities Tlus i1s because we expect that
broadcast stauons and MVPDs will provide emergency wnformation of an extremely urgent nature by
interrupting their regularly scheduled programmung with a newsbreak. and we require them to make the
cntical details of this information accessible. To the extent, however. that a broadcast stanon or MVPD
does not nterrupt its regular programmmng to provide emergency information but rather does so through
another manner. such as a “crawl” or “‘scroll.” dunng thar programming. we require them to accompany
that mformarion with an aural tone, as referenced 1 the Norice

52. The new rules regarding emergency infarmanon will be effecthive upon approval by the Office of
Management and Budget. We adopt an earlier effective date for thus rule because of the imporrance of
emergency informanon and because there should be linle if any equpment and infrastructure costs
associated with compliance.

IX. JURISDICTION

53. Background. [nlhe\ otice. we sought conmnent on whether we have the stanutory authorty to adopt
video descniption rules.”* We noted the general purpose of the Act 1 establishing the Conmmssion. as well
as the Commussion’s general junsdiction and rulemaling powers®” We also noted that Congress has
expressed the goal of increasing the accessibility of commmunications services for persons with disabilities '
We further noted that Title IT of the Act requires the Conmussion to find that the “public mterest.
convemence, and necesaity  will be served by the grant, renewal. or ransfer of a license authonzed pursuant
to that utle ** Fmally. we observed that Congress had directed the Comnussion 1o conduct an mquiry and

155u¢ a report on 11deo descniphion.

54. Discussion. We conclude that we have the authoniny to adopt video description rules. Section 1 of
the Act (codufied as 47 U.S.C. § 151) established the Commussion “{flor the purpose of regulating interstare
and foreign commerce in comnumcation by wire and radio 50 as to make available. so far as possible, fo all

14 FCC Red at 19856 3.

1€ )4 FCC Red at 19857-19859. ¥ 34.30
BT 14 FCC Red at 198579 35,

% )4 FCC Red at 19858. ¥ 36.

#¥ 14 FCC Red a1 19858, 9 37.

H0 14 FCC Red a1 19858. 9 38.
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the people of the United Stares . .. a rapid. efficient, Natnon-wide. and world-wide wire and radio
comnumicanon senvice. . . . (emphasis added). Section 1 also established the Commmssion *“for the purpose
of promoting safety of life and property through the use of wire and radio commmunication ~ Section 2(a) of
the Act (codified as 47 US.C. § 152(a)) states that “[t]he provisions of this act shall apply to all interstate
and foreign commmnication by wire or radio” and “all persons engaged within the United States in such
communicaton.” Section 4(1) (codified as 47 US.C. § 154(1)) states that “[t]he Commuission may perform
any and all acts. make such rules and regulations, and issue such orders, nor iconsistent with thus Act. as
may be necessary mn the execution of its functions™ and section 303(r) (codified as 47 U.S.C. § 303(r)) states
that “the Conmussion from time to time, as public convenience. interest. or necessity requares shall .
[m]ake such rules and regulations and prescnibe such restrictions and conditions. not inconsistent with lm.\
as may be necessary to carry out the provisions of this Act. ..~

55. Congress has thus authonzed the Comnussion to make available to all Amencans a radio and wire
commuumcation service, and 1o promote safety and hife through such service. and to make such regulanions to
carry out that mandate. that are consistent with the public mterest and not inconsistent with other provisions
of the Act or other law. In other words. as the Commussion has previously explained. “{t]he courts have
consistentlv held that the Commnussion has broad discretion so long as its actions further the leﬂslatwc
purposes for which the Comnussion was created and are not contrary to the basic statutory scheme.™
Thus. 1 considenng the Comnussion’s power to create the universal service fund (for winch at the nme
there was no explicit stanstory awthonty), the U.S. Court of Appeals for the D.C. Circuat relied. solely. on
sections 1 and 4(1) of the statute, holding: ~As the Unmiversal Service Fund was proposed 1n order to further
the objective of making commumicanon serice available to all Amencans at reasonable charpges. the
proposal was within the Comnnssion s statutory authonty.

56. We disagree with those parties that contend that video descniption rules would be mconsistent with
other provisions 1n the Act or other law Specifically. some parties contend that video description rules are
inconsistent with sections 624 and 713 of the Act. and the Fiurst Amendment. Others suggest that the rules
unterfere with the nghts of copynght holders. We address each of these below.

57. Secricn 713. Some commenters contend that secton 713(f) of the Act. codified as 47 US.C. §
613(f). only authonzes the Commussion to conduct an inquiry, and thus forecloses a rulemaking. on wideo
description ¥ Section 713(f) of the Act states. 1n its entirety:

Withun 6 months after the date of enactment of the Telecommunicatnons Act of 1996, the Comussion
shall commence an inquiry to examine the use of video desenptions on video programmng 1n order to
ensure the accessibility of video programmmng to persons with visual mpainments, and report to
Congress on its findings. The Commission’s report shall assess the appropnate methods and schedule
for phasing video descripions wnto the markerplace, techmcal and quality standards for wideo
descriptions, a definition of programmung for which video descniptions would apply, and other techmcal
and legal issues that the Commussion deems appropnate.

Section 713(f) 1s silent with respect to — and thus by itself neither authonzes nor precludes — a rulemaking.

" Amendment of Part 67 of the Commussion’s Rules and Establishment of a Joint Boaid. CC Docket No. 80-286.
Decision and Order. 96 FCC 2d 781. 787 n 15 (1984).

12 Rural Telephone Coalition v FCC. 838 F 2d 1307, 1315 (1988)

13 AKE at 6: DirecTV at 4; HBO at 1: Lifetime at 3; MPAA ar 3: NAB at 24: NCTA at 4.
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In other words. section 713(f) does not change the purpose for wluch the Conunission was created. as
expressed 1n section 1 of the Act. nor does it derogate the general rulemaking powers the Comnussion has.
as expressed in sections 1) and 303(r) of the Act.

58. We recognize, as 50me commenters poimt out.'** that the legislative history to section 713 indicates
thar Congress cousidered. but did not enact. language exphatly referencing a rulemaking proceecing. The
Conference Report mdicates that the House amendment to the Senate bull contaned language exphcidy
referencing a rulemaking proceeding: ~Following the completion of thus inquury the Comaomssion may adopt
regulanons 1t deems necessary to promote the accesability of video programmung to persons with visual
impairments.”* The conferees agreed, however, 1o remove such language: ~The agreement deletes the
House provision referencing a Commussian rulemalang with respect to video description”™ While this
astory indicates that section 713 should not be construed to authonze a Conwmussion rulemakmg. the history
does not indicate that section 713 should be construed to prolubst such a rulemalang, given our otherwise
broad powers to make rules, as expressed n sections 4(1) and 303(r) of the Act. Had Congress intended to
Limnit our general awthonity. it could have expressly done so. as it has elsewhere in the Act**

59. NAB suggests that a general canon of statutory construchon — the “specific governs the general” -
precludes our reliance on the general junsdictional sources of sections 4(1) and 303(r) when the speafic
language and legislative history of section 713 do not authorize 2 Commussion rulemaking ¢ We agree that
if section 713 prolbited us from adopting video description rules we could not rely on our general
rulemakng authonty 1o do so. As discussed above, however. sechion 713 does not lumt our authority
NAB's argument. therefore. 1s nusplaced Congress did not enact section 713 as freestanding legislation. but
rather as part of the Telecomnmnicatons Act of 1996. and 10 parncular as parnt of the portion of that
legislation that amended the Commmmicanons Act. Just last term, the Supreme Court made clear that the
action of incorporatng portions of the 1996 Act into the Commucations Act means that those portions are
subject to the Commussion's general rulemaking powers.'” “[W]e think that what the later stanute
contemplares 15 best deternnned . . . by the clear fact that the 1996 Act was adopted. not as a freestanding
enactment. but as an amendment to. and hence part of an Act which said that “[tJhe Conmmssion may
prescnibe such rules and regulations as may be necessary i the public interest to carry out the provisions of
tius Act.” [One] cannot plausbly assert thar the 1996 Congress was unaware of the general graur of the
rulemalang authonity contained within the Conummscations Act. .. ™%

60. A number of commenters suggest that the difference in wearment in section 713 between closed

 ASE a1 7-8; HBO at 2. MPAA a1 3-4: NAB at 4-6; NCTA at 4-5.
“'HR Conf Rep No. 458, 104® Cong . 2d Sess 183 (1996).
“HR Conf Rep. at 184.

Y See, 0. . 47USC § 152(b) (statmg that “nothing in this Act shall be construed to apply to or give the
Commussion jurisdiction with respect 1o” certain irems)

HINABat 7-10

"9 AT&T Corp. v Iowa Urilines Bd.. 525 U.S 366, 377-378 (1999).

014 at 378 0.5 (1999). The Supreme Court was interpretiag the legal effect of general provision in section
201(b) of the Act on the more specific provisions in section 251 and 232. which the Telecommunications Act of

1996 added as amendments to the Communications Act. The langpage of section 201(b) (set forth in the text) 1s
quite sinular 1o the language in section 4(i) and 303(r).
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captomng and video description mdicates that Congress did not intend the Commussion to adopt wideo
description rules'”’ and that this difference precludes the Commnission from adopting such rules'®
Subsections (a)(e) of section 713 deal with closed captioning. Subsection (a) durects the Comnussion to
conduct an 1nquiry on closed captionung, and subnnt a report to Congress. and subsections (b)-(¢) include a
requrement that the Commmssion adopt rules. and set forth certan parameters for those regulations.
Subsection (f) deals with video descniption. and as stated above, only requires the Commussion to conduct an
mnqury and submnt a report to Congress. However. as the Supreme Court recently held in resohing simular
statutory issues elsewhere i the Commmnications Act: ~“There 1s undeniably a lack of parallelism here. but
it seems to us adequately explained by the fact that [one provision] specifically requires the Commussion to
promulgate regulations implementing that provision. where [a subsection of another provision] does not. It
seems to us not peculiar that the mandated regulations should be specifically referenced. where regulations
permitted pursuant to the Commission’s [more general] authonty are not. In any event. the mere lack of
parallelism is surely not enough to displace that explcit authonty. ™ In other words, the difference
treatment between closed caphomng and video descnption smply means that Congress mtended the
Commussion not to have any discretion on whether to adopt closed captioning rules. but left it to the
Comnussion to decide whether to adopt video description rules. The difference in weatment does not
displace the Comnussion’s more general rulemaking powers. as expressed 1n sections 4(1) and 303(r). In
sum section 713 does not preclude the Commussion from adopting video descnption rules.

61. Secrion 624(f). Some commenters also contend that. absent express auwthonty to conduct a
rulemaking on video description elsewhere in the Act. section 624(f) of the Act precludes the Commmssion
from adopting video description rules for cable operators.!™ Section 624(f) states that “[ajny Federal agency

. . may not impose requirements regarding the provision or contemt of cable services, except as expressly
provided m [Title VI].” The U.S. Court of Appeals for the D.C. Circuit has mterpreted tlus section to forbid
“rules requnng cable companies to carry particular programmung. ™' The video description rules we adopt
today are not content-based. and as such. do not require cable companies (or any other distnbutor of video
programming) to camrv particular programmuing. Rather, our rules simply require that, if a distnbutor
chooses to camy the programming of the largest networks, 1t omst provide a small amount of programuoung
with video descnption.

62. First dmendment. Some commenters argue that requnag video descniption is inconsistent with the
First Amendment. because it compels speech. or otherwise is content-based regulation’®®  Other
commenters. however, contend that our rules are content-neutral regulations, similar to tume. place, and
manner regulations, and under the applicable test. are consistent with the First Amendment ' The Supreme
Court has held that “[t]he pnncipal inquary in determining content neutrality, in speech cases generally and
in time, place or manner cases in particular, 15 whether the government has adopted a regulanon of speech
because of disagreement with the message 1t conveys. The govemment's purpose is the controlling

5. A&E at 6-7: DirecTV at 4: MPAA at 3-4. NAB ar 6-7: NCTA at 5.
152 A&E at 6-7: DirecTV at 4: MPAA at 4

13 Jowa Utilinies Bd.. 525 U.S. a1 384-385.

15 A&E a18-9: NCTA at 5-6.

5% United Video, Inc v. FCC. 890 F.2d 1173. 1188 (1989).

136 C_SPAN at 5-8: Lifetime at 3: MPAA ar 10-16: RTNDA at 5-6

15" AFB Reply at 2-4: NTVAC Reply at 11. 18-19: WGBH Reply at 10-12.

56



Federal Communications Commission

FCC 11-36

Federal Communications Commission FCC 00-258

consideration. A regulation that serves purposes unrelated to free ex?mssimisdeemcdmutral even if it has
an incidental effect on some speakers or messages but not others. ™ The purpose of our video descnption
rules 15 to enhance the accessibility of video programmning to persons with disabilities, and 15 not related 10
content

63. The fact that our rules will require. as opposed to restrict. speech does not change the analysis '¥ As
a pumber of commenters explain. 2 mandate to provide video description does not require a Programimer to
mssagﬁu:gumm“huﬂmxwhas already chosen to express 1n the visual elements of the
program.'® Qur rules simply requure a programmer to express what it has already chosen to express m an
altemnative format to enhance the accessibility of the message As such our miles are comparable to a
requirement to translate oue’s speech 1nto another language 1 other contexts.'¥! A requirement to provide
programmung with video descniption 15 most similar 1o our exasting requurements to provide progranumng
with closed captioning. which, as several commenters point out,’™ has not been challenged on Furst
Amnendment grounds. Indeed, the U.S Court of Appeals for the D.C. Circutt concluded nearly twenty years
ago that m};ﬁmquimmm to provide progranmung with closed captioning would not violate the Furst

Amendment

64. Given that our video descniption rules are content-neutral regulations, the applicable test for
reviewing therr constimtionality is whether the regulations promote an important govenunent purpose. and
whether they do not burden substantially more speech than necessary.'® As indicated above, our purpose 1
adopting our rules 15 1o enhance the accessibility of television programmung to persons with visual
disabilines. As we obsenved m the Norice. television programmmg shapes Amnenican culture and pubhc
optmon 1n oryniad ways. because 1t 15 our pnncipal source of news and nformatnon. and provides hours of
entertanment weekly '* Millions of Amencans have visual disabilines and have difficulty following the
visual elements 1n television progranmung. which can be overcome through video descnipion. We believe
this 15 an important governmenr purposes in the context of the First Amendment. and believe that other
legislation designed to enhance the accessibility of commumications to persous with disabilines supports our
canclusion.

65. We also believe that video description will not birden any more speech than necessary. As
desanibed above, video descnption 15 1n effect the translation of the visual elements of programmung mto

% Irard v. Rock Against Racism. 491 U'S 781, 791 (1989) (ctanons omitted).

1% A qumber of commenters claum that our rules wall compel or force speech  AKE atr 12-13: C-SPAN at 5-8:
Lifetume at 3: MPAA at 8-16: NAB at 10-13, NCTA at 6-7. RTNDA at 5-6.

0 AFB Reply at 2-4: WGBH Reply at 11-12.

1% For example. NTVAC notes that the Distnct of Columbia courts require eviction notices 1o be preseated in
both English and Spamush NTVAC Reply at 19.

2 NTVAC Reply at 11: WGBH Reply at 11

*® Gotfried v. FCC. 655 F.2d 297. 311 n 54 (1981). rer 'd tn part, 459 U'S 498 (1983). The Supreme Court
decision did not disturb the dicrum of the D C. Circust Court of Appeals regarding the consututionality of closed
captioning rules,

* Turner Broadcazning Sys., Jnc v FCC 520U S 180. 189 (1997)
*® Norice, 14 FCC Red at 19845 € 1.
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another language to provide functional equivalency for the blind Our rules will require only a limsted
mmmtofpmgrmmngmconmmudcodesumpnm Tod:eenemﬁ:evldeodesmuon:s&macmgm
viewers who do not wish to hear it, they can simply listen to the mam audio instead of the SAP channel

66. Copyright. Some commnenters also suggest that our video descriphon rules are 1n tension with
copynght law.'® MPAA explains that the video description of a program requires the creation of a second
scnpt. which 15 a denvatrve work that itself enjoys copynght protecnion. and that video descnption could
only be undertaken with the consent of the holder of the copynght to the program, for all stages of the
production and distribution of the program'® WGBH. however, which actually descnbes programming.
states that 1n more than ten vears of doing so. no copynght 1ssues have arisen that prevented it from
describing progranming '® WGBH explains that video descnption always occurs with the consent of the
copynght holder (as does closed capnoming), and that copyright holders are willing to pernut the video
description of their programs because they continue to hold the copynglt and the video descnption adds
value to their programs '* Wihile MPAA pomts out that WGBH's apparent success in obtaining the
necessary copynight clearances occurred 1n a voluntary environment,'” we believe that the limited nature of
our video description rules does not change this environment 1 such a dramanc fashion that copvnght
problenss will become an obstacle for those responsible to provide video description to in fact do so. Rather.
we envision copynght holders and distnbutors working as NTVAC suggests:’ ™ just as a broadcast network.
in negonating the nghts to amr a mowvie, mav request copynght holders to change a program in order to
conply with indecency restmctions, so may it request copynght holders to provide video descniption of the
program. Should the dismbutors that are subject 1o our rules be unable to obtain the necessarv clearances
from copynght holders, they are free to bring those difficulties to our attennon, and seek appropnate rehef.

X. CONCLUSION

67. Today we adopt rules to enhance the accessibility of the mportant medium of television to persons
with visual disabilines. We do not impose an undue burden on the programmuing production and dismbution
mdusmes. Our rules will require only the largest broadcast stations and MVPDs — which p‘cmde television
programming to the majonty of the public — to provide a limmted amount of programming with video
description. These broadcast statons and MVPDs will provide programmmng with video description on the
largest networks they camy — which provide the most watched television programming. Our rules will thus
create a benefit to the preatest oumber of persons with visual disabilihes but at the same tume impose a cost
on the least number of broadcast stations and MVPDs. As the industry and the public gain greater
expenence with video description. we hope that more broadcast stations and MVPDs will provide video
description. and those that do so will provide more hours of programmmg with video descnption.

11 ifetime at 3—3: MPAA at 16-22: NAB at 23.24
1 MPAA at 16.

1% WGBH at 18-19.

1% WGBH at 19, 32-34.

TOMPAA Reply at 25-26.

TINTVAC at 15-16.
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XL ADMINISTRATIVE MATTERS

68 Thus docwmnent is available to individuals with disabilites requinng accessible formats (electromc
ASCTI rtext. Braille. large pnnt, and audiocassette) by contactung Bnan Millin at (202) 418-7426 (voice),
(202) 418-7365 (TTY). or by sending an email to access@fcc.gov.

1 : nalysis. This Report and Order contans informanon collection
reql.ms that the Comsm 15 submtmg to the Office of Management and Budget requeshng
clearance under the Papenwork Reduction Act of 1995

70. Einal Regulatory Flexibihity Certification. Pursuant to the Regulatory Flexibiliry Act of 1980. as
amended. 5 U.S.C. § 601 ef seq.. the Commussion’s Final Repulatory Certification 1n thus Reporr and
Order 1s anached as Appendix C.

71. Addinogal Information For additional mformation. please contact Eric J. Bash. Policy and Rules
Division, Mass Media Bureau. (202) 418-2130 (voice). (202) 418-1169 (TTY). or ebashifcc gov. or Meryl
S. Icove. Dicabiliies Raghts Office. Consumer Information Bureau. (202) 418-2372 (voice). 418-0178

(TTY). or nucove @fcc.gov.
XII. ORDERING CLAUSES

72 Accordingly. IT IS ORDERED that. pursuant to the authonty contaned 1n sections 1, 2(a), 4(1). 303,
307, 309. 310, and 713 of the Communicanons Act, as amended 47 US € §§ 151, 152(a). 154(1i). 303, 307.
309. 310. 613. Pant 79 of the Comnnssion’s rules are amended as set forth m Appendices B and C.

73. IT IS FURTHER ORDERED that the rules set forth in Appendix B diat revise section 79.2 of the
Commussion's fules, 47 CFR § 79.2. SHALL BECOME EFFECTIVE upon approval from the Office of

and Budget, and the rules set forth in Appendix B that add section 79.3 to the Commussion’s
rules, 47 CF.R § 79.3, SHALL BECOME EFFECTIVE on Apnil 1. 2002.

74. IT IS FURTHER ORDERED that the Comnussion's Consumer Informanon Bureau. Reference
Informarion Center. SHALL SEND a copy of this Report and Order. including the Fmal Regulatory
Flexibility Certification. to the Chief Counsel for Advocacy of the Small Business Administration

75. IT IS FURTHERED ORDERED that this proceeting IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

59



Federal Communications Commission

FCC 11-36

Federal Communications Commission

FCC 00-258

APPENDIX A

COMMENTS

A&E Television Networks. Inc. (A&E)

Adaptive Environments

Akamune. Anthony (Akamne)

American Council of the Blind (ACB)

Amenican Foundation for the Blind (AFB)

Association of Amenica’s Public Television Stations (APTS)
Braille Institute Library Services (BILS)

Brandt, Dorothy

C-SPAN and C-SPAN 2 (C-SPAN)

Clive. Alan (Clive)

Council of Organizational Representauves (COR)
DIRECTV, Inc. (DirecTV)

Enders. William H.

Femngenblatt. Dr. R1

Game Show Nerwork, L P. (GSN)

Grupo Telewvisa. S.A. (GT)

Indiana Protection and Advisory Senvices (IPAS)
International Cable Channels Partnershup (ICCP)
Massachusetts Assistive Technology Partnership (MATP)
Metropolitan Washington Ear (MWE)

Motion Picture Associatnon of Amenica (MPAA)
Narrative Television Network (INTN)

National Association of Broadcasters (NAB)

Nartional Cable Television Association (NCTA)

National Federation of the Blind (NFB)

Nauonal Television Video Access Coalition (NTVAC)
QVC. Inc. (QVC)

R P. International (RPT)

Satellite Broadcashng and Communications Associaton (SBCA)
Short. Charles and Maureen

Short. Charles Jr.

Telecommunications for the Deaf Inc. (TDI)

WGBH Educational Foundation (WGBH)

Wireless Comnmnicahons Assoctation Intemational. Inc. (WCA)

REPLY COMDMDENTS

A&E Television Networks (AETN Reply)
Alabama Council of the Blind (Alabama Council)
Allen. Seville (Allen)

Amencan Council of the Blind (ACB Reply)
American Foundation for the Blind (AFB Reply)
Baker, Rob (Baker)

Benson, Stephen (Benson)

Blinded Veterans Association (BVA)

Brandt, Dorothy (Brandt Reply)

Brown, Deborah (Brown)
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Carcione, Tracy (Carcione)
Chong, Curmis (Chong)

Chomey, Marla (Chomey)
Cumungs, Cheryl (C. Cumungs)
Cumings, Thomas (T. Cunungs)
DIRECTV. Inc. (DirecTV Reply)
Dunnam_ Jennifer (Dunnam)
Elliott. Peggy Pinder (Elhott)
Freeman. Michael (Freeman)
Gardner, Ronald J. (Gardner)
Grupo Televisa. S.A. (Grupo Televisa Reply)
Home Box Office (HBO)
Jacboson. Shawn (Jacobson)

Koeng, Sheila (Koeng)

League of Unsted Latin American Citizens and the National Council of La Raza (LULAC)

Lifetime Entertainment Services (Lifetime)

Mame Independent Living Services. Inc. (MILS)
Massachusens Associanon for Parents of the Visually Inypaired (MAVPI)
Mayo. Shawn (Mayo)

Motion Picture Associanon of Amenica (MPAA Reply)
Narratrve Television Network (NTN Reply)

National Association of Broadcasters (NAB Reply)
National Cable Television Associanon (NCTA Reply)
National Federation of the Blind of Colorado (NFB-CO)
National Federation of the Blind of Maryland (NFB-MD)
National Federation of the Blind of Ohio (NFB-OH)
Nananal Television Video Access Coalihon (NTVAC Reply)
Oliver, Phalip (Oliver)

Pease. JM. (Pease)

Piewrolungo. Al

QVC. Inc. (QVC Reply)

Radio-Television News Directors Association (RTNDA)
RPI International, Inc. (RPI Reply)

Sanders, Judy (Sanders)

Sanfilippo. John (Sanfilippo)

Scanlan. Joyce (Joyce Scanlan)

Scanlan, Thomas

Sutton. Jennifer

VIPs of Attleboro (VIPs)

WGBH Educational Foundanion (WGBH Reply)

Wales, Nathanael (Wales)

Walhof, Ramona (Walhof)

Walker, Barbara (Walker)

Weather Channel Inc. (Weather Channel)

West Virginia Departmant of Educaton and the Arts, Division of Rehabilitation Services (WV Dep't of

Education and the Arts)
Zweifel. Clyde (Zweafel)
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APPENDIX B
RULES
Part 79 of Title 47 of the U.S. Code of Federal Regulations 15 amended by revising it to read as follows:
Part 79—CLOSED CAPTIONING OF VIDEO PROGRAMMING
1. The authonty citation for Part 79 15 revised to read as follows:
AUTHORITY: 47 U.S.C. 151. 152(a), 154(1). 303. 307, 309. 310. 613.
2. The title of Part 79 15 revised to read as follows:
Part 79—CLOSED CAPTIONING AND VIDEO DESCRIPTION OF VIDEO PROGRAMMING
3. Section 79.2 1s amended by revising paragraph (a) (1) and (b) (1) and (3) to read as follows:
§ 79.2 Accessibility of Programning Providing Emergency Information.
(a) Definitions.
(1) For purposes of this section. the definitions in Sections 79.1 and 79.3 apply.
2 k% xm
(b) Requurements for accessibility of programimng providing emergency information.

(1) Video programming distnbutors must make emergency nformation. as defined in paragraph
(a) of this section, accessible as follows:

(1) Emergency information that 15 provided in the audio portion of the programming nmst be
made accessible to persons with heanng disabilities by using a method of closed captioning
or by using a method of visual presentation. as described in § 79.1 of this part:

(1) Emergency information that 1s provided in the video portion of a regularly scheduled

newscast, or newscast that interrupts regular programming, must be made accessible to
persons with visual disabilities: and

(11) Emergency information that 1s provided in the video portion of programmung that is not a
regularly scheduled newscast. or a newscast that wtemrupts regular programmming, must be
accompanied with an aural tope.

(2) * % =

(3) Video programmung distributors must ensure that:
(1) Emergency information should not block any closed captiomng and any closed captioning

should not block any emergency information provided by means other than closed
captioning: and
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(1) Emergency infonmation should not block any video description and any video description
provided should not block any emergency nformation provided by means other than video
descriphon.

T & & 38

4 Part 79 1s amended by adding new Section 79.3 1o read as follows:
§79.3 Video description of video programming.
(a) Defimtions. For purposes of this section the followang defininons shall apply:

(1) Designated Market Areas (DMAs) Umque. county-based geographic areas designated by
Nielsen Media Research, a television audience measurement service. based on television
viewerslup i the counties that make up each DMA.

(2) Second Audio Program (SAP) channel A channel contaming the frequency-modulated
second audio program subcamier, as defived . and subject to. the Commussion’s OET Bulletin
No. 60, Revision A, “Muluchannel Television Sound Transaussion and Processing Requurements
for the BTSC System.” February 1986.

(3) Video descniption. The wnsernon of audio narrated descnphions of a television program's key
visual elements mnto narral pauses berween the program’s dialogue.

(4) Video programmung. Programnung provided byv. or generally considered comparable to
programimng provided by. a television broadcast station that 1s cistnbuted and exhubited for
residential use.

(5) Video programmung distributar. Any television broadcast station licensed by the Commuission
and any multnchannel video programming distriibutor (MVPD), and any other distbutor of video
programumng for residential reception that delivers such programmung directly to the bome and 1s
subject to the junsdiction of the Commssion

(b) The following video programnung dustributors must provide programmung with video descnption
as follows:

(1) Commercial television broadcast stations that are affiliated with one of the top four commercial
television broadcast networks (ABC, CBS, Fox. and NBC). as of September 30. 2000. and that are
licensed to a comommity located in the top 25 DMAs, as determuned by Nielsen Media Research,
Inc. for the year 2000, omst provide 50 bours of video description per calendar quarter, esther dunng
pnune tume or on children’s programming:

(2) Television broadcast stations that are affibated or otherwise associated with anyv televasion
network. nmst pass through video descnipunon when the network provides video description and the
broadcast station has the techmcal capability necessary 1o pass through the video descniption:

(3) Multichannel video programmung distnbutors (MVPDs) that serve 50000 or more

subscnbers. as of Septetnber 30. 2000, must provide 50 hours of video descnption per calendar
quarter dunng prime nme or on children’s programmng. on each channel on which they camry
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one of the top five national nonbroadcast networks. as defined by an average of the national
audience share dunng pnme time of nonbroadcast networks. as determined Ly Nielsen Media
Research. Inc.. for the ime peniod October 1999-September 2000: and

(4) Multichannel video programmung distnbutors (MVPDs) of any size:

(1) must pass through video descnption on each broadcast station they carmry. when the
broadcast stahon provides video description and the channel on which the MVPD distributes
the programnung of the broadcast stahon has the techmical capability necessary to pass
through the video description: and

(1) must pass through video descnption on each nonbroadcast network they carry. when the
network provides video descnption, and the channel on which the MVPD dismbutes the
programmung of the network has the technical capability necessary fo pass through the video
description.

(c) Responsibility for and determunation of compliance.

(1) The Commission will calculate compliance on a per channel. calendar quarter basis. begmning
with the calendar quarter Apnl 1--June 30, 2002.

(2) Programming with video descniption wall count toward a broadcaster’s or MVPD's mumnmum
requirement for a particular quarter only if that programnung has not previously beea counted by
that broadcaster or MVPD towards 1ts munimum requirement for any quarter.

(3) Once an ennty has aired a particular program with v1deo description, it 15 required to include
video descnption with all subsequent ainngs of that program. unless the ennty uses the SAP
channel 1n connecnion with the program for a purpose other than providing video description.

(#) In evaluating whether a \1deo programmung distributor has complied with the requirement to
provide video programmung with video description. the Commussion will consider showings that
any lack of video description was de minimis and reasonable under the circumstances.

0

(d) Procedures for exemptions based on undue burden.

(1) A video programnung distnbutor may petition the Commussion for a full or partial exemption
from the video description requirements of this section, which the Commussion may grant upon a
finding that the requirements will result in an undue burden.
(2) The petitioner mmist supportt a pettion for exemption with sufficient evidence to demonstrate
that compliance with the requirements to provide programming with video description would
cause an undue burden. The term "undue burden" means significant difficulty or expense. The
Commussion will consider the following factors when deternmming whether the requirements for
video descniption impose an undue burden:

(1) The nature and cost of providing video descnption of the programming:

(11) The impact on the operation of the video programming distnibutor:

(111) The financial resources of the video programmung dsstributor: and
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(1v) The tvpe of operations of the video programmung distnbutor.

(3) In addinon 1o these factars, the petitioner must descnbe any other factors 1t deems relevant to
the Commussion's final determinaton and any available alternative that might constitute a
reasonable subsnrute for the video descripnon requirements. The Conmmission will evaluate
undue burden with regard to the mdividual outlet.

(4) The petitioner must file an ongnal and two (2) copies of a petiion requesting an exemption
based on the undue burden standard. and all subsequent pleadings, i accordance wath § 0.401(a)
of this chapter.

(5) The Comnussion will place the petinon on public notice.

(6) Any interested person may file comments or oppositions 1o the pention within 30 davs of the
public notice of the petinon. Withun 20 days of the close of the comment penod. the petinoner
may reply ro any conmments or oppositons filed.

(7) Persons that file conuneats or oppositions to the pention must serve the petitioner with copies
of those conmments or oppositions and must mclude a certification that the pennoner was served
with a copy. Parties filme replies to comments or oppositions must serve the commenting or
opposing party with copies of such replies and shall mclude a certification that the party was
served with a copy.

(8) Upon a showmng of good cause, the Commussion wnay lengthen or shorten any comment period
and warve or establish other procedural requurements.

(9) Persons filing penuons and responsive pleadings must mclude a detaled. full showing,
supported by affidavit, of any facts or consideranons relied on.

(10) The Commussion may deny or approve, 1 whole or i part. a petition for an undue burden
exemption from the video descnption requirements.

(11) Dunng the pendency of an undue burden determunation, the Conumusston will consider the
video programmung subject to the request for exempnon as exempt from the video descnption
requirements.

(e) Complaint procedures

(1) A complainant may file a complaint concernng an alleged violanon of the video descnption
requirements of this secnon by transonmmng 1t 1o the Couswner Information Bureau at the
Commission by any reasonable means. such as lerter. facsimule transmussion, telephone
(voice:TRS'TTY), Internet e-mail. andio-cassette recording. and Braille, or some other method
thar would best accommodate the complainant's disability. Complaints should be addressed to:
Consumer Information Bureau. 445 12= Streer, SW, Washington. DC 20534. A complaint must
mclude

(1) the name and address of the complanant;

(i1) the name and address of the broadcast stanon against whom the conplaint 1s alleged and
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1ts call letters and network affiliation. or the name and address of the MVPD agamst whom
the complamt is alleged and the name of the nenwork that provides the programnung that is
the subject of the complaint;

(1) a statement of facts sufficient to show that the video programmung distributor has
violated or is violating the Commussion's rules. and. if applicable. the date and tume of the
alleged violation:

(1v) the specific relief or satisfaction sought by the complamnant; and

(v) the complainant's preferred formar or method of response to the complaint (such as letter.
facsinule transmussion, telephone (voice TRS/TYY). Internet e-mail, or some other method
that would best accommodate the complaint's disability).

(2) The Commussion will promptly forward complants satisfying the above requirements to the
wideo programoung distributor involved. The video programnung distnbutor must respond to the
complaint within a specified time. generally wathin 30 days. The Commnussion may authorize
Commussion staff to exther shorten or lengthen the nme required for responding to complaimnts m
particular cases.

(3) The Comumssion will review all relevant information provided by the complamnant and the
video programmung dismbutor and will request additional information from either or both parnes
when needed for a full resolunon of the complamnt.

(1) The Comnnssion may rely on certifications from programmung supphers. mcluding
programnung producers. programmung owners. nefworks. syndicators and other distnbutors.
to demonstrate compliance. The Commussion will not hold the wideo programnung
distnbutor responsible for situations where a program source falsely certifies that
programnung that 1t delivered to the video programming distnbutor meets our video
description requurements if the video programmung distmbutor 1s umaware that the
ceruficanon 1s false. Appropnate achon may be taken with respect to deliberate
falsifications.

(11) If the Comnussion finds that a video programnung distnbutor has violated the video
description requirements of this section. 1t may unpose penalties. including a requurement that
the video programming distributor deliver video programmung contamung video descnption
n excess of its requirements

(f) Pnvate nghts of action are prolbited. Nothing 1n this section shall be construed to authonze any

pnivate nght of action to enforce any requurement of this section. The Commussion shall have exclusive
junsdiction with respect to any complant under this section.
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APPENDIX C
FINAL REGULATORY FLEXIBILITY ACT CERTIFICATION

The Regulatory Flexibility Act (RFA)' requires that an agency prepare a regulatory flexibility analysis for
nonce-and-comment rulemaking proceedings. unless the agency cerufies that “the rule will not. if
promulgated, have a ssignificant econonuc 1mpact on a substantial number of small entties.”* The Norice
of Proposed Rulemaking (Notice)® published in this proceeding proposed rules to provide wideo
description on video progranmming in order to ensure the accessibility of video programming to persons
with visval unparments.

In an abundance of caunion, the Comnussion published au Imtial Regulatory Flembility Analysis (IRFA)
m the Norice,* even though the Commussion was reasonably confident that the proposed rules would not
have the requisite "sigmificant economic umpact” on a “substanhal number of small entihes.” The IRFA
sought wntten public comment on the proposed rules. No written comments were receive on the IRFA.
nor were general comments recerved that raised concemns about the tmpact of the proposed rules on small
entines.

The rules adopted 1n this Report and Order requinng stations to provide video descriptions on video
programmung will affect at most five small broadeasters, which are affiliates of the top four networks in
the top 25 Nielsen Designated Market Areas. i the amout of $5.000 to $25.000 each. We recognize that
the upper end of the possible economic wmpact nught consntute a sigmificamt impact for some small
broadcasters. bur. as noted. thus unpact will reach. at most. five ennues. and we have provided an
exemption (upen application) for those small ennties for which the cost 1s burdensome. The pass through
of programmung will have no significant economic impact on small enfities because they are required to
pass through programmung with video descnption only if they already have the techmical capabiluy
necessary to do so. The Commussion believes that the emergency notification requuement will have a
neglipble effect on small entities as well In addition if this requirement should prove burdensome to
small entities, they may apply for an exemphon.

The Commmussion therefore certifies. pursuant to the RFA. that the rules adopted 1n the present Reporr and
Order will not have a significant economic impact on a substannal number of small enmties. The
Commussion will send a copy of the Report and Order. including a copy of this final cerficanon. in a
report to be sent to Congress pursuant to the Small Business Regulatory Enforcement Faimess Act. see 5
T.S.C. § 801(a)(1)}A). In addition. the Commnssion will send a copy of the Report and Order. including
a copy of this final cemnfication, to the Cluef Counsel for Advocacy of the Small Busmess
Admumistration. In addition. a copy of the Report and Order and thus final cernfication will be published
10 the Federal Register. See 5 U.S.C. § 605(b).

“56a SUSC. §603. The RFA se¢ S US.C § 601 &r seq.. has been amended by the Contract With Amenca
Advancement Act of 1996. Pub. L. No 104-121. 110 Stat. 847 (1996) (CWAAA) Title Il of the CWAAA is the
Small Buswmess Regulatory Enforcement Fatrness Act of 1996 (SBREFA).

25ee5USC §605(b)

* See Nonce of Proposed Ruls Making In the Matter of Implemeatation of Video Descnption of Video
Programmumg. MM Docket No 99-339. 14 FCC Red 19845 (1999) (Notice)

~ See id. at 19862-69
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SEPARATE STATEMENT OF COMMISSIONER SUSAN NESS

In re: Report and Order, In the Matter of Implementation of Video Description of Video Programming,
MM Doc. No 99-339

All Amenicans — including those with visual disabilities — should have meaningful access to video
programnung. That 1s the noble goal of this Report and Order. In celebranng the tenth anniversary of the
Americans with Disabilines Act. we all should strive to help those with disabilities participate fully m the
cultural fabnc of our society. Moreover. thts Comnussion has a legal and moral responsibility to ensure
that all Americans have access to emergency mnformation especially conceming their health and safety.

While I would have preferred more explicit delegation from Congress. I believe that Congress did
not preclude us from taking the steps that we have adopted today to make programming available to those
with visual disabihtes. Also. while on balance I support thus stem, I have sigmificant reservations
regarding our implementation of these well-intentioned goals. The item reflects what was a spotty record
in many respects, especially concerning the cost. technical feasibality. and demand for this service. But
by limiting the apphcation of our entertainment programnung requirements to only the largest program
providers and only the largest television stations and cable systems. and by requinng only a modest
number of hours to be \1deo descrnibed. we have an opportumity to gam valuable expenence and answers
to these quesnons before we undertake any expansion of these requirements.

Emergency Information

This Order requures broadcasters and multchannel video programming distnbutors (MVPDs) to
make emergency information accessible to those who have visual disabilities -- an action I unequivocalty
support. The Commission’s responsibality 1s to ensure accessibihity to commumeations. “to all people of
the United States™ for the purpose of “promoting safety of hife and property ™" The Order we adopt today
addresses this fundamental tenet of the Telecommmications Act by requiring that all broadcasters and
MVPDs which provide emergency information make the cntical details of that informaton accessible to
those wath visual disabilities. In contrast to the record on video entertainment descniption. the record
reflects unanimous agreement that meaningful access 1o emergency informanon 1s vital. 1 am especially
pleased that we have expedited the effective date of this requirement.

The Order begins but does not fully address the needs expressed by the visnal disabilities
community for access to emergency information. For example. consumers will still find it frustrating to
hear a rone which precedes written weather, news. or sports informanon scrolled across the bottom of the
television screen. but will not have oral access to that informanon. In addition. the National Federation
of the Blind notes that many new Secondary Audio Programming (SAP)-equipped televisions require
navigaung menus 1o access the SAP channel but thar such menus are visual and therefore inaccessible to
those with visual disabilities * The Commnussion should use its good offices to bring together
representatives of the consumer electromcs industry and advocates for those with visual disabilities to
generate practical solutions to this problem.

la7us.c. g5t

* See Letter from Bonnie J K. Richardson. Vice President. Trade and Federal Affars. Motion Picrure Association
of America, to Magalie Roman Salas. Secretary, Federal Communications Commission. MM Doc No. $9-339_ at
1 (July 13, 2000).
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Video Programming Descriprion

The 1ssues raised by the video enrertainment description requirements of the Order are more
problematic. Commenters raised legiimate questions about the demand for, cost. and feasibility of video
descriphon. To what extent wall visually mmpaired consumers avail themselves of video descnbed pnme
time and children’s programmung? Do many even have access to SAP-enabled television recervers?
Does 1t make sense to video describe all categones of programmang? Will broadcasters and MVPDs be
forced to supplant Spanish language programming on the SAP channel with video descnption? These
questions are not fully answered

Every regulation that government imposes has a cost associated with it Inevitably. consumers
pay that cost. We therefore must ensure that any requirements we impose are as namrowly tailored as are
necessary to address the public need. The Liumired rollout of video descnption that we order today wall
enable us to assess the efficacy of. and consumer demand for. this service. We wall carefully evaluate that

expenence before expanding upon the requirements adopted today.
Conclusion

We are all mndful of our responsibiliry to follow the law 1a carrving out our duties. including our
efforts 1o ensure that all Americans have meanmngful access to video programmming. Whale [ have

concemns about the record 1n this proceeding, the linuted scope of our rules will enable us to assess the
efficacy and consumer demand for descriptive 1ideo senvice before we entertain further expansion.
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STATEMENT OF COMMISSIONER HAROLD W, FURCHTGOTT-ROTH,
CONCURRING IN PART AND DISSENTING IN PART

In the Matter of Implementation of Video Description of Video Programiming,
MAI Docket No. 99-339

It 1s with regret that I dissent from the portion of thus Order adopting rules requunng video
descniption. I understand well the concems of those who support this itemn. and it 1s more than apparent to
me that their views are deeply and personally held. At the same time. however, such factors cannot trump
the clear limits on our statutorv authority. In short, as much as I mught like to support this ttem in 1ts
entirety, T am unable to read the Conmunications Act as authonzing rules requinng video description.'

L Statutory Authority

In the Notice of Proposed Rulemaking i this matter. we specifically sought comment on the
question whether the Commission possesses statutory authoritv to require broadcasters. cable operators.
and sarellite companues to provide video descnption. See 14 FCC Red. 198435 af para. 39 (1999). I have
reviewed carefully the comments on this 1ssue and had hoped there to find persuasive arguments for
authonty. I can only conclude that the legal argqunents in favor of jurisdiction can be descnibed as weak.
at best.

The argument for authonty here 1s grounded in the theory of ancillary junsdiction under sections
1 and 4(1) of the Comnmnscations Act. See Order at paras. 54-55. Whle it 15 true that the Supreme Court
and the D.C. Circuit have upheld the Comnussion’s exercise of that type of junsdiction. this case 1s
distinguishable from those 10 one very important regard: 1n none of those cases had Congress expressly
addressed the Commussion’s duties wath respect to the regulated area at issue. For example, n United
States v. Soutinvestern Cable Co.. 392 U S_ 157. 178 (1968), there were no preexusting statutory
provisions regarding the Commmission s oversight of the cable industry. Simularly, in Rural Telephone
Coalition v. FCC. 838 F2d 1307 (D.C. Cir. 1988), Title 47 was silent on the question of federal fundmg
for umiversal senice.

Here, by contrast. Congress has clearly delineated our duties with respect to \ideo description. In
section 713(f) of the Act. Congress directed the Commnussion to commence an mqury and 1ssue a report
on the matter. This has been done: there 15 no more authonty that can be wrung out of that section.
Indeed. the fact that section 713(f) requures a report and no more suggests that Congress was not prepared
1o, and purposefully intended not to. go anv further. Juxtaposition of this section with the
contemporaneously enacted one concerning closed captioning, see section 713(b). only strengthens thus
inference of purposeful ltmitation. That section, which requires both a report and a rulemaking on closed
caphoning, makes clear that Congress understood the difference between a study and a rulemaking and
that Congress knew how to take the addinonal step of mandating rules regarcing television services for
the disabled

! I concur, however, 1n the adoption of the emergency information rules. Ido so on the theory of
junsdiction laid out 1n Part II of the separate statement of Commussioner Powell.

2 If independent confirmation of these textual implications were necessary. one need only bnefly
review the legislative history of section 713(f). That lustory shows that Congress ongmnally included and
then. in conference. removed a rulemaking requirement from the section. See Telecommiunications Act of
1996, S. Conf. Rep. 104-230 at 411 ("The [conference] agreement deletes the House provision
referencing a Commussion rulemaking with respect to video descnption.”™). This Commussion today
(continned. . )
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To say that secnon 713(f) does not prohibir rules requinng video descniption. as the Order does.
sea R&O al para. 58, 15 not enough 1o eszablish junsdiction here.’ As the item 1tself acknowledges, that
the provision does not authonze such rules. and so can provide no affirmanve support for tus action.
Further. as discussed above, the “negahve pregnant” of its text 1s that anything more than the issuance of
a report would be in excess of that authonity.

The Commussion 15 not long delayed by these statutory ponts. On its view of adimmistrative law.,
Congress must expressly prohibit the Commussion from gouwng further than a parncular provision
awthorizes 17 to go in order to make the texrual hinuts of any provision stick. In an adounistrative scheme
based on delegated powers -- where the Commussion possesses only those powers granted by Congress.
not all powers excepr those forbidden by Congress -- thus approach to junsdiction 1s clearly emroneous.

1L Comments Regarding the Rules

Notably, not all those in the blind community are supportive of these rules. Of course. as with all
people grouped together on the basis of a commen physical immmutable trast, blindness 1s no guarantor of
maonolithic thinking on matters of public policy. In fact. some of the philosophical divisions among the
blind on questions such as educanon and assinulanon are profound and have been so for many. many
years.

Yet one would have to be particularly asture. even psychic. to glean this fact from the Order. See
R&O atparas. 4 & n. 11. 38. While discussing extensively the comments from groups for the blind 1n
support of video description, no mention 15 made of the express opposition of the National Federation of
the Blind (NFB), the largest and most historically signuficant force of and for the blind * 1 fear that
because NFB's philosopliy of blindness and of the way 1ts members can best aclueve their ife goals
differs from that held by other disablity groups. as well as some people ar the Commussion. s views
have not been given they respect they deserve. In other words. I am concemned abourt the possibiliry that
because NFB does not believe what others think they should about what 15 best for its members. 1t has
been marginalized 1n this discussion. * I thus mtend to air NFB's opnions fully.

(Contiaved from previous page)
adopts rules thar Congress consciouslv chose not to requure.

3 With respect to cable operators, there may mdeed be a provision of the Communications Act
that prohubits video description rules  Section 624(f) states that no federal agency may “impose
requirements regarding the provision or content of cable services. except as expressly provided in [Title
VI].” Whether or not vadeo descrniption rules concem “content,” they surely regulate the “provision” of
cable services. To be sure. Uhnired Video, Inc. v FCC, 890 F.2d 1173 (D.C. Cir. 1989). contains some
broad dicrum regarding the overall effect of section 624(f). But that case did not squarely address, and

no party appeared to argue. the meaning of the provision prong of the starutory language.

? NFB was founded m 1940 and has over 50,000 members, with affiltates wn all S0 fifty states and
over 700 local chapters. Se¢ www NFB.org. According to a web site dedicated 10 sen'ing the blind.
NFB “has become by far the most sigmficant force i the affasrs of the blind 1oday.™

htp: . www blind netbwholead htin (page enttled “Who Are the Blind. Who Lead the Blind™).
Contrary fo the suggestion of some in this proceeding. NFB is not some sort of outlier in the blind
commumuty. but rather the oldest and largest group composed of and for the blind.

¥ Generally, NFB believes that with adequate education and opportumity. the blind can participate

wn society as well as any sighted person: 10 short. they wash to be treated like any other person. no better
{continued. . ..)
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In its comments. NFB states unequivocally: “We oppose the inposition of audio descniption as a
federal mandate.” Comments of NFB at 1 (filed Feb. 23, 2000). As to the level of acial demand for this
service among the blind, they remark: “Some like the service. . . some dislike 11: many are frankly
mndifferent.” Jd. They further descnibe the blind population as “ambivalent™ about video description. Id.

Tlus is so. they say. because of differences between those who are bomn blind and those who lose their
vision later in life. For the congenitally blind. the description of events in essentally visual terms — i e,
“the woman wore a red dress’”” — provides them no benefit whatsoever. And on a philosophical level. NFB
argues that “undue emphasis on entertainment as an i1ssue for the blind draws attention away from the real
and cruel forms of econonuc discninunation and exclusion of blind people from nonmal integration into
sociery.” Jd. at 2.

This potential lack of demand for the senice creates a misinatch between the menans and ends of
the regulations. As an tutial matter, 1t 15 unclear whether these rules benefit the targeted population in
general. And if the benefits of video descniption accrue largely to those who become blind later in hife
and those with dinnnished vision due to aging (not the congemtally blhind). then 1t makes little sense to
allow comgplete fulfillment of the video description requirement with children’s programming. See R &O
at para. 36. The bulk of those with visual disabilities consist of an older populanon. not the audience for
cluldren’s television.

This means-ends nusfit undemunes the legtunacy of these rules under a potential Farst
Amendment analysis. Even if one accepts as permissible the Commussion’s content-based selection of
cluldren’s programming as a category for description, the regulations’ non-furtherance of the interests of
the pnmary beneficianes of the rules ts a vexing problem Furthermore. when a large segment of the very
people that the Conmussion purports to help actively opposes these regulations. one wonders why the
Commnmussion 1s so msistent upon pushing the statutory envelope.

(Continued from previous page)
and no worse. Often. this philosophy results in NFB's taking a position against what 1t perceives as
special or preferential policies for the blind. For instance. the NFB supportad the Americans with
Disabilities Act on the ground that it include what 1s now section 501 of that Act, which states that
“[n]othing wm this Act shall be construed to require an individual with a disability to accept an
accommodation, aid, service, opportunuty, or benefit which such indinvidual chooses not to accept.”
NFB's theory was “that. although blind people should have help when needed, imposed help can be and
15 one of the most degrading parts of the discrinunanon we suffer as a group.™

http: ‘'www blind net bg600010 htm (page enntled “The Ruight to Refuse Help™). For a full exposition of
NFB'’s pninciples. see http://NFB.org.
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oL Conclusion

Video description may be a wonderful idea whose time has come; its cumrent absence in
programnung may indeed represent the sort of true market farlure that pustifies governmenr intervention;
and 1ts benefits to society may outweigh its costs. But those assertions. even 1if true. cannot overcome the
threshold question of statutory authonty for this Commission to act in the area. Contrary to the
assnmption of ths item — that Congress nmst prohibit a rulemaking before we lack authosity to undertake
1t — thus Comnmssion has only those powers affirmatively vested i 11 by Congress. However compelling
the underlying subject matter, we may not transgress the larger scheme of laws that govems this agency’s
actions.
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SEPARATE STATEMENT OF COMNMIISSIONER MICHAEL K. POWELL,
CONCURRING IN PART AND DISSENTING IN PART

In The Matter of Implementation of Video Descniption of Video Programmung, MM Docket No. 99-339,
Report and Order

Tlns ttem represents another worthy effort by the Commssion to improve the disability
community's access to commumications services. Proudly, this is an area that has recerved sigmficant
attention by both Congress and this Commussion, remedving many years of neglect. Iapplaud the
government's continuing focus on these issues.

The 1tem 1s noteworthy, however, for another reason that 1 find much less laudable. Though for a
very worthy purpose, the Commussion yet agamn 15 extending 1ts reach beyond a specific statutory
provision by availing itself of ancillary jurisdiction under the broad provisions of sections 4(1) and 303(r)
of the Communications Act.! Wiile the Commussion certainly may act on ancillary authority in the
absence of a specific statutory provision. 1t cannot and should not do so where Congress has spoken
specifically on an 1ssue or where there 1s a clear contrary congressional intention. Because I find
Congress spoke to video descniption 1n section 713(f) of the Act. and purposely lumited the Conmission
to studying the issue and reporting to Congress, I dissent to the adoption of video description rules under
ancillary junsdiction. 1do. however. support that portion of the Order that provides for emergency text
mformation m audio form.

L tute Does Not r 1 Ipt1 2s
A The Text of the Statute Does Not Authorize Rules

Congress comprehensively considered the 1ssue of access to video programming by the blind and
deaf comnmnities in drafting the Telecommmunications Act of 1996. The result was section 713, entitled
"Video Programmung Accessibility.” 47 U.S.C. § 613. The provisions contained 1n section 713(a)-(e)
deal with closed captioning for the deaf. They direct the Commuission to "prescnbe such regulations as
are necessary” to implement closed captioning *

Section 713(f) addresses video descniption for the visually impaired, a service that 1s roughly
analogous to closed captioning > In stark contrast to closed captioning, Congress did not mandate video

. Section 4(i) reads. “[t]he Commission may perform any and all acts, make such rules and regulations. and
1ssue such orders. not inconsistent with this Act. as may be necessary m the execution of its functions.” 47U S.C.
§ 154(1). Section 303(r) of the Act provides. 1n pertinent part. "the Commission from tume to time. as public
convenience, interest. or necessity requares shall . . . [m]ake such rules and regulations and prescribe such
restrictions and conditions, not inconsistent with law. as may be necessary to carry out the provisions of this Act. .
" 47U S.C. § 303(n).

2 The Commission did issue closed captioning rules in 1997 See In the Matter of Closed Caphoning and
Video Descnption of Video Programming, Implementation of Section 305 of the Telecommuanications Act of
1996, Accessibility of Emergency Programming. MM Docket No. 95-17. Report and Order. 13 FCC Red 3272
(1997). on recon.. 13 FCC Red 19973 (1998).

Video descniption “means the insertion of audio narrated descriprions of a television program's key visual
elements info natural pauses between the propram's dialogue " 47 US.C. § 613(g) (emphasis added). Closed
captioning is "[t]he visuval display of the audio portion of video programmmg contamed in line 21 of the vertical
(continued....)
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description, nor did it direct the Commssion 1o prescribe regulations* Congress only directed the
Comaussion to conduct an inquiry on video descniption and to report its findings to Congress.” When
subsections (a) and (f) of section 713 are viewed together (oue mandating rules and one not). 1t 15 fardy
plan that by negatve imphcation Congress did not wish to legally require video descnption. but instead
it wished to consider the marter more fully, after receiving a report from the FCC.* Indeed, in 1996, and
again mn 1998, the FCC did 1ssue reports. but Congress elected not to take action. See n.5 supra.

Yet. as evidenced by its Order today, the majonty 15 unfazed and undeterred by the neganve
imphcation of section 713(f) and the stark contrast wath closed captioning  In 1ts view. Congress may not
have directed the FCC to draft rules, but 1t did not tell them they could not either. The majonty mnsists
that 1t can advance video descnpnion rules under section 4(1)'s general authonzanton to "make such rules
and regulations, and issue such orders. not mconsistent with this Act. as may be necessary in the
execution of its functions.” 47 U.S.C. § 154(1).” This sweeping authority is invoked to carry out the
equally broad purpose in section 1 of the Comumuucations Act to "make available. so far as possible. to
all the people of the United States . . .[a] world-wide wire and radio commmnication service.” 47 CS.C.§
151

Unquestionably, Congress conferred very broad authonty on the Commmussion under section 41).
and the courts have sanchoned the exercise of that authonity on occasion  See, e g, United States v
Southhwesrern Cable Co . 392 US 157. 178 (1968, Rural Tel. Coaiirion v. FCC. 838 F.2d 1307 (D.C.
Cir. 1988). But thus broad residual authonty 1s not unrestrained  See Unired States v. Midwest Video
Corp.. 406 U.S. 649 (1972). It surely can be supplanted by subsequent. mnore specific acts of Congress.
If as 1s the case here, Congress considers and speaks directly to an issue. the Commussion should be
bound to that specific judgment and not chart a different course that 1t prefers. nding section 4(1)

(Continued from previous page)
blanking mterval (VBI) pursuant to the technical specifications set forth in [the Commissicn's rules] ot the
equivalent thereof " 47 CF R § 79 1(a)(4) (1999) (erophasis added)

? The juxtaposition is quute telling. See Nanonal Rifle Assoc v. Reno. 2000 WL 800830 (D C. Cir. July
11. 2000). at *7 ("Where Congress inciudes particular language 1n one sechion of 2 statute but omuts 1t in another
section of the same Act. it is generally presumed that Congress acts intentionally and purposely in the disparate
wclusion or exclusion.') (quoting Russellov. 'S, 464 U S 16. 23 (1983))

3 The Commission has in fact reperted to Congress on fwo occasions. In both mnstances. Congress neither
considered nor took action on video descniphion. S¢e, €.g . In the Mattes of Closed Capuoning and Video
Descnphion of Video Programmnuag, MM Docket No. 95-176. Reporr. 11 FCC Red 19214, 19222, 19271 (1996)
(report recommended "the best course 1s for the Conmussion to continue to momitor the deplovment of video
descnption and the detelopment of standards for new video technologies that will afford greater accessibility of
11deo description™): Annual Assessment of the Status of Competstion in Markets for the Delivery of Video
Programming. CS Docket No 97-141. Fourth Annual Report, 13 FCC Red 1034 (1998).

? The specific critena for the report suggests Congress wanred the Commuission to srudy ar 3 detailed level
the 1ssues surrounding video descripticn, in order for it to have a more substannal record on which to consider the
propnety of aking govenment action. The report had to include an assessment of the "appropriate methods and
schedules for phasing video descripticns into the marketplace, technical and quality standards for video
description. a definition of programming for which video descnphons would apply. and other technical and legal
1550es that the Commussion deemed approprate.” 47 U S.C. § 613(f).

The Commission also cites section 303(r). which 1s nearly identical to 4(i1). Compare 47 U.S.C § 303(r)
with 47 U.S C. § 154(1)
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