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other ~thod that would ~t accmnmodate a complalllanfs di~bility. A complaint shall include the
name and ad<Rss of the complainant The complaint shall include the name of the broadcast station or
MVPD agawst whom the camplamt is alleged. A complaint agaillS1 a broadcast station should include
the name and address of the stabOn, and its c;111 letters and network aflihation. A complatnt a~t an
~IVPD should include the name and~ ofthe MVPD, and the name of the lldWodc that pt"ondes the
JlIogramnnng that is the subject of the complaint. Comphunts should include a statement of facts
sufficient to show that the broadc.1St station or ~fVPD has nolated or is violating the CommisSIon'Srules,
and. if apphcable. the date and time of the alleged nolanon; the Specific rehef or ~tisUctioll sought by
the complainant: and the complainan.t·s preferred f()(ll]at or rnt1hod of response to the complaint (such as
letter. facsimile tr31WDissiOl~ telephone (\'oice,TRS.'1TY). Internet e-matI, or sonle other method that
would best accommodate a complainanfs di'>4lbihty). Complaints should be sent to the Commission's
Consumer Information Bureau. That bureau will forward fOJmaI complaints to the Commission's
Enforcement Bureau, and we delegate authority to the Enforcement Bureau to act on and resolye any
complamts In a manntr consis1ent WIth this Rl1port and Order.

46. Complaint. satisfymg the reqUIrements ~bed abo"e will be promptly forwarded by
Comnussion staff to the broadcas1 station or MVPD 1m'olved which shall be called on to 305wer the
complaint within a !>pKI.fied time, generally WIthin 30 days. To Olsure fair and meaningful enforcement
of our \"ideo desrnption requirements. we will authorize the staff to either shorten or lmgth= the time
required for responding to co~laints in parncular cases. For examplr. if a complamt alleges that the
"ideo description disappeared during a program. we belil'\'l' that it IS appropriate to reqwre the broadcast
station or MVPD to respond within 10 d3y~ after being 1lOtified of the c~laint U\ order 10 millimize the
risk of repeat or recurring problems. If. 00 the other hand. 3 complaint alleges that a broadcast staUon or
::\fVPD Ius not met its quarterly ~lJireoJrnh. It may not~ appropriarr to require the broadcast station or
MVPD to respond lmtil the end of tht quarter that is the subject of the complaint However. recuning
complaints or a paitern of 1>uch complatnts against a particular broadcast sration or M\'PD may warrant a
more JIIJIlIediate response to ensure that quarterly requirements an' being addressed by the broadcast
station or M\'PD in manner consistent wilb their mtended purposes. ComID1ssion staff will ~ge our
c~lamt proces~ to reflect these and olber case specific diffttences The burdm of proof of
compliance in response to a complaint 15 on the broadcast station or MVPD. and th~ nmst mamtain
records sufficient to show their complwlce with our rules

47. Comnnssion sbffwill review all rele\-ant Information provided by the complainant and defendant
broadcast station or :rvfVPD and may request additional mformation from either or both pames when
needed for a full resolunon of the complaint Cert1ficanons of compliance from programming MJPPliers.
includmg progr.unm1ng produc~s. programming owners, networks. S}ndIC3tors and other distributors.
may be relied on by broadcast stations and ~fVPDs to defOld against clauns of noncompliance. As a
general matter, disttibutors \\<ill not be held responsible for situal10ns where a program source falsely
cmilies that prOgnmming delivered to Ibe distributor meets our ,,"ideo description requirements and the
distributor did not know and could 1101 have reasonably ascertained that the certification was false
Howl'\'l'f, we expect broadcast "lations and ~{VPDs to esablish appropriate policies and procedures to
safeguard ag;ai.mt such false certifications. COIIIIDJ;,siOll strlf will scrutinize complaint. to etlS1R that
broadcast stations and lVIVPDs ,;giLmdy adhere to our ndeo drscription requirmlents If we determine
that a '10lation has OC('lllYed. we will use our considerable discretion under the Act to tailor sanctions and
remedies to the indn;dual circumsr=s of a particular \"iOlaUOIl. For example. in egregious cases or
cases demonstrating a pattem or practice of noncompliance, sanctions may include a requir~t that the
video prograrmmng distnbutor deli\"a" video progrmmnng containing \"ideo descnpbon in excess of its
requuements.
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48. BackgrOWld. [n th~ Notic~, W~ ob!:.erwd that public safety~ that scroll a~ ~ TV
sc~ are not accessible to penons with visual disabilities, and sought COIDIDOlt on a proposal to req~ an
aural tOlX' to accompany ~ messagrs to altrt ~..ueb persons to twn on a radio, ~ SAP channel. or a
~gnated digital channel.HG We sought CODDuent on the- propo!>31. and any othn effectiYe apprOacheS.~l1Ch

as whether th~ messages could ~ prO\lded \'ia "open" \"1deo desmpnonY1 The NFB and some of its
membm that filed comments supported the C.ommission takmg steps to ~e the accessIbility of
emerg~' mfonnallOD.u~ Some ()th~ CotIlDlffiters suggested that we consider this isSllt' in a different
proceeding.m

49. DiKnssion. Consistent 'with OUf recent decision to require any broadcast station or I\{VPD thaT
provides emergency mfonnation to make t~ critical detaili. of that infonnation accessibl~ to persons with
hearing disab1hties.13~we require any broadcast statton or MVPD that pro\-ides local emergency infonnanon
to make the cntical details of that information acCessible to pm.ons 'with \"1sual disabilities.. Our rule applies
to all broadcast srations and MVPDs that prO\'lde mleIgency informanon. as opposed to just those in t~

largest TV markets or \\-ith the largest uumbn- ofs~~.We ~he'\:e this is appropriate both because of
the IIIlpOlt3Dtt of nne.rgency informalioo and ~c-ause it does not involve ~ kinds of technical issues
in\'olved in using a SAP channel. \Ve ennsion that affected broadcast statiom and MVPDs will aurally
descri~ the~ infonnation m the main mo as part of their orduw)' oper3ttons. l1us would ~
similar to prO\;ding "open" ,-ideo descriptioo. W~ define enJe(gency mfonnation to be that wbleb is
int~ to protect life, health. safety, and property, i.e.. critical detms about an ~gmcy and how to
respond to the emergency. Examples of the types of emergencies cO\'ered include tornadoes. humcanes.
floods, tidal wa\'es. earthquakes. icmg condinons, heavy snows. wloopread fires. discharge of toXIc
gases, wide$pRad power failures, industrial ~xpIOSlom. mil disorders. school closings and changes in
school bw; schedules resulting from such condttiQrL!;, and warnings and watc~ of impending changes in
weather. These examples are mrcnded to provide guidance as to what i~ covered by the rule and are not
intended to be an exhaustive list. We do not ~lieve an exhaustive hst of example.. is necessary to conv~y

what i.. covered by the rul~ Our definition of en~rgency information will include dle provision of
critical details in an acc~siblemanner. Cntical details could include, among other things. specific details
regarding the areas tb2t will ~ affected by the emergency, e\"3.CU3non orders, detalled descripnons of
are4S to ~ evacuated, specific evacuatIon rontes, approved shelters or the way to take shelter in ooe's
home, mstruetions on how to secur~ personal property. road closures, and how to obtain relief assistance.

50. The nile WIll require broadcast stati~ and M\,P05 that pro"lde local emergency infonnation to
wake that information acc~sible to \-iewet"s who are blind oc have visual cbsabiliues in the affected local
area throul!h aural presentation ""iJ.eur,'er such information is promJed durmg regularly scheduled
newscasts. unscheduled newscasts that preempt regularly scheduled progrnmtlUng or during continuing

13° 14 FCC Rcd at 19856-19857. ~ 32.

l3: 14 FCC Red at 19856-19857. ~ 32.

132 ~"FB at 4-5 See also Dwmam. Sanden. Walker.

m~lVAC at 13: WGBH at 19.

134 In the Matm' of Closed Captionin~ and Video Description Of\"1Cl~ Programming. Imp~ration ofSecrion
305 ofthr Telecommunications Act of 1996. Accessibility of Emer-gency Programming. MM Docket No. 95-176.
Second Report alld Order. FCC 00-136 (relea~April 14.2000)
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co\'erage of c3 situanon. As a rtsult of oW" rule. pc'ISons With visual disabilities will have access to the
same crincal infonnation to u-ilIch othtr viewers ha\'e access. Under this nile. broodcast stations and
:,\{VPDs Me not required 10 provide in an accessible fannal all of lhe ulfol1Dation 3bout au emergency
situation tb:lt they Me providing to viewers \-imally, only the visual mformation intended to ft1l1be£ the
protttuon of life, health. safety. and property. In determining whether particular details need to be made
accessible. we will pennit programmers to rely 011 theu own good £'\ithjudgmenrs.

51. We believe that oW" reqwremmt that broadcas1 stahOllS and :-'fVPDs u13ke the criucal details of
=gmcy informatioo a\"3l~ble during regularly scheduled newscasts and newscasts that are suffICiently
urgent to interrupt l'f'gWar progranulling Will generally ensure that the critical detalls of emergency
information will be accessible to persons with visual disab11ities TIus is because we expect that
broadc3." stations and r-,·fVPD.s will provide emergency wformation of an e~ly urgent nature by
wtetIUpting their regularly scheduled prollf3lIJnling with a ~'liSbreak.. and we require them to make the
cntical details ofthi.. information accesSible. To the ment, hO\....~·er, that a broadca5t station or MVPD
does not intetIUpt its regular prO~aII1III11lg to provide emergency information but rather does so through
another rn:uJntt. s-uch as a "crawl" or "scroll." during that programming, we require thnn to accompany
that wfonnation with an aural tone, as referenced w the Nortce.m

5:'. The new rules regarding ~gC'nC}' mfannation Will ~ eff~tl\'e upon approval by die Office of
Management and Budg~. We adopt an earlier effertin date for this rule because of tile impoct:wce of
nuergency infonnation. and ~cause there should be linle if any equipmrnt and infrastructure ~ts

as~ociaJed with comp1iance.

IX. Jl."RISDICTIO~

53. BackgrOUlld. In tbe Notice. we sought COIIlIJImt on\\~ we 113\'e the statutory authority to adopt
video description rul~. l;(! We noted the geuera1 purpose of the Act in establishing the CommISSIon. as well
as the Cormussioo's geDef'al jurisdictioo md rukmaking powers137 We also noted that Congress has
expressed the goal ofincl'f'asiog the accessibility ofcomntlJllicatlons ser\-ice'> for persons with disabilittes.m
We further noted that ri~ m of the Act requires the Co1JJlD]SSlOD to find that the '-public interest,
coaveruence, and oec~S1ty" \\ill ~ seryed by the grant. renewal. or trau.sfer of a license authorized pursuant
to !hat ntk.ll9 Fmally we obsenTd thaI Congress had directed the COIl1I1lISS1on to conduct an inquiry and
l.SstIt 3 report on \'ideo descnpnon.;;

54. Discussion. We condtm that we ha\"e the authorily 10 adopt ,-i~ lkscriplion ruIe!.. Section 1 of
the Act (codified as 47U.S.C. § 151) ~tabbs.bed the Commission ''[f]or the plIIpOSe ofre-gulating wie'rsta~

and fumgn cOlIlll1e'Cce in commumcation by wire and radwso as to make a\·ai1able. so far as possible, to all

13! 14 FCC Red at 19856. or 32,

136 14 FCC Red It 19857-19859. n; 34-39

13" 14 FCC Red at 19857. OJ 35..

m 14 FCC Red al 19858. " 36.

:39 14 FCC Red al19858, 'i 37.

140 14 FCC Red 1119858.. "I 38.
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1M people of 111" United States . _ . a rapid. efficimt, N:atJon-wi~, and world-wide wire and radio
cOIDDlUnication !>m.'ice... :. (emphasu> added). Section 1 also e!>tablished 1he Commission "for the pl.apos~

ofpromoting safety oflif~ and property through~~ of",-ire and radio communication" Smion 2(a) of
the Act (codified 3S 47 U S.C § 152(a» stItes that '"[t]he provISions of this act shall apply to all intrrstlte
and foreign comnnmication by wire or radio" and --all persons engaged within the Cmted States in ~uch

comnnmicatloa" SeeDon 4(i) (codified 3.S -17 USc. § 154(i» states that 'It]h.e Commission may perfOlID
any and all acts. make such rules and regulatJOIlS, and is~ such orders, not inconsistent with this Act as
may be neces.~' in~ execution of Its functions" and section 303{r) (codified as 47 L.S.c. § 303(r» states
that '1he C'01mJl1SSIOD from time to time, as public COllymience, mterest. or nec~slty~ shall ...
[m]m such rules and regulanons and prescribe such restrictions and conditJOIlS. not inconsistent with law.
as may be necessary to cany out the prO\-iS1OfiS of this Act...."

55. Con~ss has thus authorized the Commis..ion to make available to all Amnlcans a radio and wire
communication seni.ce, and to promote safety and life through such sen-ice. and to make such regulations to
caIIy out that mandate, that are consistmt \\,th the pubhc interest and not inconsIStent with other prollsions
of~ Act or other law. In other words. as tM Commission has pr~;ously exp~, "[t~ courts have
con..istl'ntly held that the CODlDl1SS1on ha~ broad discretion so long a.s its actions further the legiilitive
purposes for which the Commission was created and are not COIl1r.IJy to the basic statutory scheme:'I~:

Thus, m cousidmng the Commis~ion' s pow~ to create the uWversal service- fund (for ,..inch at the time
~e was no explicit statlItory authority), tM u.s. Court of Appeals for the D.C'. Circuit reli~, solely, on
sections 1 and 4(i) of the statlltr, holding: --As the Uni\-eBa1 Sen'ice Fund was proposed in order to further
the objective of making cODlDllJllicanon sen'ice a\'3ilable to all Americans at re<lSOD3ble charges. the
proposal was within the COWDllSSlon' s statutory authonty:·:~l

56. We disa~ With those parties that contend that "ideo cbcription ruks would~ inronsistrnt with
othrr prO\-isi~ m the Act or other law Specifically, some- partie!> contend that \'ideo description rules are
incon.sistmt u-ith sections 624 and 713 of the Act. and the Ftrst Amendment Othen suggest that the rules
inrrttere with the rights ofcopyright holder>. We address each of~ below.

57. S«rion 7J3. Somr COJIlIDenters contend that section 713(f) of t1r Act. codified as 47 U.S.C'. §
613(t), only 31.1thmizes the CommiSSion to conduct an mquUy, and thus forecloses a rulemaking, on video
description.l~3 Section 713(t) of~ Act Stltes, m its entirety:

Withm 6 months after the date of e.nactn:lient of the Telecommunications Act of 1996, the COIllIll1Sst011

shall C01IlIllmce an mquiry to examine the U~ ohideo descriptions 00 \'ideo programming m order to
ensure the accer.sibility of \'ideo programnnng to persons with \i.sual impairments, and report to
Congress ou it'> findings. The Commissioo's~ shall 3Sse!>S fht, appropriate methods and schedule
for phasing video descriptions into tbr markttplace, teehmcal and quality standards for ,-ideo
descripticos. a definition ofprogrammmg for which .'ideo descriptions would apply, and other technical
and kgal is~ that the Commission~ appropriate.

Sectton 713(f) is !i.ilent with ~pect to - and thus by ltse-lf neither authorize!> nor precludes - a rulemaking.

I~: AmendmeDt ofPut 67 of the COll1D1lliiOD' 5 RU~5 melE5tab~t of a loint BOlUd. CC Docket No, 80-28CS.
DlICision and OrYl"'. 96 FCC 2d 781. 78711.1.5 (19~).

I~l Rural T"qJhoJJ' CoabrioJJ " FCC. 838 F,ld 1307,1315 (1988)

m ME at 6: DirecT\' at 4; HBO at 1: Lifrtime at 3: MPAA at 3: NAB at 2-4: NCTA at 4.
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In other words. s«t1on 713(f)~ not chang:e ~. pmpo~ for wweb the Commission was (RaN as
expr~d in~on 1 of the Act, DOJ does it derOg:l~ thr gmeru mlemaking po\\'efi thr Coumnssion bas.
as expr~~ill s«tiOIJ!, 4(i) and 303(r) oflhr Act.

58. Wr rrcogoize. as SOIJll' CODmlm~s point out.l~ that thr Irgislauve In!.1(1)' to s«tion 7] 3 indicates
that CongRSs collSidrrrd. but did !Wt mact language expliatly rdft~ing a JUlmW;ing prOCffihng. 1h~

Cortference R.epon indicates that the HOIR amrndment to ibe Senate bill contained Ianguagr 6phcidy
refermcwg a ndernaking proceeding: "Following the COlqlletion of this inquuy~ COIllIDISSIOII may adopt
regulatiollS it demls uecr.ssary to prcmo~ the accessibility of video programming to ~ns with \lsual
in1>airJDnlts:+I: ~ conferees agreed. howe\'er. to remove such language: ''1be agreemmt dektes the
Housl- pro\'1Sion refermcing a Commission mlemaking with ~prct to \ldeo description.··I~ While this
histOf)' indicates that s«rion 713 4lould DOt be coostrued to authorize a Conmnssion rulernalang. the hi~ory

does not indlcate that section 713 should be construed to prohibIt such a rulemakmg, gJYeIl our othC'fwise
broad powers to make rules. as aprased in s«tlonS 4(i) and 303(r) of the Act. Had Congress intended to
limit our general authority. it could have apress~' ~ so. as it has e1stwbeR in the Act.K

59. NAB 5llggeslS that a gener;d C:lDOIl of statutory construetion - the "~c gO\'cms the gmerat" ­
precl~ our reliance on the gmer1l1 jurisdictional. sources of sections 4(1) aud 303(r) \\oilen the specific
bngu3F. and 1cgislati\-e history ofsection 713 do not authorize a Commissioo rulemaIcing.l-'S We agree that
if s«ttoo 713 prolnbited us from adopting "ideo descripticn rules we cOllld not rely on our g~
rulmlak1J1~ authority to do so. As discuss.ed abol.-e. OOwt'\'er. section 713 does not lmnt our authority
~.s argumalt. tbe.refore. is misplaced. Congres,s did DOl euact s«tion 713 as1iffstandiug legislation. but
rather as part of~ Telecommunications Act of 1996. and 1D pamcular as part of the ponion of that
legisJalioo that amended thr ColJllIlllDicalions Act. Just last lC'fm. the Supr~ Court made clear that the
actioo of incorporating porbons of the 1996 Act lDto the COlDII1UIlications Act means that~ poni.ons are
subject to the Commissiolfs gmefll1 rulanaking powers.l~ "[W]e think that what the larer statute
COQtemp~ lS best determioed ... by the d~ fact that the ] 996 Act was adoprrd. !Wt as :I freestmdwg
mactmrnt. but as :Ill ameodmo:rt to. and hatce part of, :Ill Acl wh1eb said that '[t]ht C.ommission may
prescnbe such rules and regulations as may~ ~essary in the public interest to carty out the provisions of
this Act.' [One] cannot p1amibly :lSSC'ft that the 1996 Congress was unaware of the general grant of the
ru1cmakmg authoriry cont.Iinm within~ Owmrnmicarioos Act... .',ao

l~ME al 7-8; HBO at2: MPAA at 3-4: NAB at 4-6; NCTA at 4-5.

14~ H.R Con!. Rep. No. 458, 104= Cong.. 2d ~ss 183 (1996).

,46 H.R. Coo!. Rep. al IU.

14' S.c, ...g . 47 USC § 152(b) (stating that -noth14g 14 this Act shall br comtroed to applj' to or gi\'~~

Commission jmisdiction with resp«tlo" catam items).

141 NAB at 7-10

149 AT&T Corp. ,- IO...·Q UTilitie.s Bd.. 525 U.S 366,377-378 (1999).

150 ld al 378 n,5 (1999). The Suprftlle Court was 14terpreting lhe lepJ effect of galen! prO\'ision 111 sectiOD
201(b) oflhe Acl on lhemore ~1fjc pro\'iswns 14SKI1OD 251 and 252.l\·hich lhe Telecommunications Ad of
1996 added as ammdmeDti to~ COllllDllD1cabOlU Act. The Imguage of section 201(b) (set forth 14 the tnt) is
quite .imilaJ to the language 14 SectiOD 4(i) aDd 303(r).
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captioning and video description indiC3t~s that Congress dtd not intmd the CommissIOn to adopt video
description rules.15l and that this dif'fomce pReludes die Commis\lon from adopting such rules.15~

Subs«tions (a}{e) of~on 713 deal with c1~ captioning. Subsection (a) duttts the c:o.nnmsion to
conduct an inquiry oncl~ captioning. and !>ubmit a repcrt to Congress, and s~tions(b)-(~) incl~ a
r~uimnent that the CommiSgOD adopt mies, and Sf't forth cenain par.uIJeters for~ r~gulattons.

Subsection (f) deals WIth video description. and as s1ated alx}\'e, only requires the Commission to conduct an
inquiry and submit a report to Congress. Howe\'~. 3.5 the Supmne Court recently hdd m r~hing similar
'itatutory issues el~vhn-e 1D the Conmmoicattons Act: ..~~ IS undeniably a lack ofparalleli'i1ll Me. but
it~ to us ~tely explainN by the fact that [o~ pronsion] specIfically requRs~ Commission to
promulgate regulations implementing that pro,-ic;ion. wlrere [a subsection of another pronsion] does not. It
seems to us not peculiar that the mandated regulatiOllS should be specifically ref~ed. where regulations
permitted purswnt to the Commission's [more gmenl] authanty are not. In any event, the mere lack of
paralleh'i111 is study not enough to displace that aphcit authority.'·m In otbfi words, the difference m
treatment between closed captioning md ,-ideo description simply means that Congress mtended the
Commission not to have my discr~on on whether to adopt closed captioning rules. but left it to the
C.ommission to decide whether to adopt ,,~ desaiptton mies. The ddIerence in tle2tment does not
displace the ComnUSSlon'S more general rulemaking powers. as expr~sM in ~tions 4(1) md 303(r). In
sum. section 713 does not preclude the Commission from adopting ,,-ideo description roles.

61. S«rton 614(fj. So~ commenters also contend tbat, absent express authority to conduct a
miemaking on ''ideo description elsewhere in the Act, section 624(1) of the Act prechtdes the Commission
from adopting "ideo description ndes for cable operaton. lS4 Section 624(f) sta~ that <'[a]nyF~ agmcy
. . . may not impose requirements regarding the prm-islon or content of cable sm-ices, excq>t as expressly
prm-ided in [Tide \.1]." The u.s. Court of .'\ppeals for the D.C. Circuit has intnpreted tillS section to forbid
"roles ~uiring cable companies to cany particubr progr.umning:'lS~ The ,ideo description mies \\~ adopt
today are not cantent-baw. and a5 such. do not {~uire cable compan~ (or any other distributor of,-i~
programming) to carry particular programming. Rathrr, our rules siq>1)' require that, If a dlstributor
chooses to cauy the programming of~ largest netwods, it mu.st prO\lde a small amount ofprogramoung
with video <bcription.

62. Ftrsr .vmmdmenr. ~ CODllDeJltn"s argue that requiring video description is inconsistmt with tilt
FUM AJ!'V'OiIroent because it c~ls ~ or othm\'1St' is content-based regulation. 156 Other
commenters. howe'\'O", contend that our roles are contmt-Jlf'Utra1 regulations. Wnilar to time. place, and
m:umer regulations, and lUlder thr applicable test. are consistent with the First Amendmmt.15i The Suprnlle
Court has held that ·,[t]he principal ioquuy in detmnining content Ile'Utrality, in spe«h cases generally and
in tune. place or Olanner c:l.Ses in parttcubr, is whether the gO\'mllDeDt has adopkd a regulation of speech
because of disagrennent with the lDeSsagt' it com~..... The goYemmenfs purpose is the controllmg

lSI A&E at 6-7: DirecTI' at 4: MPAA at 3-4: NAB at 6-7: NCTA at 5.

m ASeE It 6-i: DirecTI' at 4: MPAA at 4

IS] Iowa t'tib"ties Bd., 525 U.S. at 384-385.

ISo! A&E at 8-9: NCTA at 5-6.

m Ullir#d Video, Inc Y. FCC. 890 L~d 1173. 1188 (1989).

156 C-SPA.'i at 5-8: Lifetime at~: MPAA at 10,16: RTNDA at 5-6.

IS" AFB !Up!y at 2-4: NTVAC Reply at 11, 18-19: WGBH !Upl)' at 10-12.
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consi~t1on. A nogulation that Sft\'es~sunr~lated to fne ap,ression is~ nmlral e','m if it bas
an incidental effect on some ~ak~ or IDeSSag6 but not othm.·-1-I The~ of our \'i~ dcscnptioo
~ is to enhance d~ acceWbihry of video progr;umning to per~ "ilb dtsabilities, and is DOt nolakd to
contmt

63. ~ fact that our rules will feqn~. as opposed to nostrict SJX'«h does not chal1g~ the analysIs l!ll As
a~ of cOlIlDJaltm elCPlain. a mandate to providr ,-ideo description does not requir~ apr~ to
express anything other than what the programmet has already chOSC'U to express In~ visual elements of the
progr.un.llIO Our rules simply r~e a progr;unmer to~S what it has alnoady chosm to tXp£eSs In an
altemativt' fonn:u to enhance the accessibility of the message As such. our mk. are comp:nble to a
requinommt to 1IaDs1ate ~·s s~h Into another languagt' In other conte'XtS.l~J A requiremmt to pIO\'idr
programming \\'ith ,'Ideo descnptton is most similar to our existing reqwremm~ to pronde progranmnng
with dosed captioning. which, as several commenrers point out.:~ bas not b«.u challm~ on FIrST
Amrndmmt grounds. ~,the U.S. COllrt ofApp~als for the D.C. CtrCUlt concluded Jrarly twcnty years
ago that any requimnmt to pro\ide progr.mlDJing with closed captioning would not violate th~ FU5t
Amendment.'6;

M. Given that our ,-ideo ~ption rul~ are cootmt-ne-utr.l1 regulations. the applicable test for
re\iewing their constinniooality is wlrtber the regulations promote an important g(",,~nunellt purpose. and
~tber they do not burden substantially more spe«h than necessary.l6+ As indicated above, our purpose In

adopting our rules is to enh2nc~ the accessibility of tde\ision programming to peISODS with \~ual

disabilities As we obsmoed In the Notice. lele\;SlOO progr;unming~ Amnlcall cultIR and pubhc
opimou in mynad W3)'5. bec3~ it 15 our prinCipal~ of De'\VS ;md mfOJDl3tion, and pro,,'1~ hours of
mlntl1Dmmt ~k1yU5 Millions of Ammcans ha\~ \'Isual disabilities and havt' difficulty following the
visual ~lemmts In kk\-ision programmmg. which can be O\'ercOWt through \'Ilko descnptlon. w~ ~hl'\'e

this is an important government purposes in the CODkxt of me Fim Amenclmtnt. and beli~'''~ that other
legisbbon desigutd to mhan~ the accessibility of commmicatlODS to pet50m "'1m disabilities supports our
cooclusJOD.

65. W~ also behe\~ that '\;~ ~prion ,\iU not burden any more speteh than ~saly. As
described abo\-e, video~ is in effect the trmslanon of the \;sua!.~ of programming into

liS 'Ward" Rock Agai,m Racism. 491 US 781, 791 (1989) (el1atlom omitted).

159 A UUDlber of cCfIIIIlmlen eWm thaI out rules l\"1U cempel or fon:e s.peech AJcE II 11·13: C·SPAN al j·8:
Ld'r~ at3: MPAA at 8·16: NAB at 10.13: NCTA at 6-7: RTh'DA at 5-6.

1«1 AFB kply aI2-4: WGBH Reply at 11-12

10: Fat e.~ample.~n'AC noles that the D1S!nce of Columbia court. require enction notICe. to be presenled in
both English aDd Spanish NT\oAC Reply 1119.

10: NTVAC Reply 31 II: WGBH Repl~' alII

l~: Gotrfrilldv. FCC. 655 F.2d .297.311 054 (1981). '" 'd inpDrt. 459 U 5 498 (1983). The Sup1~ Court
d«1siOll did 1lOI di~ the d1cmm of the DC. CirCUit Court of .o\ppe.ah re~ardin! the eatutttwionality of closed
captiouillg rules.

l~ Turner Bro(Jdca~ri"g Sp.,lnc v FCC 520 U c; 180. 1119 (1997)

If~ NOricll, U FCC Red at 19845. ,. 1.
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ano~ language to pro"ide funcnooal equivalency for tbt- bhnd Our rules will require- only a linutM
amount of programming to contain video description. To the extent the video de!>cription IS distracting ro
vie\\'M5 who do not wish to hrar it, they can simply listen to the main audio ins~ad of~ SAP cl1annel.

66. Copyright. ~ cODllIlnlt~s also suggest that oW" video description rules 3R In tension with
cop)'Iight law.16~ MPAA explains that the video de~ption of a program requires the creation of a s«ond
script, which LS a de:ri\"3t1\-e wolk that Itself enjoys C~'l1ght protection. and that video descnptlon could
only ~ undertakm with the c~t of the holder of the copyright to the program. for all stages of the
producticm and distribution of the progrnm.llr WGBH. however, wluch actually descnbes programming.
states that ill more tb3D ten yean of doing so. 110 copynght ISSues have- arise:J. that pre\-mted it from
describing progt'3D1JDing.l~ WGBH explains that \-ideo descnpnon alW3yS occurs with the consent of the
cop)nght holder (as does closed captioning), and that copyright holden art' willing to pern1tt dle ,'ideo
description of their programs because the}. cont~ to hold the copyright and the video description adds
value to their prOgrams.l~ Wlule ~fPAA points out that WGBH"s apparent success in obtaining the
necessary copyright clearances occurred m a voluntuy emu()J)IDffit,l:i,) we ~heve that the limited 113ture- of
our \-ideo descriptioo rules does not change this etl\'U"011DlO1t in such a dr.un:rtic fashioo that copyright
proble-ms will become an obstacle for those responsible to prO\-ide video description to in fact do so. Rather.
we emi.slOtl cop)n¢Jt boIders and distributcn wmking as NIVAC ~ggests:n just as a broadcast network,
in negotlating rhe rights to air a ulO\;e. may req~ copyright holders to change a progr.un in mdef to
comply with indecmcy restrictions, s,o may it request c~nght holOOs to provide video description of the
program. Should rhe distributors that are subject 10 OW" rules be uoable to obtain the necessary clearances
from copyright holders, they are free to bring those difficulties to our a~llon, and seek :appropnate Rhef.

X. CONCLH;IO~

67. Today Vt"t' adopt rules to eohance thr accessibUity of the IIllpOrtant medium of television ro persaIls
with \;sual disabilities. w~ do not impose an undue burden on the programming production and distribution
industries. Our rules wiU require ooly the largest broadcast stations and J..1VPDs - which provide tele,'ision
programming to the majonty of thr public - to prO\'ide a liDnta:l amount of programming \\'ith ,-ideo
description. These broadcast sations and MVPDs will provide programmmg With video description on the
~ .nmvmks ~- cany - which provide the most watched television progr.umning Our rules will thus
create a benefit to the greatest number of persons with visual disabilines but at thr~ tinr impose a cost
on the least number of broadcast stations and MVPDs. As the- industry and the public gain gJeater

expenence with \'ideo description. we hope that more broadcast stations and MVPDs will prO\-il:k ,-ideo
description, and~ that do so will prO\-ide more b.o\n ofprogramming with video description.

104 Lifrtime at 3-4: MPAA at 16-22: N.>\B at 23-24

16": MPAA It 16.

lfS WGBH at 18-19.

169 WGBH at 19, 32-3~.

1':'(\~iPAA Reply at 25-26.

17: ~-rVAC at 15-16.
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68. This document is 3'\'31labl~ to indi'\-"'idual~ with disabilities rrquiring ~'>ible' formals (dectromc
ASCll ~xt Br.Wle, larg~ print, and audiocassette) by contacting Brian Millin at (20:;; 418-74:;6 (voi~),

(202)418-7365 (TIY). or by sending an mlail to access(/Hcc gOY.

69. Final PiJpmvoJk Reduction Act Analysis. This kpol1 and Order contains information collection
requireuw:nts that thr Commission l!o subuutting to tbe Offi~ of MaIl3gmrm and Budget r~l1ng
d~antt IIlWr the P3perwork~on Act of 1995.

70. Final RegulatOD' Dexibibn' Cmification. PursU311t to the Regulatory Flexibility Act of 1980. as
amended. 5 FS.C. § 601 tit seq., ~ COIWDlssion's Final Regulatory Certification m this Repon and
Order is alUched as Appeudi.~ C.

7L Addil1Ona! WOIJD3,tiOll. For additional infonnatiQll, plea~ contact Eric J. Bash. Policy and Rules
Di\·ision. Mas!> tvIedia Bureau. (20:;) 418-:;130 (voi~). (:~01) 418-1169 (TIY), or t'basMUcc.llov. or Mnyl
S. leave. Disabilities Rights Offi~. ConSlIl1lr'f Wonnation Bllleau. (201) 418-:;372 (voice), 418-0178
(TIY). or U1ico,·e'~Hcc.go,·.

XII. ORDERL'\G CUrSES

7'2 Accordingly. IT IS ORDERED that pum1311t to the authority contouned in ~ons 1, 2(a), 4(i). 303,
307.309.310, and 713 oftbt COIllIIIUIlicat1ons Act, a.. 3Il~. 47 U.S C §§ 151,152(3). 154(i). 303. 307.
309,310.613. Pan 79 ofthe Commission's rules are 3IDr11ded as set forth in Appendices Band C.

73. IT IS FURlHER ORDERED that1he rules set forth m Appelldix B that w."'i~ section 79.1 of the
Commi..siOll·s rub, 47 C.F.R. § 79.2, SHALL BECOME EFFECTIVE upon approval from the Officl" of
~~and Budgrl, and tbe mles set forth in Appendix B that add ~ctiOll 79.3 to the Commission's
~. 47 CF.R. § 79.3, SHAILBECOl\-IE EFFECIl\'E onAplil1. 2001.

74. IT IS Fl,1R.THER ORDERED that thl" COfIllUlS~ion'~ ConSIJIDl"( Information Bureau. Reftfmce
Information emler. SHALL SEND ;I copy of thIs hport and Order, mcluding the Frnal Regulatory
Ftexibilil)' Ctftificat1on. to the ~fCounsel for Act..ocacy of the Small Business Admiwstr.ltion

75. IT IS FURllIERED ORDERED that this procffding IS TElUvDNATED.

FEDERAL COl\-l!'vlli'NICATIONS COr.IMISSIO~
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APPEI't"DIX A

COL\ll\lE:l'HS
A&E TeleviSIOn Networks. Inc. (A&E)
Adapt1v~Environments
Abmme. Anthony (Akamme)
American Council of the Bhnd (ACB)
American FOlmdation for the Blind (AFB)
AssoClation ofAmmca's Public Tele\'isl0n Stations (APTS)
Braille Instituk Library Sm,-ices (BILS)
Brandt. Dorothy
C-SPAN and C-SPAN 2 (C-SPA'l)
Chve, Alan (Clive)
COUDcil ofOrganizanonal Representatives (COR)
DIREC'f\.',lnc. (DirecT\<")
Enders, William R
Femgenblatt. Dr. RI.
Game' Show NetwOJk, L.P. (G~
Grupo Televisa. SA (Gn
Indiana Prote(;tion and Ad\'1!>ory SerVice!> (!PAS)
International Cable Channrh Partnership (ICCP)
Massach~sAssistive Technology PartnelShip (MATP)
Metropoht3n Washmgton Ear ~{WE)
~IotionPicture Association ofAmerica (MPAA)
~curati...e Tele\'ision Nmvodc (Nr.\T)
National Association of Broadcasten ~AB)
~atiooalCable TelevIsion Association (NeTA)
~atiol1alFederation of the Blind (NFB)
National Tel~;sionVideo Acce!>S Coalition (NTVAC)
QVC. Inc. (QVC)
RP. Intemational (RPI)
Satellite Broadcasting and Comnmnications Associanon (SBCA)
Short. Charles and Maureen
Short. Charles 1r.
Telecomnmnications for~ Deaf, Inc. (TDI)
WGBH Educational Foundation (WGBH)
Wtreless Conmmnications Association International. Inc. (WCA)

RI.PLY COU'IE:~'TS

ME Tel~'islonNm\'otks (AETK Rrply)
Alabama Council of the Blind (Alabama Council)
Allen. Seville (Allen)
American CouncIl of~ Bhnd (ACB RrpJy)
American Foundation for the Blind (AFB Rrply)
Baker. Rob (Baker)
Benson. Skphen (Benson)
Bhnded Veterans A!t~tion (BVA)
Brandt, Dorothy (Brandt Reply)
Brown, Deborah (BrO\\n)
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Carewne, Tr.Jcy (CarC1on~)

Chong, CUI1i.s (Chong)
Chorney, Marla (Ch~)
Cumings, Chnyl (C. ClJIDinss)
Cumings. Thomas (T. Cumwgs)
DIRECTV. Illc. (DirecTVRrply)
Dunnam. Jennifer (Dunnam)
Elliott, Peggy Pmder (Elliott)
Frenmn. Michul (FReDWl)
Gardn~. Rooald 1. (Gardn~)
Grupo T~I~'isa. SA (Grupo T~le"iS3 Rrply)
~ Box Offic~ (HBO)
Jacboson. Shawn (Jacobson)
Koeng, Sh61a(K~g)
League ofUDite<! Latin Ammcan Citizcm and the National CO\DlCU ofLa R3za (LLlJ..AC)
Lif~me EntntaiDment Sen'ices (LIfetime)
~hin~ Indepmdent Livwg Services, Inc. (MILS)
:\iasS3c~ns As!>OCianon for Parents of the Visually Imp3l1'ed (MAVPI)
~f;r;o. Shawn (Mayo)
Mohon Picture As~tationofAmerica (MPAA R.q>1y)
~3mItive T~le\'ision Network (NTX Rrply)
National Association of Broadc<ls~s(NAB kply)
National C.able Tl'1~'ision Anociation O'CTA kply)
National F~tion of the Blind of Colorado (NFB-CO)
National F~deratiooofthe Blind of Maryland (NFB-MD)
National Fedn'ation of the Blind ofOhio (l'."FB-OH)
Natiooal Tel~'ision Video Ac~s C031ition (NTVAC Rrply)
OltVel', Philip (Olivn)
PealiC', J.M. (Peasc')
Pietrolungo. AI
QVC. Inc. (QVC Reply)
Radio-Tde\-'ision Nf'WS Directors Association (RTh"DA)
RPI Intnnatiooal, Inc. (RPI Reply)
Sanden, Judy (Sanders)
Sanfilippo, Jolm (Sanfilippo)
Scanlan, Joya (Joyce ScaD13n)
Scanlan, Thomas
Sutton. JCIllifn
VIPs ofAttleboro (VIPs)
WGBH Educational Foundarion (\VGBH Reply)
Wales,Na~1 (Wales)
Wa1hof, Ramona (Wathof)
WaIkr.r, Baroan (Walk~)

Weather Channtl, loco (W~atber ~I)

West VirginiaDtp~ of Education and the Ans, Di,,'ision of Rrbabilitation Se,,,,ias (WV Dtp't of
Education and 1h~ Ans)
Zweifel Clyde (Z\\~kl)
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Part 79 of Title 47 oft~U.S. Code ofFe~ Regulations is amended by ~vlSing it to read as follows:

Part 79-CLosrn CAPTIOl\~GOF '"IDEO PROGRAM~IDG

I. The authority citation for Part 79 1~ revised to read as follows:

AUTHORITY: 47 V.S.c. 151, 152(3), 154(1),303.301,309,310.613.

2. The title of Part 19 is re\-ised to read as follows:

Part 79-CLOSED CAPTIOl'i"ING A.."~ '"IDEO D:ESCRIPTIOX OF VIDEO PROGRUL\IDG

3. Section 79.2 is 31lX'llded by revising paragraph (a) (1) and (b) (1) and (3) to ~ad as follows:

§ 79.1 Accl'so;ibilir,' of ProgralDlDing Pro\iding Empcgl'D<1'lDfonnatioD.

(3) Defmitions.

(l) For purposes ohbis section. the defmitions in Sections 79.1 and 79.3 apply.

(b) Rrquirements for accessibility ofprogramming pro,'iding emergmcy infonnation.

(1) Video progr:unming distributors must make emergency infonmtiOll, as defined in paragraph
(3) oftbis section. accnsible as follows:

(i) Ema"gency infotmation that is prOVIded in the audio portion of the programming must be
made accessible to persons with heanng disabilities by using a method of cl~ed captioning
or by using a method OhlSual presentation, as described in § 19.1 of this part:

(ii) Emergency infonnation that is provided in the video portion of 3 ~gu1arly scheduled
newscast, or nnvscast that tntemlptS regubr prOgT3!DIDing must be~ accessible to
peBOOS with ,,'isual disabilities: and

(iii) Emergency infonnation that is prm,'ided tn the .'ideo portion ofprogramming that is not a
regularly scheduled newscast. or a 11e\'''!oCast that intemlpts ~gular prognOlm1ng, must be
accompanied with an aUr.ll to~.

(2) * * •

(3) Video programming distributors must msure that:

(i) Emergency infon:oation should not block any closed captioning and any closed captioning
should not block any ~genq' information provided by means other than closed
captioning: and

62



Federal Communications Commission

Ffdual Communication~Commission FCC 06-258

FCC 11-36

(ii) Emergency tnfOl111ation should not block any "i~o ~tion and any ,idro <bcription
provided \hould not block any rmagency information provided by !l1l'an~ oth~ than ,"ldeo
~t1on.

•••••

.. Pm 79 IS~ by adding new Section 79.3 to re~ :as follows:

§ 79.3 YidH de<lcrlption ohidH prOlramming.

(3) Definitions. For purposes ofthis section~ follomng definitions shall apply:

(1)~~'1arlcet Areas (DMA'i) Umqne. county-based geographic areas destglUted by
~ielsen Media &search. a tele\'1sion audience DJeaS=t senice, based on tele\ision
'iewttship in the counties that make up each DMA..

(2) Second Audio Program (SAP) channel A channel containing the frequency-modulated
second audio prognm subcamtl, as deliued in. and ~-ubjec1 to. the Contmission's OET Bulletin
~o. 60. Rension A, "1\-1u!uchaonel Tel~"ision Sound TCln~sion and PrOC6sing Rrqwrcments
for the BBC System:- February 1986.

(3) Video ckscription. The insertion of audio tmr.Ited descripnoos of a tel~'ision program's U)'
visual elements into natur.al pauses between the program' 5 dialogue.

(4) Vidro programming. Programmmg pro,ided by. or genernl1y considered compar.able to
prOgmnming providc-d by. a tele\'1S1on broadcast stltion that is dtstributed and exhibited for
residmti.al use.

(5) Video progr.amming distributor. Any tele,ision broadcast station licensed b}' the COIIIDlission
and any multiclwmd VIdeo programming distributor (MVPD), and any other distributor of \ideo
prognmmmg for residential reception that deln-n-s such prOgramming directly to the bomr and is
subjec1 to the Jurisdiction of the Commmion

(b)~ following ,ideo prognmming distributors mu.~ pro,-ide programming with "idro ~ptioo
as follows:

(1) COtnDJelcW tel~-i50iOl1 broadcast stations that are affiliated \'\ith one of~ top four comD1erCial
tele\,sion broadcast MWorks (ABC, CBS, Folt, and NBC), as of September 30. 2000. and that are
licensed to a cOlJllIlJllity located in the top 25 DMAs, as detmnined by Nielsen Media ~arch,
Inc, for the year 2000, must pro,ide 50 hours of,ideo~ per calendar quarter, either dmmg
prime t1!l1l' or OD children' 50 progranming:

(2) Te1~-iS1on broadcast ~ations that are affiliated or o1betwi~ assooated with any tdnision
nt'fwork, must pass through ,ideo descripnon when tht network pro\1des "ideo description and the
broadcast statiOll has the technical capability~S3[Y to pass through the "ideo ~ption:

(3) !'.fultichannd ,ideo programming distributors (lvIVPDs) that !it1W 50,000 or more
subscribers. as of SeptmIber 30. 2000, must provide 50 hours of 'ideo ~scnption per calendar
quarter during prime time or on ch1ldm!' 50 programming, on each chaond on which ~. carry
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on<." of the top ftye natJon:U nonbroadcast netwodes, as defined by an avenge of the national
audience !ohare dwing prime tiDle of nonbroadcast networks. as determined by ~ielsen Media
Research, Inc., for the time pmod October 1999-September 2000: and

(4) Multichatme1 video programming distributof'> (!vlVPlli) of any ,!oize:

(i) must pass through ."ideo description on each broadcast station they cm)'. when the
broadcast station pro\"ide!> video description. and dIe channel on whtch the MVPD distributes
the programming of the broadcAst statIon has the t('clmica! capability necessary to pass
through the video descriptton: and

(ii) must pass through video description on each nonbroadcast network they carry, when the
network provides video deSCflption, and the channel on which dIe IvIVPD dtstnbutes the
programmmg of the network has the technical capability necessary to pa!os through the VIdeo
descriptton.

(c) Responsibility for and determination of cOInpl1ance.

(1) TIle Commis!i>ion will calculate cowphance on a per channel. calendar quarter bar.is. begimIing
with the calendar quarter Apnll--June 30. 2002.

(2) Programming WIth video de!>cription will count toward a broadcaster's or ~{VPD'sminiomm
requiretntnt for a particular quarter only if that programming has not preViously been counted by
that broadcast.er or MVPD towards its minimum requirement for any quatter.

(3) Once an entity has aired a particular program WIth video description, it i!> required to include
,-ideo descnption Wid} all subsequrnt airings of that program. unl~ss the entlty use!> the SAP
channel in connection with th~ program for a plllp05e other than pro,iding video~1on.

(4) In e\'aluatmg whedler a \"ideo programming distributor has complied with the requirement to
prO\-ide ''1Deo programming with VIdeO description.. the Commission will conStdeI' showings that
any lack ofvideo descriptIOn was de mi71imi$ and r~sonableunder the cimlOlStanees.

(d) Procedures for exemptions ba~ed on undue burden.

(1) A ,,-ideo programmmg dIstributor may petition the COlllmlSsion for a full or partial exemption
from t.he video description RqUirnDerlts of this section, which the Commission may grant upon a
finding that the requirements will result in 3f1 undue burdm.

(2) The petitioner nmst support a petition for exmtption with sufficient e\"idence to demonstrate
that compliance wIt.h the reqwrements to provide programming with ,-ideo descnption would
cause an undue burdm. The tenn "wtdue burden" means significant difficulty or expense. Th~

Commission ",ill consider the following factors when determining whether the requirements for
video description impose an undue burden:

(i) The nature and cost of prm"iding "ideo description ofthe programming.:

(ii) The impact on the operation of the VideO programming distributor:

(iii) The financtal resource<> of the \ideo progr:muning cbstributor: and
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(3) In ;addition to~ faCtOlS, the J>etltl= must~~ ;myo~ factOfi it~r~I~'":Ult to
th~ COIDIDission's final detmnination and any ;mwabk altmlativ~ that might COO5ti~ 3

reasonable subst1nu~ for t~ \-ideo ~ption requirmle11ts. Th~ Commission will e\'aluate
undue burden with regard to W mdividual oudet.

(4)~ petition~ mu<,t file an original and two (2) copit<, of a petition requesting an exemption
ba.sed on the Itndue burden st3Ddard. and all sub~quellt pkadings. in accordance with § 0.401(3)
of this chapt~.

(5) The Commission will place the petitlon onpubhc nohee.

(6) Any urt~ested person lDay file comments or oppositions to the petition within 30 days of the
public notic~ of the petition. Within 20 days of the close of the Cotnnltnt penod. the petttloner
liLly reply to any commentr. or opposillOllf> filed

(7) ~SOIL5 that fil~ CotUJIrnts or oppositions to th~ petition lnust serve the petitiol~ with COPI~

of those comments or oppositions and !DUst include ;a certification that the petitioner Waf> served
with a copy. Parties filmg replies to commen~ or oppositions must Ser\'e the commmting or
opposing pan)' with copies of slIch rephe-!'> and shall include 3 cmific3lion that the patty was
set'\'ed WIth a copy.

(8) t:pon a Y10wing of good cause, the CommIssion may lengthen or shortm any COllJlDmt period
and waive or establIsh otherproc~ reqwrcments.

(9) Penons tiling pentions and responsive ple~ must include 3 detaIled full shO\J,,-ing,
supported b)' affida\'it, ofany facts or coosidentions relied on.

(10) The CommissJon may deny or appro\~, m wbole or III pan. a pennon for 3D und~ burden
exemption from thevi~ description requirements.

(11) During the pmdrncy of an~ burden cletenninatioo. the Commission ,,'ill cansi~ the
,,'ideo programming subject to the reql1~!ot for euDlpnon as exempt from the "ideo descnption
reqwremenrs.

(e) Complaint procedures

(1) A complainant may fil~ a complaint concerning an alleged \'iolation oftht \;deo description
requirements of this sectiou by tr.m5lllttting it 10 the Cousutnu Inform;ation Bur~3U at the
COtlltD13SJon by any reasonabk means. such 35 letter. facsimile TranSD1lssion, telephone
(voice....IRS,TIY), In~ e-mail audio-cassette recording. and Br3illt-. or some other nrthod
that would best accommodate the complai.u.ant's disability. Complaints should~ addressed to:
Consumer Infonuatlon Bureau. 445 1:!1h Street, SW, Washington. DC 20554, A complaint must
include:

(i) the name and address of the complainant;

(n) the name and address of the broadcast station against ",nom the complaint is all~ed and
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its call l~er" and network affiliation. or the name and address of the ::vIVPD against wbom
the complaurt is alleged and the name of the network that provido the programming that is
the wbject of the complaint;

(iii) a s12temcJt of facts 5ufficient to show ~t the video prOgIdlDDllJlg distributor has
violated or is ''iolating the Conunimon's mles, and, if applicable, the date and time of the
alleged ,"iolation:

(iv) the spt'Cific relief or satisfaction sought by the complam;mt; and

(v) the conlplainant's p~ferred fotm3t or method of response to the complaint (such as letter.
facsimile transmission, telephone (voiceo'IR.SiTYY). Internet e-mail, or somt other method
that would ~t accommodate the complamt's disability).

(2) The Commission will promptly fonvard complamts satisfying the above ~quirements to the
\'ideo programming distributor involved. Tht ,'ideo programming distributor must respond to the
complaint within a spt'Cified timr, gentr.illy WIthin ~o days. The Commission may authorize
COIIIID1ssiOll staff to eIther shorten or lengthen the time required for respondmg to complaint.. in
pamcular ca"es.

(3) The Commission will re\lew all ~levant infunuanon prOvided by the complainant and the
video programmmg dismburor and will request additional infonnatlOll from either or both pames
when needed for a full resolution of the complamt.

(i) The Comnnssion may rely on certificanons from programming ..uppliers. mcluding
programming producer;. prOgI"alllDll11g owners. networks. syndicatln and other distributors.
to demonstrate compliance. The COIllIl11ssion \\ill not hold the video programming
distributor responsible for situations where a program soucce &1sely certifies that
programming that it deh"ered to the ,-ideo programming distributor meets our "ideo
~ption requirements if the "ideo programming ~tributor is unaware that the
certification is false. ApproprIate action may be taken with re,pect to deliberate
falsific.ations.

(ii) If the Conum,sion finds tmt a video progranmung distributor has ViOlated the ·\1deo
de~ption requtrements of tlu.. section. it may impose penalties. includmg a requirement that
the ''Ideo programming distributor deliver video programming contailUng "i~o descnption
in excess of its requirements

(f) Private rights of action are prohibIted. Nothing 1Il this section shall be construed to authorize any
priv3te right of aetton to enforce any requirement oftim section. The Commission shall h3,-e exclusive
jurisdiction with respect to any complamt under this sectIon..
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The Regulatory FleXIbility Act (RFA)l requins that an ageocy prrpare a regulatory flexibility analysis for
nonce-md-commenr rulmWcing proceedings. unless the agency cutifies that "~ rule ....ill not. if
proJllUll!ated, have a significant economic Impact on a substantial number of small cnnties. ,,2 The Notice
of Proposed RII1".l71akillg (NoticeY publi~ in thiS proceeding proposed niles to pro\-ilk \,deo
description on vilko programming in orlkr to ensure the 3cces'.libility of ,-ideo progr.unming to persons
with visual imp3ln1le1lts.

In an abundance of caution, the Conuwssion published an Initial Regulator)' Flexibility AnalySIS (IRFA)
in t~ 1{otice,~ even though the COJIlIIlIssion was reasonably confident that the proposed rules would not
have the requisite "signdicant economic impact" on a "s~tanrial number of small entitles." The IRFA
sought 'written public comment on the proposed rules. No "Titten comments were receive on the IRFA.
nor wereg~ comments recel\'ed that raised concmJS about the impact of the proposed rules on small
entitles.

The rules adopted m this RApo/1 and Order requiring stations to provilk "ideo descnptions on ",lko
programmmg Will affect at most five small broadcasters. which are affiliates of the top four nmvorks in
the top 25 Nielsen Desigllated l\farker AJeas. m t1~ 3IllOWIf of$5,000 10 $25.000 each. We RCOgniu thaI
the upper end of the possible ecouomic impact might constitute a significant impact for some small
broadcast~. but, as noted. tlU!> W1pact \1\ill Ram. at most. five ennlies. and we have provided an
exemption (upon application) for those~entitie~ for wwch the cost is burdcns~. The pass through
of programmmg will hav~ no significant economic impact on small entitlesbe~ they~ required to
pass through programming WIth video description only If they already have the technical capability
neces~' to do so. The CommiUlOD believes that the emergeocy notificatlon requiremmt ",ill ha\'e a
negliglble r1fect on small entmes as well In addition. if this rrquiremmt should prove burdensome to
small entities. they DIOl)' apply for an eumptlon.

The Commission therefore certifies, pursuant 10 the RFA that the rules adopted in the present Repo,.t and
Order will not have a significant economic impact on a substaotJal number of stmll entities. The
Commission will &md a copy of the Report and Order. lIlciuding a copy of this final certification, in a
report 10 be sent to Congress pum13IU 10 the Small Bu:sine<.s R.egu1atOl)' E.nfort-emmt Fairness Act. see 5
U.s.c. § 801(a)(l)(A). In addition, the Commission will send a copy of the Report and Order. including
a copy of this final certttication. to the Chief C<lWlsel for Am'ocacy of the Small Busmess
Administration. In addition. a copy of the RiIport and Order and this fmal certification WIll be published
m the Federal Rrgister. S«l 5 U.s.c. § 6OS(b).

l S.. 5 USC. § 603. TH RFA. sell 5 U.S.C § 601 lIt slIJl .. has bem IDIftlded by 1be CODbact With AlDenea
Ach"1ll1crmrnt Acr of 1996. Pub. L No 104-121. 110 Sral. 847 (1996) (CWAAA) Tltlr n ofthr CWAAA i. thr
Small BIl,inrss Rrgull10f)" EnforCemeIlt Faimess Act of 1996 (SBREFA).

1 Su 5 U.S C § 605(b)

; Sell Non"l1 of Proposlid Rut. Maicing In the Matter of Impiemenhltioo of Vide.:l DescriphOD of Video
Pt-Ogrammill~.MM Docket No 99-339. 14 FCC Red 19845 (1999) (Noh"e)

• See id. at 1986::-69

67



Federal Communications Commission

FHI.raI <:ommuDkatioD$ Commission

SEPARAn: STAn:~n:NTOF COl\L"\USSIOl'LR St."SA."ll\'"£SS

FCC 11-36

FCC 06-258

In 1'8.· Report and Ordf!1~ In the Matter ofImplmnentfltton ofVideo DtJscriptton ofVideo Programming,
M~1Doc.No 99-339

.<\11 Ammcans - including those WIth visual disabilities - should have mraningful access to ,-ideo
programming. That is rhe noble goal of this Rt-port and Or~r. In celebratmg the tenth anniversary of the
Americans with Disabilities Act we aU should strive to help those with disabilities partiCIpate £lilly in the
cultural fabric of oue society. Moreo,·er. duo, Commission has a legal and moral responsibility to ensure
that all Americans have access to emergency informatton. especially concmung their health andsat~ty.

"'nile I would have preferrC'd more explicit delegation from Congress, I ~lie\Te that Congress did
not preclude us from uking the steps that we have adopted today to make programming available to those
with visual dJsabilines. Aho. while on balance I support tros item, II13ve significant reservations
regarding OW" imple~ntation of these well-intmtioned goals. The Item reflects what was a spotty record
in many respects. ~1311y concemmg the cost. technical feasibility. and dcmmd for this senice. But
by limiting the apphcatlOD ofour entertainment programming reqwrements to only the largest progJ3U1
providers and only the largest tele\ision stations and cable systems. and by requiring only a modest
numbeI" ofhours to be video described, we ha\'e an oppornuuty to gain valuable experience and 3.Oswers
to these~nom before we~e any expansion of these requirements.

E",erg~"cJ Inforlllotio"

This~ reqwres broadcasters and multichannel \'1~ programming distribut~ (MVPDs) to
make nnergenC)' infonnation 3CCt'S.si.ble to those who have \-isual disabibties _. 3.0 action I wteqUi,'OCally
support. ~ Commiss1on's responsibility is to ensure accessibility to communicanons. '10 all people of
the UnitC'd States" for the~ of"promotmg safety of1& and property.··l The Ordtr we adopt today
addresses this fundamental tmet of the Te1ecommullicationf> Act by requiring that all broadcasters and
MVPDs which pro\ide emergency mfonnation make the critical ~tails of that infonnanon accessible to
those with visual disabilities. In contrast to the record on \-ideo entertainment description. the record
reflects unanimous agreement t113t meaningful access to emrrgeocy infonnatton is \-ital. I am especially
pleased that we ha\~ expedited the effective da~ of this ~mletlt.

The Order begins but does not fully address the needs expressed by the visual disabilities
community for acCtSS to emergency infonnat101l. For example. consumers ,,-ill still find it frustrating to
~.v a rone. which precedes written we.tther, 1JeWS. or !>ports infonnanon scrolled ac~s the bottom of the
television screen. but will nor 1la\'e oul access to that infOOl13tion_ In addition. the National Federation
of the Blind notes that many new Secondary- Audio Programming (SAP)-equipped rele-.-isions require
navigating menus to access the SAP clwmel but that such mmus Me vislJal and therefOR i.nacces!)ible to
th~with visual disabilities.! The Commission should use its good offices to bring together
representatives of the COnSUlllrf electrOD1cs industty and :uh'oca~for those with ,:isual disabilities to
generate practical solutions to tins problem.

147 FS.C. § 151.

! ~ Let1ft' from Bonnie 1.K. Richardson. Vice President. Track and Feda-aJ Affairs. Motion PICture Association
of America, to Magahe Roman Salas. Secretary, Frdenl CommunicatIons CommiSSIon. MM Doc. No. 99-339. at
1 (July 13, 2000).
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~ isSlleSm~ by the "oicko mtmainment description requimncnt!> of the Order are more
poblematic. COIDIDmtn"Sr~legitiml~ q~tiom about the demand for. cost, and feasibility of\-~
description. To what extent will \'l!o1Jally imp:ured cOllS~ avail themseh-n ofVIdeo described prune
time and children's programJ.I11Dg? Do IDmy e\'m have access to SAP-mabled tele\'rnon receivers"
Does It make~ to \1Mo descnbe all categories ofprogr.unming? Will broadcasters and MVPDs be
for~ to supplant Spanish language programming on the SAP channel with "cko description?~
que-stions are not fully msw~ed

Every regulation that gOVemmcJt imposes has a cost auociated with it. Inevitably. CODSUmrrs

pay that cost. We therefOl't' must ensure that any requiremmts we impose are as narrowly taJ.1ored as are
necessary to address the public need. The hmited rollout ohideo descnption that we order today will
enable us to assess the efficacy ot: and COllsumrr demaud for, this service. We will carefully evaluate that
aperiena before expmdlllg upon the requirements adopted today.

Conclusion

We are all mindful of our responsibility to follow the law in c3Ilymg out our dutIes. including our
efforts to ensure that all Americans have meaningful access to ,-ideopro~g. While I have
COIlcm1S about the record m tbis proceeding, the limited~ ofour~ will enable us to as~~
efficacy and COllsumer demand for descnptn-e 'I.-ideo sen,ce before we entertain furthn expansIon.
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STATI:l\ffl\'T OF CO~nflSSIO~"l:RHAROLD W. R1RCHTGOTT-ROTH.
CO~C~GIN PART AND DISSI:NTING IX PART

In tbt' Mattt'r ofImplt'ml'ntatioD ofYidM Dl'scriptiou on'idl'O Programming,
~BIDocbt ~o. 99-339

It IS 'Wlth r~grrt that I die;';eDt from the portion of this Or~ adopting rule.. ~quiring \'ideo
description. I undn'stand well the concern.. ofth~who e;upport tine; itnn. and it is mor~ than apparent to
me that thtir \'i~'e; are dttply and personally held. At th~ same tlme.. howeyer. such &ctOf'S cannot tnJmp
the clear limits on our statutory authority. In shon. as much as I might lUre to support thie; item in 1~

entirety, I am w13ble to read the Conlll\un1cations Act as authorizing rules requirtng video description. l

L Statutory Autbority

In the Notice of Proposed Rulemaking w this matter. we specifically sought comment on the
question whether the ColllDli.!;!tion poS<;e'S~s statutory authority to requm broadcasters. cable operators.
and sat~lhtecompanies to prO\,de video description. &914 FCC Rcd. 19845 at para.. 39 (1999). I have
re\'lew~d carefully the comment.. 011 this I!>Sue and had hoped there to find persuasive argument!> for
authority. I can only conclude that the legal argument.. in favor ofJurisdicti01l can be descri~ as weak.
at be!.t.

Thr argument for authority here i.. grounded in the theor). of ancillary jumdictionun~ section..
1 and 4(i) of the Comnnuucatlone; Act. See Order at pans. 54-55. \Vbile it ISo true that th~S~ Court
and thr D.C. Cim\it ha\'e uphdd the Commission's. exm:ISf of that type ofjurisdtction, this~ is
distinguiwble from those in one ,.try imponant regard: in none oftoose ca~ had Congress expressly
addressed the Commission's duties \..,thr~ to t~ ~gulatedarea at issue. For exampk, in Unit€d
Staten'. Southwestern Cable Co.. 392 U S. 157. 178 (1968), there W'e-re no preexisting statutory
proviSIons regarding th~ C-ommise;ion S ove-rsight of the cable industr),. Simtlarly. in Rural Telephone
Coalition v. FCC. 838 F2d 1307 (D.c. Cu. 1988), Title 41 was silent on the question of feder.l1 fuudmg
for universal seJ\"lce.

Here, by contrast. Congress has clearly delineated our duties with respect to video description. In
sectlon 713(f) ofthe Act. Congress directed the Couunission to commence an inquU'y and issue a report
on the matter. Tlus has been done: there IS no more authority that can be \\nlDg out of that section.
Indeed, the fact that section 713(f) reqwres a report and no~ suggest.. that Congress W3S not prepam1
to, and pmpo~fu1lyintended not to. go an~' further. Juxtaposition of this section with thr
contmlpOfaneous1y nlaeted one concerning closed captioning, :sa section 713(b). only strengthens this
inference ofpurposeful limitation. That section, which £eqUJf'eS both a report and arnl~ on closed
captiooing, makes dear that Congress understood the difference ~tween a study and a rnlemaking and
that Congress kn~'how to take the additional step of mandating rules regardmg television ser\-ices for
the disabled.2

I concur, however, w the adoption of the emergency information rules. I do so on thr theory of
juri!>diction laid out w Part II of the separate .....temmt ofCommissiontt Powell.

If independent ConfumatlOll of these textual impucations were nec.eSS3l)'. one need only briefly
review the legislative history of sectlon 113(f). That history shows that Congress originally included and
then, in conference. removed a rulemaking requirement from the section SfHl Telecommunications .-let of
1996, S. Conf Rep. 104-230 at 411 (..The. (confermce] agreement. deletes the House prO\-ision
referencing a Commis..ion rulemakmg with r~t to ,-ideo description."). Ibis CommiSSIOll today
(continued...)
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To 53Y that section 713(f) doe!. not pro},ibu rulesr~ '"ideo description, as the Order ~s.
sell R&O al p3f3. 58, IS not ffiOUgh to IfSlabiiJh junsdictlon here.) AI. thr ilml itsdf adcDOwlt"dges, dlat
the provision does not authoriu such rules. and so em proyick no affinn:ltiY-e support for dns action.
Further. as dtscus~ aooy-e. thr "negative pregn;mf' of its text IS that anything more than the- issuance of
a report would ~ In exce!>s of that authority.

~ CommiSSion is not long delayed by these statutOI)' points. On Its ne-,", ofadtmnistratlYC: law.
Con~ must e-xpressly prohibit the Commission from gomg further than a paItlwlar pro'\"lsion
authorizes it to go in or~ to make- thr textual1.Jmits of;my provision stick. In an adnuniStr.ltive- scheme
bas~ on delegated powers -- wttere the Commission JlO!oses~ only those powers grank'd by Congress.
not :ill pow'ers C'Xcept those forbidden by Congress -- this approach to Jurisdiction is dearly erroneous.

n. COIDIDeDn RegarwDg the RnIe'i

~otably, not all those in the blind cOIlUDWlIty are suppomve of these rules. Of ccune. as With aU
people grouped together on the basis ofa common physical immutable- trait, blindness is no guarantor of
JDOnolithic thmking OIl matters of public policy. In fact. SCIDC' of the philosophical di\nlolls among the
blind 011 questions such as education and assinnlation are profoutJd and have been so for many.~.
ye-4rS.

Yet one would ha\'C' to be partlcul.arly asture. even psychic, to glean this fuct ttom the Order. Sell
R&D at pacas. 4 & n. 11. 38. Wlule- di'>CUSsing extensively thr couunellts from groups for the blind III

support of video de;cription, no meution I~ nude of the C'Xpfe~~ opposition of th~ ~ationalFt"<ieration of
the Blind (NFB), the largest and most historic3lly ~ignificant force ofand for the bltnd" I fear that
because NFB's philosophy of blindness and of the way its member> can best aclu~'e thetr life goal~

differs from that held by othrt disability groups. as well as SOIDt people at the Commis~ion. Its \-lews
have not hem given they respect they ckserve. In other words. I am concerned about the possibility that
because NFB does not belie\'e wbat othets think~~ou1d about what is best for Its member-s. it has
been marginalized in this discussion.! I thus Illtend 'to au NFB' s opiniom fully.

(ConlUmed nom pn-ious pate) -----------
adopts rule!> lhat Congress consciousl" chose not to requu-e.

With respect to cable operators. there may tndeed be a prO\nlon of thr Communicatioos Act
that prohibIts video ~ption rules Section 6::!4{f) states that no federal agency may "lIIIJlOSe
requimurnts regarding the prm"isiOll or content of cable services. C'Xcept as apreuly provided in [Title
\'1]." Whether or not video ~ription rules concern "content,"~' surely regulate the "pro\'1sion" of
cable sen"ices. To be SllCe, UniTed Video, 111(. v FCC, 890 F.2d 1173 (D.c. Cir. 1989). contatns some
broad dictUm regarding the m'eral! effect of section 624(f). But that case did not sqI.I3Rly addre!>s, md
no party appeart"d to argue. tb~ meaning of the proviSIon prong oftbe s1atutory 1aDgua~_

NFB was foWlded in 1940 and has O\'er 50,000 IIImlbers. with affiliates in all SO fifty states and
over 700 local chapters. ~ll www.~.O(g. According to a web sire dedicated to serving the bhnd.
:sFB -'has become by fur the most significant force in the affair.. of the blind today.-'
hnp:;.www.blmd.pev9wttolead.htm (page entJtl~ h\\'ho Are the Bltnd, Who L~ad the BhnQ}
Contrary to the suggestlon of some in this proc~g, ~rB is not some sort of outlier in the blind
commuoity. but rather the oldtst and largest group COrnposM of and for the blind.

Gt:nerally, NFB beli~"es that with ackquate education and opportumty. the bhnd can partiC'lpare
Ul SOCiety as well as ;my sl!lued person: in short they wish to be treated like any othe1- person, no better
(coDtiaued....)
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In it~ COmme1l&. NFB states unequivocally: "We oppose the IDlpO<sition of audio description as a
fedffill mandate'-' Comments of1'li"FB at 1 (filed Fr!>. 23. 2000). As to th~ level ofacnJ.a1 dnuand for this
servic~ among the blind, they reawk: "'Some like the service...: some disliU It; many are frankly
inchfferent." Id They furth~ describe thr blind population as '·ambivalent'· about video description.. Id.
TIus is so. they say. because ofdifferences benveen those who are born blind and those who lose thell

,-ision later ullife. For the congenitally blind. the description of events in essentially ,"isual tenns - i. e.,
"the woman wore a red dress" - prondes them no benefit whatsoever. And on a phllos.ophicallev~l. NFB
argues that ''Un<hlt" mtphasis on enkrtaUunent as an ISSl\{" for the blind draws attention away from the real
and cruel forms of econonuc discnmination and exclUSIon ofblind people from nonnal integration into
society'-' Id. at 2.

lhis potential lack ofdemand for the service create's a mismatch between the means and ends of
the regulations. As an ironal matter. it IS unclear whether these mil'S benefit the targeted populanon in
general. And if the benefits ofV:ldeo descnption accme largely to tho~e who become blind later in life
and those with chminish~d ''lsion due to agmg (not the congmitally blmd). then it m.1ke<> little sense to
allow complete fulfillment of the VIdeo description requirement with children's programming. See R &0
at para. 36. The bulk ofthose with visual disabilities consist ofan older popu13tion. not the audience for
chitch'en' s telev1S1on.

This D1t'ans-ends ou"fit underDlin~ the legttlm3cy of these rules WIder a potential FlISt
Amendment analysis.. E,-m ifone accepts as penni.s.slbl~ the Commission's content-based selt'Ctlon of
children's programming as a categOlY for descnption. the regulanons' non-furtherance ofthe interests of
the pnm3ly benefiCIaries of~ rules is a vexmg problem. Funhermore. when a large segment of the '-ery
people that the CODlDl1ssion purports to help actively~s these regubtions. o~wonders why the
C01l1nussion I'> so msistent upon pushing the statutory t"lwelope.

(CoDtinued from p~\'ious page) -----------
and no worse. Often, this philosophy results in NFB's takmg a po5lt1on against what It percei''t'S as
special or preferential poliCles for the blind. For instance. the NFB supported the Americans with
Disabi1iti~ Act on the ground that it include what is now section 501 of that Act, which sta~ that
'"[n]odling in this Act shall be construed to require an indi,idua! wldl a disability to accept an
accommodation, aid. sen-ice, opportunity, or benefit which such indi,-idual chooses not to accept."
~. 50 theory was ''that. although blind people should have help whm needed. 1Dlposed help can be and
IS one of the most ~gradmg p3rtS ofthe discrinunanon we suffer as a group."
http:.www.blind.netbg600010.htm (pag~ entitled "The Right to Refuse Help')' For a full ~xposit1on of
~"FB'sprinciples. see http:.';NFB.org.
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Video description may be a \\-llDdUfUl~ ",'hose cimt: has comr; it!; cuamt absence in
Jll"ogramDllJlg may in~ represmt the sort of true m:IIUt fail\ft that jus1ifi~ p'm1JDlent inrm..~ntion;
aod its benriilS to society may out\'\'eigh its costs. But~ as.semom, e'\~ if trUe. caonot OYm:oJDr~

tlunbold question ofstatutory authority for this Cuumissioo to act in tJr ~a. COIllraIy to the
assulIlption of Ibis item- mat COIl~ must prohibit a rulemaking before~ lack authority to tIIJdrftake
it - this Commissioo bas only~ powm; affumatively,~~ in it by CoI1gr~. However compelling
the underlying subject matter. we may DOt transgress th.1.aIger scheIDt oflaws that governs this agency'5
act1QDS.
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SEPARATE STAn:~II::\"TOF CO:\V.llSSlOl'"I:RAUCILU:L K. POWELL,
CONClJRRIXG IN PART Al\"D DISSENTING IN PART

In The Matter of Implemerrtation ofVl~ Description ofVideo Programming, MM Dock~)io. 99-339,
Repon and Order

This item represents another worthy effort by the ComonsSlon to unprove the disability
community's access to cODllllUBlcatioll> sef\·-ic~. Proudly, tim. is an area that bas received sigmficant
attent10n by both Congress and this CoJlllBission. r~dying many yean ofneglect. I applaud the
gO\'munent's continuing focus 011 these issues.

The item is no~worthy, however, for another reason that I find mnch less laudable. Though for a
\~'worthy PUlpOse, the CommiSSion y~ again is extending its reach beyond a specific statutory
proviSion by availing it~lf of ancillaryJurisdictlon uuder the broad pro\'1SlOBS of sections 4(i) and 303(r)
of the Communications Act.1 While the Commission cm3inly may act on ancillary authority in the
absence of a specific statutory prO\-lsion. it cannot and should not do so where Congres.'i bas spoken
specifically on an issue or where thn-e is a clear contrary congressional intention. Because I find
Congress spoke to video description in section 713(f) ofthe Act. and pUlpOsely limiled the ConJmiSS1OD

to smdying the issue and reporting to Conguss, I dissent to the adoption ofvideo oocription roles under
ancillary jurisdiction. I do, howf'\'er, support thaI portion of the Order that provides for emergency text
infolB13tion in audio form.

I. The Statute Does Not Allow For Vicko Drscription Rul~

A The Text o/the Statute Does Not .4uthorl=e JUlies

Congresr. comprehensively considered the isS\Je' of acc~sr. to \-ideo programming by the blind and
tkaf cOlJJDlWliti~sin drafting dIe Telecommunications Act of 1996. The r~sult was section 713, entitled
"Video Programming Accessibility." 47 U.S.C. § 613. The pro\-isions contained in S«tion 713(a)-(e)
tkal \\'lth closed captioning for the de.af. They direct thr Commission to "prescribe such r~gulations as
are necessary" to implement closed captioning.~

Section 713(f) addresses video description for the '\'lSually unpaired, a set\'lce that is roughly
analogous to clost'd captioning 3 In stark contrast to clost'd captioning, Congress did 110t mandate video

Section ~i) reads. "[t]br COIDIDission may perform any and all acts, make such roles and regulations, and
US~ such orden. not iocOflSist~t ~ith this Act. as may M a«e$-..II)' in tM eucution of ds functions. r 47 U .S.C.
§ 154{i). Settlon 303(r) of the Act p-ovide.s. In pertinl'IIt part, "the Commission from t1D1r to time. as public
COD1:eDi~ce. inter~t. or DKemty requires shall ... [m)ake such rules and regulations and IKescribe such
restJictions and COA4iUOflS, not inCOJl!>i.l.talt with bw, as may M nece.s!OllJ}' 10 can)' out the prO\"1SIOIlS ofthia Act..
." 47 L".S.C. § 303(r).

The Commission didisSlJe closed captioning rul~ in 1997 See In the Matter ofao~ CaptioniDl and
Video Desaiption ofVuleo Programmin!.lmp~tati011OfSecti011305 of the TelecommunieatiODS Act of
1996, Aa:essibility of Emergency Programming, .M.\.t Docbt No. 95-17. Report alld Ora.,.. 13 FCC Red 3272
(1997),011 "COII .• 13 FCC Red 19973 (1998).

Video ~scription~means the insertion of audio nunted descriptions of a tele\'isi011 program's key \'isual
elemmt.. into nator1l1 pausM ~twee-n the program's dialo~" ~7 USC. § 613(g) (emphasis addrd). Closed
captiouing is "[t)he visual duplay of the audio potbon oivideo p-ogramming contained in line 21 of the ,"mica!
(continued....)
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description, nor did it dir«t the C01DlIl1ssion to prtscribe regulations.~ Congr~ssonly dir«t~d the
Commission to conduct an inquiry on video ~scripnon and to fq)Ort its findings to Congress.! v.'I1m
subsmions (a) and (1) of section 713 are "i~'~ togelher (one mandating rules and one not), It i~ fairly
plam iliat by ~g;lti"eimplication Congress chd not msh to legally require video ~ption.but mstead
it wished to CDaiider Ute maner more fully, after recei\1ng a report from the FCC.6 Indeed, in 1996. and
again in 1998. the FCC did 1SS~ reporn. but Congress elect~ not to taU action. ~ 11.5 supra.

Yet. as e\ldenced by its Ord,"" toda}', the majority is unfazed and~~ by the negati\'e
inlphcation ofsectioo713(f) and the stoukc~t with closed captioning In its view, Con~s nuy not
have dire-ct~ the- FCC to draft rules, but it did not tell them they could not either. The majority insists
~t It can advance ....ideo ~riptionrules~r section 4(i)'s general authorization to "make such rules
and regulatIons. and issue such orders, not incOnsIStent With this Act. as may be ne-cessaJY in the
~ecutionof Its functions." 47 U.S.C. § 154(i)." This sweeping authority is invokrd to cany out the:
equally broad purpose in section 1 of the Corwnunicatlons Act to "make a....ailable. so far as possible. to
all the: people of the Unit~ States ...[a] world-\\.'ide \\.m and radio communication ser\lce." 47 CS.c. §
151-

t:nquestionably, Congress couferr~ \'C'I)' broad authority on thl= Commission undct- secnon 4(1).

alld the conrts have s"Ulcti~d the exercise ofthat authority OIl occa~ion SIX!, (! g., United States \.
SoutJm'1!Stem Cabltl Co , 392 U.S 157, 178 (1968), Rural Tel. Coalition \'. FCC. 838 F.ld 1307 (D.C.
Cir. 1988). But this broad residual authority is not unrestrained. ~ United StattlS v. Midw~ Video
Corp.. 406 US. 649 (1972). It surely C311 be supplanted by su!>sequenl more specific 3C~ ofCon!!fPSs.
If. as is the case here, Conprss consi~s and r.pem directly to an iss~, the COmmisSion should be
bowtd to ~t specific judgnle11t and not chart a different CO~ that It prefn-s, riding section 4(i)

(Cootinued from yr'e\;OllS page) ------------
blaD1:ing mten-a! (VBI) punuaullo tM tKbDical ~pecificatioos set forth m [lhe COmmi~siCD's roles] Of lhe
equi","1eDllher~f" 47 C F R ~ 79 1(a)(.&) (1999) (m!phasis added)

Thr juxtapositlou is qwte telling. Se. National Rffl, bsoc \.. Reno. 2000 WL 800830 (D C. Cit. July
11.2000). at ·7 ("'\\'het'e C01IgrrsS iDc1udrs particular 1a1Iguage in one SKbOU of a statutr but omiu il in aAothef
~ectioo of lhe WIle Act, it is gftlffilll)' presumed 1hat Cougr~s acts lIlrmtiOllally and purpo~ly in lhe displll·ale
mclu5lou Of aclwiOll.''') (quoting Ibm;eJlo \'. US, 464 U S. 16. 23 (1983»

Thr Comminiou has in fact reported to Coupen O1Ilwo OCC&SIOIlS. ID both tmWiCes. CODgn~S Deithef
comidered 001' look .CtiOD OD ...'i~ descnption 51., •.g • ID the Mattet of Closed Capuoag and VIdeo

Description ofVIdeO Programming, M~-1 Dod:~No. 95.176. Report. I I FCC Red 19214.19222.19271 (1996)
(repolt recOlD1lleDded "lhe best cOline IS for the C01UIII1SSiOD to cODliDue to mODitoc the drploymrDt of video
de~p'ionaDd thr denlopmmt of sWidards for or\\' ...'ideo tKhoologies tliat ",ill aerOI'd gn_ accessibility of
ndrO desmptiou"): ADlIual A5~ument of the Status ofCo~tiboQm Marken foc tile Drlinf)' ofVi~
Pto~muniDl!.CS Dod:et No. 97-141. Fourrh .~n/lu~1 Reporr, 13 FCC Red 1034 (1998).

TM sprcmc critrria for tM report 5U!lIiesls COl1l!JPss w~ored the Co~sioQ ro slWly at a detailed les'r1
the ISSueS 5urTOIIDding ...ideo ~tiOfl, in order fOf it to hn'e a mou sobswmd recOld 00 which to cOSlsidrr tJuo

propn~J of takinl; lIi"'~t action. Thr report had to mclude an as~SsmeDt of~ 'appropria~methods and
scbrdules foc phaWll! video desaiptloti into~ m.uketplace. tKbDieal and quality stalldards for si~
descriptioo. a defirutioo of programmmg for which ,idee drscnphOll' would apply. aod other tKhnical aDd let:a1
issues that the CClD1J1i5uoo~dappl~ .• ·n u s.c. § 613(f).

~ COmmissiOD abo cites sectioo 303(r), w1uch IS Dearly idenllcd to .&(i). Compore 47 ('.S.C § 303(r)
lllth .&7 U.S C. § 154(i)
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