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lk!oCription rules that differ fronl dJt~ enforcement procedwes for our dosed captiolllllg rules.l~~ They
contmd that complamts should be submitted to a progr;llllllllllg <hStrlbutor before bong filed \\"Itb the
Conmussion.125 According to NCTA. "requinng the complautallt to go to tht- \-weo progrnnnung
disuibutor flfs! will allow tht parties to more qUlcld and sansfuctorily re50l\'e 1M dispuJe:' 26 :"lAB
ar~ Uut thee is no basis on winch to adopt a different complaint procedure for the enforcement of
video ~pbonroles than for closed caplloniug because ..th~ record~ not indicate that the ex1Sring
closed captioning mles have bem Ineffective or lOalkqu:lte,"U Am and :-'TVAC oppose1he
petitioners' request, arguing that obtaining IOfo~tJon10 contact programmmg distributors IS too
difficult for blind :Iud \1sually Impaired \1ewers, U XTVAC conlends that "[~h:VOllldbe simpler and far
IDOre effiClmt for nsually impaJred 'newers to have a mgle polOt ofcontact.' -

41. We believe that vie"..ers should tt}' to resoh'e disputes WIth \-weo progrartl10111g
distributors pnor to ftling a formal cmnplaint with the Commi.s~on. as suggested by ~AB and NCTA.
We therefore amend our rules to reqJ11Je complainants to CertifY in formal C(lUJlJIamrs to the Commission,
and distributors to certify in thtir answer". dlat ~. ha,'e attnnpted in good filth to !>t:ttle dispute; pnor
to filing formal complaints and answers ",,-ith the COIlllIll~ion. We note that this result is consistmt with
om recmdy reVIsed rules for filiug formal complaints ag3.lllst common carriers. 130 Prior to or instead of
filing a fonnal complaint. how~'er, newers w.'y contact cm Clther to attempt to resoh'e dispute~by
ruing an infOf1D:lI conlplainl or to obtain infOf11lation about how to contact the programming distributor,
We belie\'e wt these procedures will provilk parties the opportunity to resoh-e disp1.ues qwckly and
efficlendy.

2. ClarifiratioD of "Tfdmical LITOrs"

42. Our \'Ideo de!oCr1ption roles pro\1lk that 10 ~-a1uating"'llether a "ideo programming
distributor ha;. compiled with the reqWJelIlmt to provide video prO!!J3IDOl1llg with \'ideo descnption. we
will ConsIder a showmg that any 13ck of video description was dtl minimis and ~3sonable under the

124 NAB Petitioo aT 4-5: NCTA Petition at 12-14

m NAB Petttion at 5: NCTA Petil101l atl:!-13.

:~6 NCTA Petition at 13-14,

m NAB Petition al 5.

12S AFB Re~ponse at 3: N1VAC Oppositton at 9

1~9 lIilVAC Oppositioo at 9.

BO Amendmmt of Rules f<) ~ Followed ",'hen fcnmal Complain~ are liled Agaimt CommoD CuneI'S. CC
Docket No 96-238. FirstR~ lind a.,a.", 12 FCC Rcd 22497 (1997) We also followed these rules wbrn we
adopted rules to implement .ec1101l255 of the Act. 'I\'hich requiJ'es twlDufaetucen ofTelec:omDlU!l1CauoJlS
equipm~t. and prO\'wen of~ecommllll1catiOBsseni('O!s. 10 mm wch eqwpment and proYide such ~,ices in I
_ rhal is acces51ble to penOD' Wllb d1\.8bililleS, Se~ Implementation of Sections :!55 and 251(a)(1) of the
Communications Acl of 1934, .s Enacted by the TelecommWl1cari~ACI of 1996. WT Docket No 96-198.
Report IJlld Ordel' and Further .vaNCil oIInqut>". FCC 99-181 (rei. Sept. 29, 1999)
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circumstances. lJl NAB asks the Conmnssioll to clanfy that tedmical errors ~Y01ld an indindual
Stati01l'S control will fall wdet- the "rea~le circwmtances" provis1on. 132 NAB explains. for example,
that "if 3 station 15 ready and able to pass through to \-iewet"s described programming received from us
network. but,~ to technical difficulties beyond the station's control the described progr.mmung is not
properly received, then that 'lack oh-icko descriptulQ' should be deemed 'reasonable lmdet- t~
circumstances. ·.,133 Stating that the Co~sion rarely faults a broadcaster or cablecaster for a tempoIaI)"

mle \"lolanon, ~T"J'.'AC argue~ that a technical error ~ould not be construed to include the lack of
~ipment to prO\--ide video descr:f.nons. but that a technical error ~ --3 tffilPOralY difficulty" that is "a
short-tnm fuil~ of eqwpment.'· 4

43. We clarify that to be classdied as a technical error. the problem must be beyond a
station's control. In addition. the problem must be de minimis and reasonable W1der the circwnstances.
We will examine carefully. howev~. any showings ascnbed to technical error to ensure that those
mstances are only a tempor-v)" difficulty. such as that caused by 'ihort-tenn failure of eqlUpment, and not
by a lItation unreasonably failing to pass-through the descnbed programming supphed by 1tS network.

F. JllrndictioD

44. In the Report and (ft'der. we held that the COIl1ID1ssion has the authority to adopt video
lbcription mes. w~ explained that ~hon.. 1, 2(a). 4(1), and 303(r) of the Act,US taken tog~tMr. direct
and ffllPOW~ the COnun:i.SS1on to make available to all Americans a radio and witt communication
sen'ice. aud to make regulations to cmy out tbismandate, that are consistent with the public interest and
not incOImstmt \\itb other pwvlsions of the Act or other law. B6 In rt'aclung thi" decision. we con'iidet-ed
but rqected the arguments ofcommeut~sthat \'ideo~descnption rules would be mconsistent with other
law, namely sections 624{f) and 713(f) oCthe Act. 13

.' as well as the F~t Amendment. and might also
interfere with the rights ofcopyright holdtts. US

45. Petltioners r..ue the samr- argummts r.Used before in this proceedmg. For example.
petitioners suggest that analysis of~ issue of our authority to adopt video description rules begins and
ends with section 713(f) of the Act, l39 \vhich instructed the Commission to "commrDce an inquiry ... and

I3l Video Description R~on and Ord.r. 15 FCC Red at 152~. r, 33. and at App. B (Lelt1ng forth the standards
for assesLing compliance with the ~ideo description rul~ to be codified at 47 C.F.R. § 79.3(c)(·m.

132 NAB Petition at 5-6.

133 NAB Petition at 5-6.

134 ~"TVAC OppoLitioD at 5.

135 The~ s«tion.s arecodiiied at, re-spectively. 47 U.S.C. §§ 151. 152(a), 15~i), 303(r).

136 Video D.scription RtZpon (,",'1 Order. 15 FCC Red at 15251-52.~ 54-55

137 The~ ~Ktions are codified at_ ~specti\·ely. 47 U.S.C §§ 544(f).613(f)

138 Video DcsCl'iption Repo,1Qnd O1Uf/r. 15 FCC Red at 15252-56,,-r 56-66.

139 DIRECT\' Petition at 4-5: EchoStar Petition at 2-3: NAB Petition at 8-9: XCTA Petdion at 2-3: see also A&:E
Commeuh at 4-6.

102



Federal Communications Commission FCC 11-36

FCC 01-7

repon to Congre'!">s" on \11&0 d~scnp!lon.. but not to make rules, Again!">t~ backdrop of~ction 713,
~tioners contend th,u the COll11llIssion cannol rely on othf'f pro\'isions of eM Act to maR rules.l-W
Pehtionmo also suggest that our rules are conttnt-based, violating~ First Amendnltntl~1 ;;u¥l 35 applied
to cable operator.., SKtion 624{f) of the Act,W which doe'> not pmmt the government to "impose
requUemmts regardmg the prO\-"i~on or content of cabl~ !">f'f\'1ces, except 35 ~slyprO\"ided in [Title
\,1 of~ Act.r Petltiollmi funber suggest that oW" rules lIltmeR ",th th~ rights ofCOPyright holders. 143

46 We addressed most of~ statut~' arguments ~titionmo r;;used at the RepQH alld Order
stage, and thry ha\'e offf'fed no reason for u.s to recouudn- our conclusion. As discussed in deta1l in the
RepoH and Order. ~ctions 1. 2(a), 4(i), and 303(r) make cleartllat the Commission's fundamental
purpo~ is to maR available 50 far as possible to all Americans 31adiO and WlR communication sClvice.
and 11 has the poWf'f to IIIaU rules to cany oUl this DJ:Illdate that :Ire conr;istent with the public in~est,

and not inconsiStent WIth otbf'f law. Our 'I.'~ descnpnon rules furthf'f the public intf'fest becau~ they
are designed to enhance dIe accesubility ohlde:o progr.lJU1ning to peBOIlS ",th \"i!">U31 disabilities, but at
the same time not impo~ an undue burdm on the "ideo programming production and distribution
industnes. Olln"ideo descnptiOll rules are not inconsistent with sections 624(f) and 713(f) ofthe Act, the
First Amendment. Of copyright law, Our rules are not wconsisttnt with section 713(f). beca~ that
secnon ~ither authorizes nor prolnbits a rulemaking on "ideo description. Our rules are DOt mconsiStenl
WId! sectlon 624{f). becall~ ~y do not R'qllire cable ~ators to carry any partIcular programmmg
Our ml~ are not inconsi,tmt with the First Amendment ~cause ~y are content-neutral regulanons,
and satisi)'~ applicable test of sen"ing an important gOyerntnent intet:est without burdening substantially
more speech than nec~~ary, Oltr rules are not illConsl5tent with copyright law ~CJU!.e they do not
,"iolate any copyright holdn-'s rights,l44 In sum. as we explain~ in greatet: ~tail in the Ropo/1 and
Ordllr_ wr ~lte'\'e that OW' ,-ideo description mles furdlrr the very purpose for which the COtnmlssion W35

created - ''to make available, so far as po551ble, to all eM people of the United States ,., a rapId. efficient,
~ation-wlde, and world-~"ide WIre and ~dio cOltllllllnication sf'f\'ice,,145 - alld are WIthin 0111 pOW~ to

J-W DIRECn~ P~tilion al 5; DIRECTY ~Iy at i: EchoSt:ll: PetItion al i: MPAA Petiul'l1 at 5-6; KAB Petllioo at
9-10: S/fB QIso A&E Commeut~ a16-7

141 DIRECn' Petition at 7: DIRECn' Reply at 8: MPAA Pdition at 7-8: S/f~ (lCO A&E COIl1Dmlb al 8-11

i4~ NCTA P~tition at 4-6

'43, MPAA ~Iy at 1

1+l"Ve auo njKt EchoSw·. new a'pune4t that our ",Ies l1'e iJlcomistellt with section :!55 of the Act EcbcStlIr
Peution 817-8; EchoSw Reply all-1.. S~tiOll ~55 r~smanufacrucef'S oftelecolDlDlJG1CatioM equiplMIlt.lIIId
pro,'ider~ of telecommunications ~'ices. to mala! such equipment and ~ic~s acceuible to per..ons "ith
dt~l:nlitt~.but only "If r~adi1y achienble."· 47 USc. § 155. EchoStar sug~est!"> that our ''Ideo de-scriptiOD rules
do DCt ha,~ a simi1aJ: cODtiDgmcy. EchcStlll· Petition at :-8: EchoStat Reply atl-~. EchoSm also ugues that tbe
discrepuC)' !lft",een the "rudil)' achie"able" staDdMd and Olll: ','Ideo deSCliptioo rules further suggests thai we do
Dot lui, ~ authociry to adopt such rules - Coopess did not qualify lh~ pco\i.sion oh'i~ ck\aiptloo because tbere
WlUi DO acc~" obliptiOll to qualify m the fint pla~, EchcSw ovetlooks, howe"et. the ract that our 'i.cko
c1eSCnptiOll rul~ routam procNnre\ for wah'er- if compliance would creatt! an oodue burden S,/f.17 C F R, §
793(d)

145 47l,;.S.C. § 151
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adopt because they are "not inconsistent with [the] AcC1
.J6 and ser.'e the "public com,emence. interest

and nec~sity" and ue '"not inconsistent with law.,,147

m. CO~CLUSION

41. In this Order on Reconsideration. we reaffinn and modify rules to more precisely balance
the interests between providing 3 benefit to 3 gre.at nWllber of Vlsually unpaired Amencans witbout
imposUlg anun~ burden on the programnung production and dtstribution wdustries. As we stated w
the Repon and Order. howe,'C'£. as industry and the public gain greater experic~tlcewith ,'1&-o de-scription,
we hope that an increaswg nwnber ofbroadcast stations and MVPDs will provide video cbcription, and
those that do so will pro,,-ide an increasing number ofhours ofvideo <kscnbed prOgramming.

IV. PROCEDURAL ~L\TTIRS

48. Authority for issuance of this .HIl11'Orandum Opinion and Orde1' on ReconSideration is
cont~ w Sections 4(i), 303(r). 403, and 405 ofthe Commuwcations Act of 1934. 3S amended. 47
V.S.c. §§ 154(i), 303(r), 403. and 405.

49. Supplemental Final Regularo1')' Flm?btliry A.na(l"Sis. As rt'qUJred by the ~gu1atoIY

Flexibility Act (RFA),148 the Comnmsion has prep~d a Supplemental Final Certification of the ~ible
impact on small entities of the rules adopted in this .\-femorandlml Opinion and Order on
Reconsidm-oTiOll.149 The Supplemental Final Certific3tion is set forth in A~ndix C.

\'. ORDERING CL-\L"SES

50. Accordingly, IT IS ORDERED that the ~titions for recouside-n.tion or cbrification ARE
GRA.""TED to the ext~t proVIded herein and otherwise ARE DENIED pucsuant to ~tions 1, 2(a). 4(i),
303(r). 301.309. 310,403,405, and 713 ofthe Commumcations Act of 1934, as ammded, 47 V.S.c. §§
151. 152(3), 154(i). 303(r), 307,309.310,403,405,613. and Section L429(i) ofthe Commission's rules.,
47 C.F.R. § 1.419(1).

51. IT IS FUR.THER ORDERED that pursuant to Sections 4(i) & (j), 303(r), 307. 308 and
309 of the Communicauons Act of 1934,35 amended. 41 V.S.c. §§ 154(i) & (j), 303(r), 307. 308. 309,
Pan 19 of the Commission·srules. 47 C.F.R. Part 79, IS AMENDED as set forth in Appendix B,

52. IT IS FURTHER ORDERED that the rule amendmm~ set forth in Appffidix B that
renSl' section 19.3 ofthe Commission's rules, 47 c.F.R. § 79.3, SHALL BECOl\.1E EFFECffi'E on
Apnll. 2002.

53. IT IS FUR.THER ORDERED that the Commission's Consumer Infonnation Bur~u..

Refefnla: lnforntation Center, SHALL SEND a copy of this Afmnorondum Opinion Qnd Ord"r on

146 47 1.:.S.C. § 154(i)

14i 47 1.: .S.C. § 303(r).

m 5 U.S.C § 601 et seq.

149 5 U.S.c. § 605(b).
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R«onsidflrQtion In MM Doc:Ut No. 99-339, including the Supplnnent.1l Final Certification. to the Chid
C~l for Advocacy of~ Small Business Adminis1rabOll.

54. IT IS FURTHER ORDERED that this~ding is tmninated.

FEDERAL COMMUNICATIONS COMMISSIO::-l

Magalie Roman Salas
Sea~ary
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APPL'\"DIX A

PETITlO~S FOR Rl:CO~Sm:ER...o\TION

L DIRECT\', Inc. (DIRECTV)
" EchoStar Satellite Corporation (EchoStar)
3. Home Box Office (HBO)
4. Motion Picture Association ofAmerica, Inc. (MPAA)
5. National Association of Broadcasters (NAB)
6. National Cable Television Association (NCTA)
7. National Feder.ltion ofthe Blind (NFB)
8. Tutnrr Broadc3Sting System, Inc. (TBS)

CO:.\Il\IE:\'TS~ SUPPORT OF THE PETITlO~S

I. A&E Te1~'I.S1on Networks (A&E)
2. League ofUnited LatlJlAmmcan Citiuu'> (LUlAC)
3. National COlUlcil of La R.1za (NCLR)

FCC 11-36
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oPPosmONS, PARTIAL opposmONS A..'''D PARn-\L SUPPORT OF THE PETITlO~'S

1. American Council of the Blind (ACB)
2. American Foundation for the Blind (AFB)
3. NCTA
4. National Television Video Acc~ CoalitioD (NTVAC)
5. Me<ha Access Gf"oup at the WGBH Educ4ltiooal FOlUldation (WGBH)

REPLIES

1. DIRECIV
2. EchoStar
3. HBO
4. MPAA
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APPE~"DIX B
RullO ChaDglO~

Part 79 ofChaptn- 1 ofTlde 47 ofthe Code ofF~enlR.egulanonsI~ ameu~ a~ follows:

Part 79-CLOS'ED CAPTIONING A","D VIDEO DESCRIPTION OF \ IDEO PROGR.-\.i'Il\n.~G

1. The authority citation for Part 79 continues to read as follows:

AUTHORITY: 47 U.s.c. 15L 152(a). 154(1).303.307.309.310.613

... Section 79.3 is amended by
(a) adding paragraph (a)(6);
(b) rl"'\-ising paragraphs (b)(2), (b)(3). (b)(4)(i). (b)(4)(il);
(c) m'lsing paragraphs (c)(2) and (c)(3):
(d) redesignating paragraph (c)(4) as paragraph (c)(S):
(e) adding new paragraph (c)(4);
(f) rem11lg paragraph (d)(I):
(g) reyising paragraphs (e)(I)(i,') and (e)(l )(y):
(h) addmg paragraph (e)(I)(vi); and
(i) re'-ising paragraph (eX2).

The revisions read 3S follows:

§ 79.3 Vidl'O dt'~rip'ioD ohidt'o pl'og!'amming.

•••••

(a) • ••
(6) Prime Time. The period from 8 to 11:00 pm Monday through Saturday. and 7 toll:00 p.m

on Sunday local~, except that in the central time zone the rell"'\'3llt penod shall~ bem.'eefi the hours
of7 and 10:00 p.rn. Monday through Satw-day. and 6 and 10:00 p.rn. otl Sunday. and in the IDOW1tain
tune zane each statlon shall elect whether the period ~allbe S to 11;00 p.m. Monday through Saturday.
and 7 toll:oo p.rn. on Sunday. or 7 10 10:00 p.m. ~fond3)' through Saturday. and 6 to 10:00 p.rn. on
Sunday.

(b) •••

(2) Tele\1sion broadc.ast st.ations that ace affiliated or othern'l~ associated "-ith any tell"'\-islon
m'twork,~t pass through \--ideo descnption when the m'm.'ork pro\-'1des \-'ideo ~riptlon and the
broadcast St.ltiOIl has the technical capability necessary to pass through the ,-ideo description, unles-s USing

the technology for prO'-idmg \'Ideo description in ronnec lion with the program for another purpose that is
related to the programming would conflict with pro"iding the \ideo de<.criptian:

(3) Multichannel ndeo prognll1UDl1lg distributors (MVPDs) that Stn~ 50.000 or more
subscribers, as of Sqltmtber 30, ::!OOO, IDllst pro,-ide 50 hoUI'i of \'Ideo description per c:deodar quarter
dunng pl"imr timt or on children' s programnnng. on e.ach channel on which they cany we of the top fi"e
na!looal nonbroadcast uetwOlh. :IS defined by an a"erage of the national audience shMe during prllJlr

timt ofnonbroadcast networks. as determined by Nielsen Media~h, Inc... for the~ period
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(4) •••
(i) must pass through ,"i~ description on each broadcast station they carry. \vhw. the broadcast

')tation prondes video ~scripuon.and~c~l on which the MVPD distributes the programming of
the brOadc;)5t staUon hac; the techrucal capability necessary to p;)s5 through the video description. unless
using the technology for providing video description in connecUon With the program for another purpose
that IS rdated to the programming would conflict 'with provid1ng the \ideo description: and

(n) must pass through \'ideo description on each nonbroadcast network they carry, when the
network prOVideS video descripuOfi. and the channel on which the :MVPD distributes the programming of
the network has the techD1cal capability necessary to pass through the \'ideo descripuon. unless using the
teclmology for pro""1d1ng \-ideo description in connection v,'1th the program for another purpose that is
related to the programming would conflict with providing the .-ideo description.

(c) •••

(2) Programming with \'Ideo description that has bt-en pRviOllsly counted by a broadcasteJ' or
~{VPD toward its mininnun requirement for any quarttt' may be counted one additional tin1/: toward that
broadcaster's or fvIVPD' c; minimum requirement for the same or anyone c;ubsequent quarter.

(3) Once a commercial televiSion broadcast stabon as defmed un~r p3f3grapb (b)(l) ofthis
~bon has aired a particular program with video desroption. it is ceqwred to include \ ideo ~scription

with all subsequent airings of that program on that~ broadcast c;tation. unle§,s llsing die technology for
providing \"i~ description in connectlon with the program for another pwpose that i~ rdated to die
Pl'Ogramming would conflict \\'1m prO\-iding the ,\')deo descnption.

(4) Once an MVPD as defined Wlder paragraph (b)(3) oftlus section:

(i) has aired a particular program with ""1~0 descnption on a broadcast station they carry. it is
required tomc~vi~o description with all subsequent airings of that program on that SaIllt broadcast
station. unless using the tedmology for ptO\'ld1ng video description m connection 'with the program for
another purpose that is related to the progIaDlDling would conflict with provid1ng the video descnption: or

(ii) has aired a particular program W1th video description on a nonbroadcast station they caay. it
is required to incl~ \-ideo ~scription widl all subsequent :urings of dw progranl on that same
nonbroadcast station. unless usmg the technology for prO\iding \"ldeo de£cnption m connection with the
program for anotheJ' pUlp05e that is related to the progr.unming would conflict with pro,'idmg the video
~on.

•••••

(d) • • •
(l) A \'ideo programming prO\-ider may petitJon the Commission for a full or paJ'tial exemption

from the \-ideo description requirements of this sectlon. wwch tbe Coomussion may ~ant upon a finding
that the Rquirements will RSUlt in an undue burden........

(e) •••
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(v) the complainant's prefm-e'dfonnat or~odofresponse to the complaint (such as letter,
facsimile transmission, telephonr (voice/TRS/TIY), Iutemet e-mail or some other nrthod that would
best accommodate the complamt's disability); 3Ild

(vi) a ce'J1ifu:ation that the complainant attrmpted in good faith to nsoh'e the dispute with the
broadcast stalion or MVPD against whom the comp1ainr is alleged.

(2) ~ COUlJll1ssion will promptly forward complamrs satl.sfying the above reqwrements to the
video programming distnbutor involved. The video prOgramming distributor must respond to the
complaint within a speofied time, generally withm 30 days. The Commission may authonze
Commission staffeither to mortm or lengthen the time reqwred for responding to complaints in
parncubr cases. The answer to 3 complaint must include a certification that the video programming
distributor 3ttempted in good f31th to r~olYe the di"pute ",-ith the complainant.
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The Regulator)' Flexibility Act (RFA)150 requires th3t 3D agmcy prepare a regulatoty flexibility
3nalysis for notic~ and comment rulemaking proceedings. unless. the agency c~ifies th3t '"the rule ~ill

oot. ifpromulgated, have a significant ecouoouc impact on a substantial oumber of small mnties...1,1

1he Notice ofp,.oposed RJl1emaktng (Notice) in this proc~g~d rules to provide ,'ideo
~criptionon vi~gogrammi.ngto ensure the accessibility of video progTaDllIling to peJ"soDSwith
nsual unpauments. - The Report and O,.der adopted rules reqwnng broadcasters and olher VIdeo

programming distributors to provide video ~criptionand to make emergency information more
'bl . 11' . _.1' 153accessi e to "sua y Ullp31fn> Vle\VtrS.

In an abundance of caution. the COlIlJllUsion pubhshed an Initial Regulatory flexibility Analysis
(IRFA) mthe Notice.1U evm though the CommiSSion was reasonably confident that the propo!oed rules
would not have the reqw.site "significant economic unpacf' on a "substant13l number of small entities'-'
1he IRFA sought wrinen public conunent on W propor.ed rules. ~owrinm comments were re.ceived on
the IRFA. nor were anygm~ cotnmmt.s rect'lved that raised concerns about tM impact ofthe proposed
rules 011 !i1D.lll mbbes. Because the Co~ion belie'\'t'd the rule!> adopted in the Repon and Order
would h3"e a negligible effect OIl small busiuesse!l. the Commission published a Final Certification that
the rules adopted in that order would not ha,'t' a significant ecOOO11l1C impact on a substantial numm of
small entities.155

The "\!emorandmn Opinion and Order on RRconsideration amends c~ainrules adopted m the
RHpol1 and Order. TIle CommiSSion amends its rules to define the top five oonbroadcast netwOlks as
those that are ranIred in the top five as defined by national audimce slwe and that also reach 50 percent
or more of:MVPD households. The amended rules allow broadcast stations and MVPDs to count
previously aired progr:m:mung one time toward quarterly reqwremmts. Once a broadcast station or
!'iIVPD subject to~ ,-ideo description rules has aired a particular program with video descnption. only
subsequent airings of that progranl by that broadcast stabon or MVPD on the samtl network or channel
owst contain the video description. Under both this "subsequttlt auing" rule and the "pass-through" rule,

150 The RFA. s" 5 U S.C. § 601 ,ts'q.. ha~ been amended by the Contract With America Ach'mcement Act of
1996. Pub L No 104-121. 11- Stat. ~7 (1996) (CWAAA). Title n of the C\VAAA is the Small BusiDes&
Regulator)' Enforcement Faimess Act of 1996 (SBREFA).

151 Se~ 5 U.S.C. § 605(b).

1-'
)~ In the Matter ofVide<l Description ofVi.deo Pro!J1llDll11llg_ R'pon and Ord,r. MM Docket No. 99-339. Notic~

OfPf'opos.d Rulel1talcing. 14 FCC Red 19845 (1999) (Notice).

153 In the Matter ofVide<l DeScriptiOIl ofVideo Pro~amming.RqxJrl and Ord,r. ~IM Docket No. 99-339. 15

FCC Red 15230 (2000) (Report and Order)

154 Notict!. 14 FCC Red at 19862-69.

1~5 Repo/.tand Order, 15 FCC Red at 15165.
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broadcast s.tations and MVPDs may now~~ SAP ch~l to provide ~"ices othn than ndeo
description. a~ long as. thos~ sen"ices. such as f'orngn lal1g\lag~ translations.~ progr.ulI-relatm Th~ rule
ammdn:Imts allow programming providcn. in addition to programmmg dUtributors. to file wai\'ft'S for
nempti~ The mle amrndmmts. adopt a ddimtion of "prime time·· and clarifY~ definition of
·'technical mar" for~ ofdelrJ1DllUng compliance "lththe~. These atDffldments. only affect
large entities as mSCllist'd m the FmaJ Ceroficanon mchJdtd in~R.epon a',a Order. 15ti No small
e11tities ...."ill expe1imce an econonnc W1pac1 as a result of thest' ammdmmt~,

Finally. WIder tbe rule amrndments. consumrrs may bong infonnal complaints to tlx-
Commi..sioo at any rimr. but must include iu a fonnal complaint to~ Commis..ion a cmification that
th~ have trim to resolve a di~pute v."ith the distnbutor prior to filing the complain•. In addition,
distribulors are reqllu'm to make slJllilar certifications in their answers. l1te'>e awendment~ to the mles
are creatm to attempt to resolve issues priar to filing: a fannal complaint. The ConmnSSlon belien~s that
requiring these certifications is necessary to assure a smooth process to address outstanding issues in a
timrly and efficient.m.anner. The burden impost'd by the mclusioll of the'>e certifications is nominal for
both consumers and distributors because it will require no IllOfe than a single 'lT3temtnt to be added to the
initial formal comphint and its answer ~ ammclrunm will not have a sigmfiCani economic impact
on a substantial munber ofsmall mtities

~ CommiSSion therefore certtfies. pumJaIIt to the RFA, that the rule amendments. adopted in
the present }..femomnduTTl Opinion and Order 011 RKonsideratioll will not have a ~igm1icaut economic
impact on a substantial number of !>1Dall entiti~_ The CoulJDlssion will send a copy of the Mflmorandwn
Opinion and OI'd~ronReconsideration. includmg:l copy ofth.i~ Supplemmtal Fmal Certification. in a
report to Congress punuant to th~ Small Business Regclator)' Enforcement Faim~ss Act. ISi In additIon.,
the CommiSSIon ",111 send a copy of the l ..femorand"m Opinion and OrdftT on R.econsideration. including
a copy of !his Supplemental Fmal C:enificanon, to the Chief Counsel for Advocacy of the Small Busin~l>s
Administration. In addition. a copy of the JUlIIoralldllTTl OpInion and OrdftT on ReconsidftTarion ;md this
Supplemmtal Final Certification will be published in the Federal Register. 158

1-6- ReportQrrd Ordu. 15 FCC Red al 15165

15: SH 5 V.S.C. § SOI(a)(I)(A},

158 Sle 5 V.S.C. § 605(\l) ,
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DISSL"fIlNG STATL\IL',. OF COMl\·IlSSIONER HAROLD W. FL"RCHTGOTI-ROm

In th. l\btt.r of ImpIt'JHDfatioD of Vidt'O Dt'scriptiOD ofVidtoo ProenmmiD&.
lUI Docbt No. 99-339.l\I.morandum OpiDiOD and Ord.r 011 RKoDsiduatioll

I disstnt~ from~ original Report and Order's adoptioo of'\'i~d~ptioorules because I
was unable to read~ COJllIllUDicatioos Act as aurhonzing such regulations. SfIe Stattmell1 of
Comnnssioner Harold W. Furcbtgott-Roth. Concumng in Part and Dissmting in Part, In rhe Matter of
Implemtmtation ofVideo Description ofVideo Programming. :Ml\1 Docktt No. 99-339. RgPOlt and Order,
15 FCC Red 15230 (2000). Accordingly. I agr~ with those COOUDenters Vl.110 s~kre\'ef'sal afthat Order
00 grounds of lack ofjurisdtction, see supra at ~ 45, and I dissent from today' s aet10n to the contrary.
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In Th~ :vlatter oflmpl~tionofVideo Ikscnption of Video Programming, MM Docket ~o. 99-339,
Memol'(IIlGum Opinion (lnd Ordlll' 011 Reconsideration

Ina!.nmch 35 I shat~ my coll~a~s'd~ire to unprove 3CC~S to communications services for the
disability community, I cannot support the abo\'e-captioned Ordlll' concemm~ ,-ideo de\cription oh'ldeo
pmgrammmg

• I noted In my ~are S13teDlt':1l1 to tilt onginal Ol'der, I thoroughly wish that I could support
the e.'q>3J1SIve Inlplemen13t1on of \ldeO descnpnou ru1es that the :\iajority is pursuing. I However. I
continue to bdie\'e that Con!!Rss spoke to tilt ,-ideo description issue in Sectlon 713(f) of the
CClIDIDUIlicahons Act of 1934, and ptUpO~ly l.uuited OUI authonty to stud)'ing the IS5ue and reporting: to
C~ SUlce Section F ofthis Ordel're-affinns the :Ma)ority's new that 11 can promulgate video
de!lCription rul~ wtder itt; various ancillary jurisdiction pronded, In large measure, by Sections 4(i) and
303(r) ofti,e Communications Act. I dissent to this Order.

I personally cannot read the law convenimtly, e\'m for so worthy a constituency

I To be CleM, whil~ I disa~with 1M Majority aboutit~~ ofaoclllary juriscbction n a btii~ fot tim
rulemaJcm! geuenlly, I conlUlue 10 support thaI pomon of~ Oll!iDaJ Order thaI prO\'ldes fot ~gmcy le:otl

information in audio fOfDl bKAnS<! Ibeli~\ ... lhal 1M pmJDotioD ofyf~ty ofhfe and property is witbln the sc~ of
the 5pecific authority prO\ided by th~ CClDrDUWcabons Act aDd the Commission's VinOUS ru1es S" In The
M~t1er ofImpJementatioD ofVid4!o Oescnptlon dVldeo Pl"o~.MM Doctel 1'0.99-339, FCC 00-259,
Reporr arId o.'dllr (July 21, 2000) (Sqla~Sta~of ~lichnJK. Pow~U. Ccmmimon«. F~deral
CommUDicatious ComminiOD) [~ni1ab~C1I the World Wide W~b at
<http::·.,,·ww.fcc. gO\·/CODlIlUssiODet·s ·p.,,,,·~U:' 1
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In~Matm"of

Implementation ofVideo Description of
Video PrograflllDing

Adop~d: February 2t 2001

By the Chief. IYfass Media Bureau:

)
)
)
)

£RRAn.~[

M~..l Docket No. 99-339

lUIeased: February 21,2001

This Erratum re\~ ~ ammded~ set fOl'th in Appmdix B of the Mmtorandum Opinion and
Order on ReconsMeration in MM Docket No. 99-339, FCC 01-7 to clarify how parties may count rmms to
satisfy dleU" fifty-hour quartffiy comphance requiremmts. Specifically, section 793 of~ CommissiQll's
rules is revised as set forth in the appendix to this Erratlon.

FEDERAL COMML"NICATIONS COMMISSION

RoylS~

Chief, Mass Media Bureau
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APPL~JX

Pm 79 ofCbapM 1 onitle 47of~ CodeofF~ Rrgu12t1ons is ammded as follows:

Put 79-CLOSED CAPTIOXISG ~"'DYID£O D£SCRIPI10:'i OF \"ID£O PROGJL\.\nUNG

). ~ authority ofPart 79 COlltiDurs to rnd as follows:

AUTHORITY: 47 U.S.c. 15L 152(a), 154(i), 303,307,309.310, em

2. S«tioo 79.3 is :unmded by fe\'ismg pangraph (c)(2) to reads 3S follows:

§ 79.3 yidto ckKriotioa oh;dro prowmmjPI.

......
(c) * • *
(2) In ordtt to meet its fifty-hour quarterlyre~t. a broadcaster or MVPD may count each

program it airs with \'1deo cbcriptJon no more than a torat of two tunes on each channel 011 which it airs
the pcogram. A broade3sfn- or MVPD may count the steond airing in the samr (I( any 0Dt' ~uent

quann-.
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