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Federal Communications Commission

In the Matter of Office of the Secretary
Request for Review by True Wireless, LLC of Decision of CC Docket No. 96-45
Universal Service Administrator

EMERGENCY REQUEST FOR REVIEW OF DECISION OF UNIVERSAL
SERVICE ADMINISTRATOR

True Wireless, LLC (“True Wireless”) hereby seeks immediate, emergency review of the
failure by the Universal Service Administrative Company (“USAC”) to respond to True
Wireless’s request for emergency relief from USAC’s erroneous decisions on May 19, 2011 and
May 26, 2011, which had the combined effect of cutting off True Wireless’s disbursements from
the Universal Service fund.'

Relevant members of the Commission’s staff are already familiar with the essential facts,
which are set out below.> We emphasize that we are not, by this emergency request for review,
seeking an FCC ruling on the merits of the underlying dispute with USAC. We are seeking a
ruling that requires USAC to comply with the Communications Act and the Commission’s rules
relating to USAC’s treatment of Eligible Telecommunications Carriers (“ETCs”) in a situation

where USAC has questions regarding the ETC’s entitlement to disbursements. Specifically with

' This review is being sought generally under the terms of 47 C.F.R. § 54.719 et seq. The
Commission’s ongoing responsibility and authority with respect to the universal service program,
however, empowers the Commission to take the actions requested here irrespective of the specific
provisions of those rules.

?  True Wireless has provided copies of all filings with USAC on these matters with the staff of the
Telecommunications Access Policy Division (“TAPD”) of the Wireline Competition Bureau
simultaneously with the provision of those documents to USAC. In addition, counsel for True Wireless
has addressed its immediate concerns regarding this matter in numerous emails and telephone calls with
TAPD staff (beginning on May 27, 2011), with members of the Office of the General Counsel, and other
members of the Commission’s Staff. Moreover, TAPD staff members have confirmed via email that
Commission staff have been actively addressing True Wireless’s concerns.
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For all these reasons, we respectfully request that the Commission immediately direct
USAC to release to True Wireless the funds which it would have received in the normal course,
had USAC provided due process and followed 47 C.F.R. § 54.707 and first asked True Wireless
to provide information relevant to USAC’s concerns before USAC precipitously cut off True

Wireless’s funding.

Respectfully submitted,

IS

Christopher W. Savage

Davis Wright Tremaine LLP
1919 Pennsylvania Ave. NW
Washington, D.C. 20006-3402

Counsel for True Wireless, LLC

June 15, 2011
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liabilities that USAC believes are owed to the fund by an unrelated company (addressed in our May 31
Letter), USAC's distribution statement indicates that it would have would have paid True Wireless only
$936,909. While we cannot exactly reproduce USAC's arithmetic, it appears that this figure was derived
by imposing an immediate retroactive true-up. Specifically, USAC reduced the “actual support claims”
submitted by True Wireless by amounts USAC had previously paid based on USAC's own projections.
Imposing an immediate retroactive true-up of past projection amounts is not the same as paying on
actuals.

Third, the legal authority on which USAC relied plainly does not support the action in the May 19 Letter.
47 C.F.R. § 54.707 provides, in full (emphasis added):

The Administrator shall have authority to audit contributors and carriers reporting data to
the administrator. The Administrator shall establish procedures to verify discounts,
offsets, and support amounts provided by the universal service support programs, and
may suspend or delay discounts, offsets, and support amounts provided to a carrier if the
carrier fails to provide adequate verification of discounts, offsets, or support
amounts provided upon reasonable request, or if directed by the Commission to do
so. The Administrator shall not provide reimbursements, offsets or support amounts
pursuant to part 36 and § 69.116 through 69.117 of this chapter, and subparts D, E, and
G of this part to a carrier until the carrier has provided to the Administrator a true and
correct copy of the decision of a state commission designating that carrier as an eligible
telecommunications carrier in accordance with § 54.201.

As a simple matter of administrative law, “establish[ing] procedures” means setting out rules of general
applicability that would govern USAC's action in particular cases. Taking action against a specific
company like True Wireless — what occurred with the May 19 Letter — is not “establish[ing] procedures.” It
is making an adjudicative decision, based on the (supposed) facts of a specific case. To the extent that
USAC claims that it actually has “establish[ed] procedures” relevant here, True Wireless requests that
USAC provide a copy of those procedures in writing, as soon as possible.

But more fundamentally, this rule makes perfectly clear that USAC's authority to “suspend or delay ...
support amounts” is expressly conditioned on a situation in which a carrier “fails to provide adequate
verification of discounts, offsets, or support amounts provided upon reasonable request.” The
May 19 Letter does not remotely purport to take action based on any failure by True Wireless to provide
adequate verification of any “discounts, offsets, or support amounts.” USAC has never made any such
request at all of True Wireless, much less a “reasonable request’ that True Wireless ever failed to
respond to.

In other words, 47 C.F.R. § 54.707 on its face envisions a reasonable, fair process: USAC first is
supposed to set out the rules it will follow (“shall establish procedures”) to verify provider support
requests. If USAC is concerned that a provider might not have “adequate verification" of its support
requests, USAC may make a ‘reasonable request” for information that would supply “adequate
verification” of those support requests. If the provider fails to provide that “adequate verification,” then
USAC “may” suspend or delay payments. This orderly process allows for give-and-take between USAC
and a provider to identify any concerns USAC may have, and gives the provider a reasonable opportunity
to supply the information that USAC “reasonably requests.” Only if the information is not forthcoming may
USAC suspend or delay support payments.

The process required by 47 C.F.R. § 54.707 is utterly inconsistent with the process used in connection
with the May 19 Letter. The May 19 Letter does not request any information at all from True Wireless,
much less information to verify support requests. It asserts that USAC is taking action based simply on
the pendency of an investigation of an unrelated firm by the Florida PSC. And then the action USAC
actually took is different from the action stated in the letter.









USAC

High Cost and Low Income Division

Via Electronic Mail & Certified Mail

May 19, 2011

Chris Melton

True Wireless, 1.1.C d/b/a Concxion Wireless
3124 Brother Blvd., Suite 104

Bartlett, TN 38133

Thomas Biddix
Conexion Wireless

6905 N. Wickham Drive
Suite 403

Meclboume. FL. 32940

Re:  Federal Low Income Program Support Payments for True Wireless, LLC d/b/a
Conexion Wireless (SACs 439038 and 449060)

Dear Messrs. Melton and Biddix:

The Universal Service Administrative Company (USAC) has been madc aware that the
Florida Public Service Commission is currently conducting an investigation involving the
companies currently owned by Associated Telecommunications Management Services, [.1.C
(ATMS) located at 6905 N. Wickham Drive, Suitc 403, Melbourne, FL 32940. As a result of
this investigation, pursuant to USAC’s authority set forth in 47 C.F.R. § 54.707 to “establish
procedures to verify ... support amounts.” and consistent with USAC past practice, USAC
will no longer pay True Wireless, LL.C d/b/a Conexion Wireless projected federal Low
Income Program support. Instead, beginning in May 2011, USAC will pay Low Income
Program support based on actual support claims (i.e., thec amount claimed on the FCC Form
497) made by True Wireless, LLC d/b/a Conexion Wireless. [USAC will not pay this
company based on USAC-generated projections that arc later subject to a true-up with the
company’s submitted FCC Forms 497.

Please contact me if you have any questions.
Sincerely,

|'
sy A
~/

Pamela Gallant
Director, .ow Income Program
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Danielle M. Frappier
daniellefrappier@dwt.com
202-973-4242

202.973.4499 fax

May 31, 2011

Karen Majcher

Vice President, High Cost and Low Income Division
Universal Service Administrative Company

2000 Street, N.W.

Washington, DC 20036

Re: Emergency Request For Reconsideration/Appeal Of USAC Action Described In Letter of
May 26, 2011 Regarding True Wireless, LLC (SPIN: 143034230) :

Dear Ms. Majcher:

This letter constitutes an emergency appeal and request for reconsideration of the erroneous action by
USAC taken with respect to True Wireless, LLC (“True Wireless") in a letter dated May 26, 2011 R By that
letter USAC advised True Wireless that it would not be receiving its normal payment from USAC at the
end of May 2011 (which would have otherwise been close to a million dollars). Instead, purportedly
because USAC has yet to complete arrangements with another company (Associated
Telecommunications Management Services, LLC, or "ATMS") for the recoupment of approximately $[xx],
USAC stated that it was withholding payment from True Wireless.

This action is both procedurally and substantively flawed. It needs to be reversed immediately in order
to avoid severe and entirely unjustified financial hardship on True Wireless — including a nearly certain
need to shut down its business operations — while at the same time essentially immediately depriving
more than 75,000 True Wireless subscribers of needed telephone service.

This emergency appeal and request for reconsideration is being filed on the second business day
following USAC's action, and the first business day after undersigned counsel were able to contact USAC
personnel, and personnel from the Federal Communications Commission (“FCC"), to discuss the
situation.? Because this material is being assembled on an emergency basis and on short notice over a

; Letter from “USAC" (actually transmitted by email from Karen Majcher) to Mr. Chris Melton of

True Wireless, LLC and Danielle Frappier of Davis Wright Tremaine LLP, dated May 26, 2011 ("May 26
Letter"), attached at Exhibit 1.

2 Given the precipitous nature of the action described in the May 26 letter, we do not believe that
any formal “appeal” is needed to simply rescind the erroneous block placed on payment of True
Wireless's Low Income disbursements. The action was taken entirely informally and with no advance
notice to True Wireless, and included no citation or explanation of any legal authority that would permit
USAC to withhold funds from True Wireless based on issues USAC might have with another entity. For
these reasons, the action noted in the May 26 letter was ultra vires and should be deemed void ab initio.
That said, to the extent that it is appropriate to view this situation as one calling for an “appeal,” this letter
should be deemed to be True Wireless, LLC's initial appeal filing, pursuant to 47 C.F.R. § 54.719, of the
action in question.

Anchorage | New York Seallle
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Los Angeles | San Francisco Washington, DC
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6. On January 7, 2011, the sale of True Wireless to Mr. Cox was formally consummated. A copy of
an email from ATMS's in-house counsel, Ms. Christine Sutch, to all affected parties (including Mr.
Cox) indicating the consummation of the transaction, is attached at CONFIDENTIAL Exhibit 5.3

7. At the time of closing (and currently), True Wireless had operations only in Texas and Oklahoma.
Counsel had previously determined that neither of those states required pre-approval of the
transfer of True Wireless to Mr. Cox. However, following the transaction, True Wireless, through
counsel, notified both of those states that the transfer had occurred. Copies of those notifications
are attached at Exhibits 6 and 7. In addition, following the purchase of True Wireless by Mr.
Cox, counsel updated the Texas limited liability registration of True Wireless to reflect the 100%
ownership of Brian Cox. A copy of this registration is attached at Exhibit 8.

8. As of the closing of the sale of True Wireless to Mr. Cox, all ownership and management
relationship between True Wireless and Mr. Cox, on the one hand, and ATMS, Mr. Biddix, and
affiliated companies, on the other, came to an end. Mr. Cox has no ownership interest in, or role
in the management of, any of Mr. Biddix's companies. Mr. Biddix and his affiliated companies
have no ownership interest in, and no role in the management of, True Wireless.*

9. In connection with the sale of True Wireless to Mr. Cox, certain personnel who had worked with
Mr. Cox at the Previously Acquired Firms (that is, the firms that ATMS had purchased in 2009)
left ATMS-affiliated companies and became employees of True Wireless.

The lack of affiliation or other relationship between True Wireless on the one hand, and ATMS and Tom
Biddix on the other, are further attested to by the attached Affidavit of Kevin Brian Cox, Exhibit 9 hereto.

In light of these facts, there is no valid basis on which USAC may withhold funds relating to True
Wireless’s current provision of supported services under the Low Income program, on the basis of
USAC's need to work out with ATMS the recoupment of amounts that ATMS may owe.

The fact that the relationship, such as it was, between True Wireless and ATMS ended in January 2011
does not mean that no relationship existed in the past. As described above, from late 2009 through
January 2011, both True Wireless and ATMS were ultimately owned by Mr. Biddix. As a result, it is not
surprising that the May 26 letter can make reference to a variety of supposed “relationships” among Mr.
Cox, certain other personnel now at True Wireless, Mr. Biddix, and the various companies he owns,
directly or indirectly. The fact that those “relationships” may have existed, however, does not affect the
separation of Mr. Cox and True Wireless from Mr. Biddix, ATMS, and Three Dawg that occurred as of
January 7, 2011.

In this regard, during the period from December 2009 through January 2011, Mr. Cox's role at Three
Dawg did not include responsibility for making regulatory and other filings by ATMS-affiliated companies.
That was handled by a variety of different ATMS personnel and/or vendors. As a resuit, neither Mr. Cox
nor True Wireless has full knowledge of nor can they attest to the accuracy of all filings made during that
period. Regardless, the fact remains that all ownership interests or other relationships between Messrs.

= The email and the transaction-related documents attached to it are confidential. The email also

contains, as an attachment, the letter sent to the FCC surrendering True Wireless's international Section
214 authorization. That is a public document (in fact, it is Exhibit 3 to this letter).

. Under the terms of the contract selling True Wireless to Mr. Cox, if Mr. Cox sells True Wireless to
a third party, then a portion of that sales price is to be remitted to Mr. Biddix. Mr. Biddix, however, has no
right of first refusal with respect to any such sale, no right to participate in the management of True
Wireless, etc. Parallel terms exist entiting Mr. Cox to certain payments if a wireless entity retained by
Three Dawg (named “Conexions, LLC") is sold to a third party. These terms, however, establish nothing
more than a contract right to certain payments in the event certain contingencies occur.















USAC

Via Electronic Mail & Certified Mail

May 26, 2011

Chris Melton

True Wireless, LLC

3124 Brother Blvd., Suite 104
Bartlett, TN 38133

Re:  Federal Universal Service Low Income Support Mechanism Disbursements for True
Wireless, LLC (SACs 439038 and 449060)

Dear Mr. Melton:

The Universal Service Administrative Company (USAC) has been made aware that the
Florida Public Service Commission (PSC) conducted an investigation and recently settled
litigation involving the companies currently owned by Mr. Thomas Biddix and Associated
Telecommunications Management Services, LL.C (ATMS) located at 6905 N. Wickham
Drive, Suite 403, Melbourne, FL. 32940. As part of this investigation, USAC also became
aware that Thomas Biddix, Kevin Brian Cox (a/k/a Brian Cox), and Chris Watson arc the co-
owners of another company called Three Dawg Mountain, [I.C, also incorporated in
Dclaware. In papers prepared in the Florida investigation by the Florida PSC staff, it was
shown that Three Dawg Mountain, LLC was the 100% owner of Truc Wireless Acquisition
Group, [.ILC, which in tum owns True Wireless, [.L.C d/b/a Concxion Wireless (in Texas).
Additionally, the principal place of business for Three Dawg Mountain, [.LC is at the 6905 N.
Wickham Drive, Suite 403, Melbourne, FL 32940 address. The noted sale of Mr. Biddix’s
interests in True Wireless, IL.C' does not fully address all of the known affiliations between
Mr. Biddix; Mr. Cox; Three Dawg Mountain, L.LC; True Wireless Acquisition Group, LLC;
True Wireless, LLC; Conexion Wireless, LLC; and Conexion, [.I.C. Based on our review of
corporate records and state utility commission filings, USAC has determined that the above-
referenced companies are affiliated and/or are owned and/or under the control of Mr. Biddix
and/or Mr. Cox.

In March 2011, four ATMS owned companies, BI.C Management, LLC; Lifcconnex,
LLC; Triarch Marketing Inc.; and American Dial Tone f/k/a Ganaco, Inc. filed downward
revisions in their federal Low Income Support Mechanism claims for 2009 totaling over
$12 million. To date, this previously disbursed amount has not been repaid nor have any
arrangements becn made by these companies to repay this amount to USAC.

" USAC has a requested a copy of the noted January 201 | sales agreement from True Wircless’ counsel,
but has not received the full unredacted version at this time.
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Chris Melton

True Wireless, [LI.C
May 26, 2011
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As explained above, there is conflicting information in the statc corporate records
regarding the affiliation, ownership and/or control of Three Dawg Mountain, I.LLC; True
Wireless Acquisition Group, LL.C; Truc Wireless, LLC; Conexion, LLC; and Conexion
Wircless, LI.C. USAC’s review of corporate filings found that Three Dawg Mountain,
LLC, True Wircless Acquisition Group, [.I.C, and Conexion Wireless, LLC may be
located in Melbourne, FL and be managed by Mr. Biddix.” USAC’s review also
indicates that Mr. Cox may be thc manager of Conexion, LLC and True Wircless, LLC
and the companies may presently be located in Tennessce. Additionally, according to
Texas corporate filings, Truc Wireless requested the use of “Conexion Wireless” as an
assumed name in April 2010 and was granted usc of this name until April 2020. It is not
known wheth¢r True Wireless has ceased usingJ “Conexion Wireless” for its business in
Texas or when this change may have occurred.” All of these connections between Mr.
Biddix, Mr. Cox and thesc above-refercnced entities have not fully been addressed. To
datc, based on the information collected by the Florida PSC staff and these corporate
records and commission filings, USAC believes that Mr. Biddix and/or Mr. Cox remain
in control of thesc cntities and the entitics remain affiliated.

Additionally, our review indicates that BLC Management, LLC was affiliated with,
owned and/or controlled by Mr. Cox in 2008 and was located at 11121 Highway 70,
Suite 202, Arlington, TN 38002. In August 2010, the address was changed to the 6905
N. Wickham Dr., Suite 403, Melbourne, FI. 32940 location, and Thomas Biddix was
added as a corporate officer. In the 2009 time period, it appears that Mr. Cox was the
listed corporate officer in corporate records, and thus, would have been responsible for
the errors that were reported in March 2011 that occurred during 2009. Commission
rules require that “[a]n officer of the eligible telecommunications carrier in a state that
mandates state Lifeline support must certify that the eligible tclecommunications carrier
1s in compliance with state Lifeline income certification procedures and to the best of
his/her knowledge, documentation of income was presented.” 47 C.F.R. § 54.410(b)(1).
In states that do not mandate state Lifeline support, the officer of the cligible
telecommunications carricr “must certify that the eligible telecommunications carricr has
procedurcs in place to review income documentation and to the best of his/her
knowledge, the carrier was presented with documentation of the consumer’s household
income.” Id. at § 54.510(b)(2). Mr. Cox, as an officer and owner of BLC Management
in 2009 was responsible for ensuring that BI.C Management, LLC was in compliance

* USAC’s review indicates that Three Dawg Mountain, LI.C and Conexion Wircless, LLC were previously
located at 11121 Highway 70, Suite 202, Arlington, TN 38002, one of the former locations of ATMS’ BLC
Management, LLC. The records also show that Mr. Cox was listed as the manager for these limited
liability companies. USAC has requested copies of the relevant sales agreements and schedules
demonstrating that Mr. Cox sold his intcrest in these two companies to Mr. Biddix and the dates the
transactions occurred.

* Counsel for True Wireless explained on May 25, 2011, that although True Wireless may have requested
the use of this assumed name in Texas, the Texas Public Utility Commission would not allow True
Wireless to conduct business under an assumed name. USAC is waiting [urther information from counsel
on this issue.







Chnis Melton

True Wireless, LI.C
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CcC!

Ms. Danielle Frappicr, Esq. Davis Wright & Tremaine, LLP
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