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BACKGROUND

Duquesne filed a Petition for Reconsideration, Request for Removal from Hearing
Designation Order. and Request for Grant of Application' on May 19,2011 (~Petition™). The
Petition seeks. essentially, the very same treatment already offered to the Southern California
Regional Rail Authority (SCRRA) in this proceeding.

The Commission’s Enforcement Bureau (“EB™) filed on June 2, 2011 a Consolidated
Opposition to the Petition and to a similar request filed by other entities (“EB Opposition™).
Also on June 2, 2011, several companies. which go by the name “SkyTel,” filed a Consolidated
Opposition to these same petitions for reconsideration (“SkyTel Opposition™).

This Consolidated Reply responds to the arguments raised in the EB Opposition and the
SkyTel Opposition. and renews Duquesne’s request that the Commission promptly grant the

relief sought in the Petition.

INTRODUCTION

The EB Opposition and the SkyTel Opposition do nothing to counter critical positions
established by the Petition:

e Duquesne needs the spectrum at issue to implement critical infrastructure improvements
designed to improve the safety and reliability of. and minimize the economic and bodily
harm caused by, the operation and restoration of the electric grid as mandated by the
Commonwealth of Pennsylvania.

e Both Oppositions, in fact, concede this point without argument. They simply claim that

other considerations are more important.

" FCC File No. 0004193328, filed April 21, 2010.



e The Jefferson Radio policy. however, while important. does not control here as to the
transfer of a non-broadcast wireless license destined for public safety use by an innocent
purchaser. Instead, Second Thursday is more instructive, and a similar balancing test to
the one in that case should be applied. such as:

Where there is a clear, tangible and logical nexus between needed
spectrum and the safety. security and reliability of critical infrastructure
subject to a governmental mandate. the FCC cannot be the arbiter of
degrees of public endangerment. The FCC’s interest in deterring licensee
abuse in such situations must be served by remedies other than preventing
the critical use of the spectrum.

e The EB’s focus on body count must theretore be disregarded and the
Commission should grant the petition. finding that it has the authority to do so under 47
C.F.R. section 1.106 and/or section 1.41.

ARGUMENT

I. Jefferson Radio Does Not Control The Grant of Duquesne’s Application

The Enforcement Bureau argues in its Opposition that the Jefferson Radio policy
“generally prohibits a licensee whose qualifications to remain a licensee have been set for
hearing from assigning or transferring control of the licenses.” EB Opposition at 3. The bureau
cites Worldecom Inc., Transferor, and MCI. Inc.. Transferee. 18 FCC Rcd 26484. 26493-94
(2003), claiming that case holds that “[t]he Jefferson Radio policy applies to wireless.” This is
an overstatement of that case.

At issue in Worldcom was the transfer of various non-broadcast licenses from WorldCom
to MCI. The Commission noted that. in determining whether to grant a transfer of a non-
broadcast license, it will consider the character of the applicant in a similar fashion as it does in a

broadcast context, but noted a variety of differences between the two very different services. /d

at 26493 (“many of the underlying public interest concerns in the broadcast arena...do not apply
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use of its spectrum is as important to safety as the use made of that spectrum by SCRRA.”
Indeed, in one of the very worst disasters ever experienced in the United States, Hurricane
Katrina and its aftermath. the United States Senate recognized the critical importance of the
electric infrastructure to the public welfare, the inextricable link between power restoration and
vital communications and the laudable role played by Mississippi Power in restoring
communications and protecting human life.'’

The EB’s focus on media headlines and body count is no way to weigh the relative
importance of these licenses nor is it an appropriate method by which to craft Commission
policy.

B. The Enforcement Bureau’s Position Provides No Standard

The Commission needs a reasonable. bright-line standard to determine whether to grant
Duquesne (or SCRRA) the right to be exempted from the HDO. The Enforcement Bureau's
rubric. which focuses on tragic headlines and body counts as opposed to creating an overarching
reliable communications system. and reveres federal government mandates while ignoring state

mandates. cannot be the test.

electric shock, electrocution, electric arcs, fires, and explosions. [ ]. The 227,683 employees performing work
covered by the proposed standards experience an average of 444 injuries and 74 fatalities each year.").

2 Duquesne provided sworn testimony in its Petition describing how the requested spectrum will be used to cut
power and sectionalize outages during storm restoration. In other words, Duquesne uses the very spectrum sought
here to eliminate the inadvertent contact between the public, or utility workers, and fallen “live” power lines.
Although Duquesne cannot point to a number of deaths or injuries that this technology prevents. the public safety
benefit is obvious. Further, Duquesne explained in its Petition that it requires grant of its Application to support
smart grid initiatives that are mandated by the Commonwealth of Pennsylvania and supported by the Commission.
The Enforcement Bureau makes no mention of this government mandate in its Opposition.

' S. Rpt. 109-322 — Hurricane Katrina: A Nation Still Unprepared, 287-91, 321-23 (2006).









indefinitely stall the grant of its Application. which given its state-mandated need for grant of the
Application to further its smart grid initiatives, is adverse and detrimental to Duquesne.

Notably, the Enforcement Bureau has made no claim that Duquesne’s Petition is without
authority in the Commission’s rules. Accordingly, the Commission should grant the Petition.

B. 47 C.F.R. § 1.41

Rule 1.41 allows the Commission to grant requested relief where no formal procedure
otherwise exists. In its Petition. Duquesne sought pursuant to rule 1.41 not only reconsideration
of inclusion of its Application in the HDO (in the alternative to rule 1.106). but also removal of
its Application from the HDO and immediate grant of the Application. Neither SkyTel nor the
Enforcement Bureau challenges Duquesne’s Petition as it pertains to section 1.41 of the
Commission’s rules. Thus, the Commission should grant the requested relief.

CONCLUSION

No dispute exists that Duquesne has important concerns of public safety and welfare. as
well as national and state energy and environmental policy. bound up with the grant of its
Application. The Enforcement Bureau simply believes that Duquesne’s interests are not as
important as those of SCRRA.

But neither the Enforcement Bureau, nor the Commission, should be the arbiter of just
how deadly a situation has to be before it will forego one of its methods of punishing a licensee.
Certainly. the Commission has an interest in deterring licensee misbehavior, but that interest
cannot place it in the position of deciding which threats to critical infrastructure and public safety
are more imminent in charging which enforcement mechanisms take precedence over
demonstrable harm to the public welfare.

The Commission should grant Duquesne’s Petition and its underlying Application.
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Respectfully s
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