REDACTED - FOR PUBLIC INSPECTION

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In re Applications of )

)
[n the Matter of )

)
Applications of AT&T Inc. and )
Deutsche Telekom AG ) WT Docket No. 11-65

)
for Consent to the Transfer of Control of )
Commission Licenses and Authorizations ) FILED
Pursuant to Sections 214 and 310(d) of the ) /ACCEPTED
Communications Act )

JUN 20 2011

Federal Communications Commission
Office of the Secretary

REPLY OF CINCINNATI BELL WIRELESS LLC
TO JOINT OPPOSITION OF AT&T INC., DEUTSCHE TELEKOM AG AND
T-MOBILE USA, INC. TO PETITIONS TO DENY AND REPLY TO COMMENTS

Christopher J. Wilson Jean L. Kiddoo

Vice President & General Counsel Patrick J. Whittle
CINCINNATI BELL INC. Kimberly A. Lacey

221 East Fourth Street BINGHAM MCCUTCHEN LLP
Cincinnati, OH 45202 2020 K Street, N.W.

Washington, DC 20006-1806
Tel: (202) 373-6000
Fax: (202) 373-6001

Counsel for Cincinnati Bell Wireless LLC

copenes Dol

Dated: June 20, 2011

A/T4361761 1 PRy















REDACTED - FOR PUBLIC INSPECTION

¢ Regional carriers must have access to roaming, and this access must be assured in a
manner that allows them to offer competitive nationwide service to their customers
including just and reasonable rates and access to all voice and data services.

e Regional carriers must have access to sufficient amounts and types of spectrum to allow
them to compete effectively. AT&T must be required to swap, divest and/or lease
spectrum as appropriate to make this happen; and

e Regional carriers must have access to cutting-edge. innovative handsets and AT&T must
no longer be permitted to tie up these handsets through exclusive deals with
manufacturers, or to use its buying power to cause manufacturers to focus their
development on products that will serve only AT&T and not regional carrier networks.
CBW was not the only competitor to raise these and similar concerns. Other regional,

smaller, and rural carriers also expressed serious concerns about the impact of the proposed
merger upon their ability to compete and serve their customers. Most interestingly, of the
smaller providers on whom the Applicants rest their argument that there is sufficient competition
in the market, those who filed a petition or comments universally agreed that the proposed
transaction raises serious concerns about consolidation in the wireless market and will negatively
impact competition.2

In their Joint Opposition, the Applicants chose to either ignore these arguments or, where

they did provide a direct response, relied upon mischaracterizations, misleading suppositions,

2 In its Public Interest Statement, AT&T states that Verizon Wireless, Sprint, MetroPCS, Leap, U.S.
Cellular, Cellular South, Allied Wireless, Cincinnati Bell, Cox Communications, Clearwire, and LightSquared
provide competition to its wireless services. See Applications of AT&T Inc., Deutsche Telekom AG and T-Mobile,
WT Docket No. 11-65, Description of Transaction, Public Interest Showing and Related Demonstrations, at 78-93
(filed April 21, 2011) (*Public Interest Statement™). Of the competitors named by AT&T who filed either a petition
or comments, all requested denial of the Applications, expressed concern about the merger or requested conditions
upon the grant of the merger to protect competition. See e.g., Comments of Clearwire, WT Docket No. 11-65 (filed
May 31, 2011) (“Clearwire Comments™); Petition to Deny of Sprint Nextel Corp., WT Docket No. 11-65 (filed May
31,2011) (“Sprint Petition™); Petition of MetroPCS Communications, Inc. and NTELOS Inc. to Condition Consent
or Deny Application, WT Docket No. 11-65 (filed May 31, 2011) (*MetroPCS Petition™); Petition of Cincinnati Bell
Wireless LLC to Condition Consent or Deny Applications, WT Docket No. 11-65 (May 31, 2011) (“Petition™);
Petition to Deny of Leap Wireless International, Inc. and Cricket Communications, Inc., WT Docket No. 11-64
(filed May 31, 2011) (“Leap Petition™); Comments of U.S. Cellular Corp., WT Docket No. 11-65 (filed May 31,
2011); Petition to Deny of Cellular South, Inc., WT Docket No. 11-65 (filed May 31, 2011) (seeking denial on
procedural grounds); and Petition of Cox Communications, Inc. to Condition Consent, WT Docket No. 11-65 (filed
May 31, 2011) (“Cox Petition™).
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global and that, as a result, AT&T cannot have dominance in the market for buying handsets.
But the handsets in use in the U.S. are developed, manufactured and marketed mostly for and to
the national market within the U.S. The Commission must see through this subterfuge and
recognize the Applicants’ argument for what it is: an attempt to protect AT&T’s ability to
continue to control the handset market through exclusive and de facto exclusive arrangements.
The Applicants’ Public Interest Statement and response to the petitions to deny is nothing
less than an attempt to create a smoke screen to hide the detrimental effects of the proposed
transaction behind the illusion of better service to customers and expansion of broadband
services. The Applicants successfully play the part of the Wizard of Oz as they shout at the
Commission and merger opponents to “pay no attention to the man behind the curtain.”
However, the Commission must rip down the curtain and recognize the proposed transaction for
what it is: nothing more than a single entity trying to control and dominate the wireless market
to the detriment of the public interest and any remaining competitors.
IL. THE APPLICANTS RELY ON FALSE AND MISLEADING STATEMENTS
ABOUT ROAMING AND FAIL TO ALLEVIATE PUBLIC INTEREST
CONCERNS ABOUT ROAMING ACCESS AND TERMS IN A POST-

TRANSACTION ENVIRONMENT

A. AT&T’s claims about existing bilateral and reciprocal roaming agreements
are misleading and disingenuous.

AT&T argues that the merger will not harm competition because regional carriers like
CBW will provide a competitive check on the merged entity’s behavior. As CBW showed in its
Petition, however, roaming access is essential to CBW’s ability to compete against nationwide
carriers.> The acquisition by AT&T of T-Mobile, which is the only national roaming alternative

to AT&T for GSM-based services, will result in AT&T’s complete domination of the GSM-

Petition at 9.
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based roaming market and allow it to control that market to the detriment of CBW and other
GSM-based carriers as well as their customers.* AT&T dismisses these concerns by suggesting
that, because it purportedly has “bilateral” and reciprocal agreements with smaller carriers and is
a net purchaser of roaming, it has an incentive to keep roaming rates low even after it controls
the entire market. Applicants state flatly that “every domestic roaming agreement is a bilateral
agreement between two carriers, typically with a single reciprocal rate” and that “[e]ven where
one carrier is substantially larger, in absolute terms, than the other, the real-world experience is
that the roaming rates are generally reciprocal.™ But this is false: CBW, which is a smaller
carrier that AT&T repeatedly holds up as an important conrmp'z:titor,‘i does not have a bilateral or
reciprocal agreement with AT&T.

CBW’s contract with AT&T is unilateral, not bilateral, and under its terms CBW roams
on AT&T’s network but not vice versa.” Accordingly, even if AT&T were correct about its
incentives in truly bilateral agreements, such incentives do not apply to CBW, from whom
AT&T has both the incentive and ability to extract exorbitant rates and onerous conditions. But
even if other carriers’ agreements may be “bilateral” in form, they are hardly reciprocal in effect.
Due to its already formidable market power, AT&T does not need to engage in arms-length
negotiations with smaller carriers to hash out and draft mutually equitable terms and conditions
or rates for roaming. Instead, AT&T simply sets forth the terms, conditions and rates that it finds

acceptable, and the smaller carrier must either accept those terms or risk losing access to

= See e.g., Sprint Petition at iii and Leap Petition at 21.

2 Joint Opposition of AT&T Inc., Deutsche Telekom AG, and T-Mobile USA, Inc. to Petition to
Deny and Reply to Comments, WT Docket No. 11-65 at 157 (filed on June 10, 2011) (emphasis added) (“Joint
Opposition™).

& Public Interest Statement at 91 (stating that CBW is a “significant competitor in southwestern
Ohio™) and Joint Opposition at 108 (listing CBW as one of many “formidable rivals in markets where they
compete”). :

1 This is because AT&T’s footprint overlaps virtually the entirety CBW'’s.

N
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AT&T’s network for roaming. These heavy-handed tactics are clearly demonstrated by the
proposal made to CBW by AT&T and further described in Confidential Exhibits B and C, which
contain emails from AT&T setting forth the terms for a possible data roaming agreement. As
discussed further in Section I1.D, the proposed data roaming agreement terms are not
commercially reasonable and demonstrate AT&T s ability to dictate the terms of these
agreements. With the take-over of T-Mobile, the GSM-based marketplace will lose the only
plausible roaming alternative to AT&T, and AT&T will be freed of the last competitive
constraint on its behavior.

[***BEGIN CONFIDENTIAL*#*] ¥ 2 10

[***END CONFIDENTIAL***]

See Confidential Exhibit A.
See Confidential Exhibit B. In his declaration, Mr. Hague suggested that AT&T’s current roaming
rates with CBW were the same as its proposed roaming rates. Based on this information, it would be possible to
deduce CBW’s current roaming rates from the proposed roaming rates listed in this correspondence from AT&T.
Therefore, the proposed roaming rates have been redacted from the confidential version of these exhibits.

10 See Confidential Exhibit C. See supran.9.
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result in extreme competitive detriment to competilors.E For CBW and other GSM-based
carriers, and for their customers, this shutdown will be catastrophic unless AT&T provides a
“clear path” to allow these parties to roam on the AT&T network at reasonable and just terms
and rates. While AT&T acknowledges that handset interoperability limitations already restrict
many carriers’ choice for GSM roaming, it conveniently ignores the harsh reality facing CBW
and similarly situated carriers that use the same 3G and 4G frequency bands as T-Mobile. The
shutdown of the T-Mobile network will directly harm these carriers and their customers. The
handsets that are currently available for use on CBW’s and T-Mobile’s 3G networks are not
compatible with AT&T’s 3G network, and AT&T’s tight control over the handset market and
North American 3G and 4G frequency bands make it difficult for CBW to obtain an adequate
supply of handsets capable of roaming on AT&T’s 3G network. With the removal of T-Mobile
as the only significant source of demand for dual-band handsets, it will become impossible for
CBW to obtain handsets that are capable of roaming on both CBW’s and AT&T’s 3G network,
as manufacturers will not make these handsets in the small quantities needed by CBW and the
handful of other small GSM carriers that use the same 3G frequency bands as T-Mobile uses
today. The Commission must address these concerns through either a denial of the applications
or the imposition of adequate conditions to preserve nationwide roaming by CBW’s and other

similarly situated carriers’ customers."

&L Petition at 6; see also lowa Wireless Services LLC’s Petition to Deny, WT Docket No. 11-65

(filed May 31, 2011) (“lowa Wireless Petition™) at 5-7 (discussing the effect of the shut down of T-Mobile’s
network on Iowa Wireless and its rural partners).

lowa Wireless Petition at 9 (asking the Commission to condition consent to the Applications on
AT&T’s agreement to work with manufacturers to make handsets compatible with both lowa Wireless and AT&T’s
network in light of AT&T’s plan to shut down T-Mobile’s GSM network).

10
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C. AT&T mischaracterizes its own prohibition on CBW’s service to enterprise
customers.

AT&T has precluded CBW from providing services to enterprise customers based in its
Cincinnati and Dayton markets by prohibiting CBW from using AT&T’s roaming service to
provide wireless service to these enterprise customers’ locations and users in other states.*® In
response, AT&T asserts that CBW should simply obtain MVNO status so that it may “provide
retail service to individuals who live in San Francisco and work in offices of enterprise

customers that also have locations in Cincinnati.”™

This response completely mischaracterizes
the issue. CBW seeks to provide centrally managed service to enterprise customers with
headquarters or a substantial presence in its home markets of Greater Cincinnati and Dayton.
Through this service, CBW would provide enterprise customers and their employees with
handsets and phone numbers with Ohio or Kentucky area codes. As with CBW’s other retail
customers, this would allow employees to use the CBW service, for example, when traveling or
when located at a regional office outside of CBW’s home market. CBW does not, as AT&T
suggests, want to sell a handset and service in San Francisco to an individual who happens to
work for a company located in Cincinnati.2? Instead, CBW wants the commercially reasonable
ability to provide comprehensive services to Ohio and Kentucky-based companies, but it is
foreclosed from such business opportunities through unreasonable terms in its roaming
agreement with AT&T and AT&T’s aggressive enforcement of those terms.

The Applicants go to great lengths to explain that the merger will not adversely impact

competition in the business market because T-Mobile is currently not a competitive force in the

Id. at 17-18.

Hague Declaration at § 18.

CBW seriously doubts that AT&T would refuse to provide service; or provide it only on an
MVNO basis, to an out-of-office employee of one of its enterprise customers.

(=3 3

11

A/74361761 .1



REDACTED - FOR PUBLIC INSPECTION

business market, particularly for large businesses that desire complex integrated solutions.**
Although it may be true that T-Mobile does not directly compete for these enterprise customers,
that does not mean that the merger will not impact competition in this segment of the market. As
explained in the Declaration of Kevin Peters, AT&T Business Solutions provides integrated
telecommunications services to businesses. Unlike T-Mobile however, Cincinnati Bell is also an
integrated provider, offering packages to business customers that address wireless, landline,
Internet, long distance, VoIP, data storage, and network security needs. Thus, by removing
CBW’s primary source of wholesale roaming, the merger would threaten CBW’s (and similar
carriers’) ability to offer the wireless component of the bundle.

If CBW is truly going to provide the type of competition that AT&T relies upon in its
Public Interest Statement and Joint Opposition to support the merger, including the ability to act
as a substitute for T-Mobile or a competitor in the wireless market, 2 CBW must be allowed to
provide roaming to all users associated with enterprise customers based in Greater Cincinnati or
Dayton. AT&T’s continued insistence on the unreasonable condition in its roaming agreement
limiting the ability of CBW’s enterprise customers to roam on AT&T’s network, coupled with
the elimination of T-Mobile as an alternative roaming partner, will directly lessen competition in
the enterprise market. AT&T’s failure to directly respond to this competitive concern
demonstrates why an appropriate condition is necessary to protect competition in this part of the

market.

a See Declaration of Kevin Peters to Joint Opposition at § 4.

2 Joint Opposition at 131 (stating that “Sprint, MetroPCS, and Leap are rapidly gaining customers
while T-Mobile USA is losing customers, especially contract customers. Those providers - along with U.S. Cellular,
Cellular South and a host of others - can rapidly fill any competitive gap T-Mobile USA leaves upon the completion

of this transaction.”).

03

12
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D. AT&T’s statements about its data roaming proposal to CBW are false.

In its Petition, which was supported by a declaration made under penalty of perjury,
CBW described AT&T’s proposal for a data roaming agreement and its proposed condition that
would “require CBW to modify CBW’s own 3G network in its home market right now to make
it technically compatible with AT&T’s network and handsets just in case AT&T should ever
want to roam on it at some future time.”* Faced with this, AT&T simply denies everything. In
its own declaration made under penalty of perjury, AT&T states that “At no time did AT&T
request that Cincinnati Bell modify its network, and AT&T has offered to enter into an
agreement for 3G roaming at 2G rates with Cincinnati Bell, regardless of the spectrum or
technology that it uses to provide 3G services.”#

However, it is not CBW, but AT&T who has made incorrect statements and

misrepresented facts to the Commission. [***BEGIN CONFIDENTIAL***] _
TR e S AT, S R B R
CONFIDENTIAL***] See Confidential Exhibit C. As further explained in the Petition, this
condition for obtaining 3G data roaming access on AT&T’s network would require CBW to
provide 3G service on 1900 MHz Band Il spectrum, which it does not currently provide, and

which would require CBW to incur significant downtime and expense to incorporate into its

network.2
b Petition at 19.
2 .
= Hague Declaration at § 19.
25

Petition at 19, n.36.
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complaint proceedings are not the sole remedy available to the Commission, which has
frequently exercised its authority to protect the public interest in merger proceedings by placing
conditions upon acquiring companies that will help ensure that the combined entity cannot harm
competition after the merger.” In this proceeding, where it is clear that the merged entity will
have monopoly control of the wholesale GSM roaming market, the Commission has the ability,
and in fact the responsibility, to ensure that the transaction is in the public interest and will not
harm competition by imposing reasonable conditions to ensure that AT&T does not abuse its
monopoly power after the closing of the transaction.

AT&T’s alterative argument that the Commission’s roaming orders and regulations will
protect smaller carriers from unreasonable rates and terms is a smoke screen. First, the
automatic and data roaming orders were issued prior to the proposed consolidation of the second
and fourth largest wireless carriers (and first and second largest GSM-based carriers), and thus
were based upon an analysis of the market that will no longer exist after this transaction.

Second, the data roaming order is currently under appeal by Verizon and its future enforceability
therefore is not guaranteed. Third, the sole standard under the roaming rules is that the providing
carriers must charge a “commercially reasonable™ rate -- but because the proposed transaction
will create a duopoly of national carriers, and a monopoly of GSM-based national carriers, there
will be no effective market in place by which to measure what a “commercially reasonable” term
or rate is. As Leap explained in its petition, “Short of terms that are so oppressive that they are
‘tantamount to a refusal to offer a data roaming agreement,” AT&T could, and would, introduce

a number of restrictive terms, and raise roaming rates to extravagant levels, and would argue that

2 See e.g., Verizon Wireless and Atlantis Holdings LLC (Transfer of Control), Memorandum

Opinion and Order, 23 FCC Red 1744 (2008) (imposing divesture requirements and conditions on roaming, USF,
and E911); AT&T Inc. and Centennial Communications Corp. (Applications for Consent to Transfer Control of
Licenses), Memorandum Opinion and Order, 24 FCC Red 13915 (2009) (imposing various condition including
roaming requirements).

15
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such terms are ‘commercially reasonable,” as Verizon’s similar leverage would prevent carriers
from pointing to a more reasonable benchmark.”

In response, AT&T attempts to reassure merger opponents and the Commission that “the
terms on which AT&T itself, as net purchaser, buys roaming from other providers can serve as a
benchmark in any FCC complaint prc)ce:ec‘.lirlg.“3—l However, such reliance is misguided and
misplaced for a number of reasons. First, rates in roaming agreements are confidential and
AT&T is the only party in a position to know the terms and roaming rates contained in all of its
agreements. Therefore, there is no way for a competitor to obtain information about those
agreements in order to form the basis of a complaint that its rates with AT&T are unreasonable.
Second, it is disingenuous for AT&T to argue that its roaming rates are commercially reasonable
simply because they are similar to the rates and terms in other AT&T agreements. Third,
whether AT&T is a net payer nationally is irrelevant to a scenario where it has a one-directional
roaming arrangement with a carrier like CBW. In that instance, absent any alternative supplier,
AT&T can essentially charge whatever it likes because it is not paying any offsetting amounts at
that rate to the competitor. It is therefore impossible to determine a reasonable “benchmark”
based on existing agreements and AT&T’s effort to use its rates to other carriers with more
balanced roaming arrangements does not justify its rate to carriers like CBW .22 Any argument
that AT&T has no incentive to impose high roaming rates and unreasonable terms upon its

competitors is completely undermined by the fact that it already has done so and will have even

more ability to do so post-merger. The only reasonable roaming rate “benchmark” is cost.

1 Leap Petition at 22-23; see also Petition to Deny by COMPTEL, WT Docket No. 11-65, at 2 (filed
May 31, 2011) (“It is not possible to negotiate ‘commercially reasonable’ terms and conditions in a monopoly
environment because there is no basis for comparison.”).

. Joint Opposition at 159 (italics in original).

2 See also Petition at 22 (describing unreasonable rates previously proposed to CBW by AT&T).

16

AST4361761 1












REDACTED - FOR PUBLIC INSPECTION

technologies.i‘1 AT&T then asserts that it cannot immediately start transitioning customers to 4G
because it must continue to support older and less efficient technologies still used by those
customers. AT&T is clearly facing a crisis of its own making. It continues to support outdated
services, was late in its deployment of LTE as compared to other carriers,* and yet continues to
leave spectrum sitting idle and unused. The solution to AT&T’s self-styled spectrum crunch is
simple: AT&T should use its vast financial resources, including the extra $39 billion it has
available to spend, to provide incentives, give-a-ways, and other programs to migrate customers
from 2G services, which is a less efficient use of spectrum, to improved 3G and 4G services.
When combined with the use of more efficient spectrum technology (such as femtocells),
AT&T’s spectrum crunch will simply disappear. There is no need to allow it to hoard even more
spectrum.

Finally, other carriers have been able to develop and deploy 4G technology without
holding huge sections of spectrum in reserve and have done so with significantly less spectrum
than AT&T currently holds.*> These carriers, including CBW, face the same growth in data
usage that AT&T claims justifies its need for more spectrum and face the same financial and
logistical challenges with resources far smaller than AT&T’s. It is clearly disingenuous for
AT&T to argue that it needs to obtain a significantly larger portion of spectrum in order to
provide better service while simultaneously asserting that regional and smaller carriers provide
robust competition with their limited spectrum holdings and nearly no access to additional

spectrum.*® Either AT&T is managing its spectrum resources poorly as compared to its

Joint Opposition at 7.

See Sprint Petition at 128 (discussing Verizon’s deployment of LTE).

See e.g. MetroPCS Petition at 10.

AT&T argues that the Sprint/Clearwire spectrum holdings should be included in spectrum
calculations, but fails to acknowledge the inferiority of this spectrum. The Clearwire spectrum is a much higher
frequency band that provides poor coverage and the spectrum is not allocated in paired blocks to support FDD

g T T P Y
[ gl -
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competitors and, therefore has the ability to improve its efficiency dramatically, or AT&T must
acknowledge that the regional and smaller carriers do not provide the type and extent of
competition it relies upon throughout its applications.

As detailed in its Petition, in order for CBW to maintain its services and provide the type
of competition that AT&T claims that it does, the Commission must require AT&T to swap,
divest and/or lease spectrum as appropriate to assure that its competitors have sufficient
spectrum in both quantity and quality to provide advanced services that can compete with
AT&T.

IV.  AT&T’S MARKET POWER IN THE U.S. WILL CONTINUE TO HARM
COMPETITORS’ ACCESS TO HANDSETS AND OTHER DEVICES

A. The availability of state-of-the-art handsets is essential to the ability of
regional carriers to compete.

Based on its experience gathered over 13 years of providing wireless service, CBW can
definitively state that the choice of available handsets is a critical factor in a potential customer’s
selection of a wireless provider. Other carriers have also found that the breadth of handset
selection plays a key role in consumer choice of carriers.*’ However, AT&T has already taken
measures to cut off CBW’s access to many devices, and, unless stopped, will no doubt escalate
these efforts post-merger. The dearth of available handsets for purchase and use by CBW has
already impacted its ability to compete. While the Applicants point to CBW’s strength as a

regional provider to support its public interest argument, CBW is in fact losing customers due to

technology. This spectrum is not usable for the majority of wireless services as almost all existing technologies
require FDD spectrum. Moreover, AT&T itself argues elsewhere (Joint Opposition at 30) that the Qualcomm
spectrum it is acquiring is unpaired and for this reason it is not suitable for resolving its capacity problems and
should not be considered in evaluating AT&T spectrum holdings. Using AT&T’s own criteria, the Commission
accordingly should discount the unpaired Clearwire spectrum.

B Leap Petition at 25 (“Consumers and carriers alike understand that device selection is a critical
component of the decision to purchase wireless services.”); Cox Petition at 9 (“Consumers demand the latest devices

and their choice of wireless provider is increasingly based on the availability of such devices.”).
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EXHIBIT A
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SUBJECT TO PROTECTIVE ORDER IN WT DOCKET NO. 11-65
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION















