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Under these circumstances, a waiver would better serve the policies underlying the
Commission’s DCR rules — i.e., stimulating the competitive availability of UDCPs and encouraging
the adoption of digital services — than strict adherence to the current rules. Because a waiver also
would help TiVo introduce new and improved services and equipment to consumers, the
Commission also may grant this waiver within the expedited 90-day timeframe required by Section
629(c) of the Act.

iii






ensure that consumers fully understand the Premiere Elite’s functionality and is committed to
marketing and selling this device only to customers desiring an all-digital experience. For these
reasons, a waiver of the DCR labeling and marketing rules satisfies the waiver standards set forth
in the Act and the Commission’s rules. The Bureau, therefore, should expeditiously grant the

waiver.

BACKGROUND

TiVo has been a pioneer in home entertainment technology and services since 1997,
when it developed the world’s first DVR and thereby created both a new product and a new
multichannel video service. Following the Commission’s 2003 approval of the CableCard
solution for use with unidirectional cable products (“UDCPs”),' TiVo DVRs began offering
cable customers the opportunity to replace the set top boxes offered by their cable companies
with a competing device that provides a superior customer experience. TiVo currently offers
two CableCard-enabled dual-tuner DVRs — the TiVo Premiere (45 HD hours of storage) and the
TiVo Premiere XL (150 HD hours of storage). Both provide consumers the ability to record
multiple channels of programming simultaneously and both feature two analog/ATSC tuners and
two digital QAM tuners. TiVo’s innovative products have won awards from numerous industry
organizations, including the National Television Academy, PC World, Wired, CNET, and the
Consumer Electronics Association.?

TiVo recently developed the Premiere Elite, which is an all-digital, CableCard-enabled
DVR designed specifically for use in all-digital cable systems. The Premiere Elite features four
integrated QAM digital tuners to permit simultaneous viewing and recording of up to four

separate program streams and can store up to 300 hours of high definition programming. TiVo

! See Implementation of Section 304 of the Telecomms. Act of 1996: Commercial
Availability of Navigation Device and Compatibility Between Cable Systems and Consumer
Elec. Equip., Second Report and Order and Second Further Notice of Proposed Rulemaking, 18
FCC Rcd 20885 (2003) (the “CableCard Order”).

2 See Awards, TIVO.COM, http:/pr.tivo.com/easyir/awrd.do?easyirid=CA934452BA6418EF
(last visited June 5, 2011).
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With the Commission’s support and encouragement, however, both consumers and the cable
industry have adopted digital technology, and they continue to do so at an accelerating pace.
Consumers quickly adopted digital television technology; by early 2011, more than 70% of U.S.
households owned a digital television, and more than 65% owned an HDTV."? Today,
moreover, more than 75% of basic video cable customers subscribe to digital cable service."
For some MSOs, the percentage is much higher: Comcast now reports that 87% of its basic
subscribers receive digital service, and for Cablevision, that figure stands at 94%.'* As they
transition to digital, consumers and the cable industry are discarding analog services and
equipment entirely. Many cable operators, including Comcast, the nation’s largest, as well as

smaller operators like Insight, Mediacom, and Suddenlink, have upgraded to all-digital cable

systems that have no analog component at all."*> In addition, among those cable companies that

12 Consumer Tech Revenues Will Reach Record High in 2011, According to CEA, DIGITAL
TV NEWS (Jan. 6, 2011), http://www.digitaltvnews.net/content/?p=17815 (last visited June 5,
2011); Deepak Joseph, The Shrinking DTV Replacement Cycle, CEA DIGITAL DIALOGUE BLOG
(Dec. 10, 2010), http://blog.ce.org/index.php/2010/12/10/the-shrinking-tv-replacement-cycle/
(last visited June 5, 2011).

13 See NCTA, Industry Data: Availability, hitp://www.ncta.com/StatsGroup/Availability.aspx
(last visited June 2, 2011) (citing data from SNL Kagan); see also Mari Rondeli and Michelle
Ow and lan Olgeirson, US Multichannel Penetration Increases During Q1, SNL Kagan:
Multichannel Market Trends (April 2011).

14" See Video Subscribers 3009 — 4010, THE BRIDGE at 2 (Apr. 2011), available at
http://www.mediabiz.com/thebridge/.

i See, e.g., Comcast Annual Review 2010, COMCAST, http://www.comcast.com/
2010annualreview/#/customerstats (as of the end of 2010, all-digital deployed in 75% of
Comcast markets) (last visited June 5, 2011); Bob Wallace, RCN: All Digital by Month's End,
VISION2ZMOBILE (Jan. 21, 2009), http://www.vision2Zmobile.com/news/2009/01/rcn-all-digital-
by-month-s-end.aspx (conversion to all-digital completed in New York, Washington, D.C.,
Boston, Chicago, and Philadelphia by year-end 2009) (last visited June 5, 2011); Jeff
Baumgartner, Cablevision Eyes All-Digital Future, LIGHT READING (Mar. 12, 2009),
http://www.lightreading.com/document.asp?doc id=173494&site=Ir cable (last visited June 5,
2011); Mike Robuck, Mediacom Jumpstarts All-Digital in lowa, CED MAGAZINE (Jan. 21,

2011), http://www. cedmagazme com/News/2011/01/Mediacom-all -digital- Iowa—Cedar-Rapxds—
analog-reclamation.aspx (last visited June 2, 2011); Todd Spangler, Insight Going All-Digital in
Lexington, Promises 100 HDs, MULTICHANNEL NEWS (Apr. 23, 2010), http://www.multichannel.
com/article/451848-Insight Going All Digital In Lexington Promises 100 HDs.php (last
visited June 5, 2011); Press Release, BendBroadband, BendBroadband Completes its Move to an
All-Digital Platform — Now Boasts 71 HD Channels and More on the Way (Jan. 13, 2009),
http://www.bendbroadband.com/press/BendBroadband Completes its Move to_an_ All Digital
Platform.pdf (last visited June 5, 2011); Greenville, Miss., All-Digital TV Conversion Finished,
SUDDENLINK (Mar. 3, 2011), http://suddenlinkfyi.com/201 l/03;’03fgreenv1lle-mxss-all-chgltal tv-
(continued . . .)






lease to their subscribers. TiVo’s offering will increase choice for consumers, which, in turn,
will pressure cable operators to improve the price and functionality of their own products. This
inevitably will lead to even greater future improvements in all-digital consumer devices and
thereby benefit the public.

The consumer and industry conversion to digital technology also changes the policy
calculus the Commission should use in evaluating the CableCard labeling and marketing rules
that subject to the requested waiver. The policy behind those rules is to ensure that customers
receive UDCPs that truly are “Digital Cable Ready,” i.e., capable of interacting with digital cable
systems and providing customers with the performance they expect.'” The point is to avoid
customer confusion and ensure that devices are providing the functionality they advertise. 8
Consumers today— most of whom have already transitioned to digital technology and a growing
number of whom are served by all-digital cable systems — are much less likely to expect that a
product labeled DCR will include analog functionality or be confused about the capabilities of an
all-digital product like the Premiere Elite. To the contrary, TiVo’s generally tech-savvy
customers would be more likely to view analog functionality as a quaint relic rather than as a

necessary component of a device’s capabilities.

C. TiVo’s Marketing Will Ensure That the Premiere Elite Is Only Deployed
in Digital Cable Systems. ;

Consumers’ changing needs and expectations mean that the consumer protection
functions of the CableCard labeling and marketing rules now can be better served through
consumer education and point-of-sale disclosures than through adherence to legacy analog
technology requirements like the DCR labeling and marketing rules. TiVo’s economic self-
interest will ensure that customers do not buy the Premiere Elite expecting to gain analog

functionality. The added costs to TiVo of device returns and lost customer goodwill if TiVo fails

' See CableCard Order, 18 FCC Red at 20903-04 paras. 40-41.
18 .
See id.



to properly educate its customers and retail sellers would make in uneconomical for TiVo to

offer an all-digital device. TiVo therefore plans to take several steps to ensure that its customers

recognize the capabilities of the Premiere Elite and purchase it only where it will be deployed in

a compatible digital cable system.

>

First, TiVo will market the Premiere Elite primarily to customers that subscribe to
cable systems that offer all their services, including basic tier signals, in digital
format, i.e., to subscribers to all-digital cable systems and systems that offer a
digital simulcast of their analog signals. |

Second, to avoid any customer confusion, TiVo plans to market the Premiere Elite
primarily through its custom install, high-end retail, and TiVo.com channels.
Customer installers are highly trained and will verify that customers have all-
digital service or digital simulcast service before recommending the TiVo
Premiere Elite. TiVo also will train its high-end retailers (e.g., Magnolia) to
ensure that customers have all-digital cable or digital simulcast service before
selling them a Premiere Elite model. TiVo will ensure that TiVo.com’s online
description of the product makes customers fully aware of the Premiere Elite’s
capabilities and will require a live consultation before purchase.

Third, TiVo will develop clear and easily understood point-of-sale disclosures and
retailer scripts and will work to educate any retailers as well as cable operators
about the Premiere Elite’s functionality. For customers that continue to receive
analog cable service, TiVo’s other models will remain available, and TiVo’s sales
representatives will be trained to recommend TiVo’s dual analog/digital devices
to those customers.

Fourth, while TiVo expects its efforts will virtually eliminate consumer
confusion, any customers that nevertheless purchase a Premiere Elite for use in an
analog cable system will be free to return or exchange it for a TiVo product that

includes analog functionality.






D. TiVo’s Commitment To Introducing New and Improved Cable Services
and Equipment to Digital Cable Consumers Justifies Waiver of the
Rules Pursuant to Section 629(c).

TiVo’s requested waiver also satisfies the standards for expedited treatment of navigation
device rule waivers established by Section 629(c) of the Act and 76.1207 of the Commission’s
rules. That provision instructs the Commission to grant temporary waivers of rules adopted
pursuant to Section 629(a) within 90 days to requesting cable service providers and equipment
manufacturers when doing so will “is necessary to assist the development or introduction of a
new or improved multichannel video programming or other service offered over multichannel
video programming systems, technology, or product.”*' The instant request satisfies each
element of that standard.

First, the TiVo Premiere Elite represents both a new and improved multichannel video
service and product. As described above, the all-digital Premiere Elite DVR will offer customers
increased program recording capability, increased hard-drive storage space, improved power
efficiency, and space savings at a price that would be impossible to offer if the devices were
required to include an unneeded analog tuner. Second, the waiver is clearly necessary within the
meaning of Section 629(c) for TiVo to introduce this new product and service because TiVo
otherwise will be unable to offer the Premiere Elite at retail. If the waiver is denied, consumers
will continue to obtain all-digital DVRs, but they will only be able to lease them from their cable
operators, and no retail competition will occur in the reasonably foreseeable future in this new
and growing segment of the set-top box market. That result would be directly contrary to
Congress’s intent in enacting Section 629 and would deprive consumers of retail access to this

important new product category.

2 See 47 U.S.C. § 549(c). While Section 629(c) requires that the Commission grant only
“temporary” waivers when petitions satisfy the standards established by the statute, it does not
prohibit the Commission from granting permanent waivers where, as here, conditions warrant.
Because the conversion to digital technology is ongoing and inevitable, a temporary waiver
would not be sensible.
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Verification

To the best of my knowledge, information and belief formed after reasonable inquiry, this
Petition for Waiver is well grounded in fact and is warranted by existing law or a good faith
argument for the extension, modification or reversal of existing law, and it is not interposed for

any improper purpose.

L | Eoa }

Gary S. Lutzker

June 7, 2011
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I, Sandra Dallas Jeter, a secretary at the law firm of Dow Lohnes PLLC, certify that on this
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Sherrese Smith
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Rosemary C. Harold

Legal Advisor, Media, Office of
Commissioner Robert M. McDowell
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Michelle Carey
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Alison Neplokh

Chief Engineer, Media Bureau
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Deputy Chief, Office of Engineering and
Technology
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