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regardless of whether the call was initiated as Voice-over-IP (“VoIP”) or Time Division
Multiplexing (“TDM?”) format. Despite the fact that Verizon requires Pac-West to ensure that all
Verizon-bound 8YY calls are converted into TDM format before entering Verizon’s network,
Verizon claims that it need not pay Pac-West’s tariffed access charges for its work in handling
Verizon’s 8YY traffic because the calls began in VoIP format. Because the Commission’s rules
prohibit Verizon’s no-pay-for-equal-work proposal (particularly where Verizon receives both
routing and protocol conversion services), Pac-West asks the Commission to end this
controversy by declaring that Pac-West’s applicable tariffed access charges apply (and always
have applied) to the VolP-initiated 8Y'Y calls that Pac-West delivers to Verizon every day.
Verizon’s self-help campaign is not a principled effort to treat VoIP traffic differently
across-the-board. Rather, it is a calculated cost-savings effort to treat the same phone calls as
non-compensable, non-access calls when they travel on CLEC networks, but fully compensable
access calls when they ring the access register at Verizon. Verizon has found it profitable to
continue selling its high-priced 8 YY access services to its end users, while exerting pressure on
smaller carriers, such as Pac-West, that provide the critical inputs necessary to Verizon’s
delivery of its service. By refusing to pay and dispute as required by longstanding Commission
precedent precluding this very behavior,' Verizon has made a lucrative business of collecting
access revenue from its customers while deferring and diluting the cost of delivering its services.

Importantly, however, this petition does not require the Commission to classify VoIP

! Business WATS, Inc. v. AT&T Co., Memorandum Opinion and Order, 7 FCC Rcd. 7942,

9 2 (Com. Car. Bur. 1992) (“a customer, even a competitor, is not entitled to the self-help
measure of withholding payment for tariffed services duly performed but should first pay, under
protest, the amount allegedly due and then seek redress if such amount was not proper under the
carrier's applicable tariffed charges and regulations.”); Carpenter Radio Company, Memorandum
Opinion and Order, 70 FCC. 2d 1756 § 6 (1979) (“a customer has a legal obligation to pay all
tariffed rates for telecommunications services . . . until such time as these rates are found
unlawful by the Commission or a court of competent jurisdiction.”).
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associated with Verizon’s 8YY traffic, for it is not until Pac-West has Verizon’s 8YY traffic in
its switch and performs the necessary SMS/8YY database query service that it even learns that it
is carrying a call for which Verizon is the “responsible” organization.

The Commission has always treated 8 Y'Y traffic as access traffic subject to LECs’ access
tariffs.” The only issue the Commission indicated it might need to revisit vis-a-vis the
application of CLECs’ access tariffs to IXCs’ 8YY traffic were any instances of “illegitimate
levels of 8YY traffic coming from a particular end-user,” which the Commission said it would
address on “a case-by-case basis” via complaints filed by IXCs.® To be sure, Verizon has never
complained that any of the 8Y'Y traffic it has received from Pac-West is “illegitimate.”
Verizon’s 8YY customers undeniably solicited and received each of the millions of bona fide
8YY calls at issue here. Verizon, which has a monopoly on its 8YY customers just as a LEC
does when terminating 1+ traffic to its customers, simply wants to take the downstream LECs’

access services for free and reap higher margins as a result.’

! See, e.g., Seventh Report & Order, 16 FCC Red. 9923, § 56 (“We will apply the

benchmark for both originating and terminating access charges. That is, it will apply to tariffs
for both categories of service, including to toll-free, 8YY traffic, and will decline toward the rate
of the competing ILEC for each category of service... [W]e decline to do as AT&T suggests and
immediately detariff this category of CLEC services above the rate of the competing ILEC.”); id.
at § 104 (“A CLEC provides a closely similar service and uses similar or identical facilities,
regardless of whether it provides originating 8Y'Y service, or terminating or originating access
service for conventional 1+ calls.”); see also Eighth Report and Order and Fifth Order on
Reconsideration, 19 FCC Rcd. 9108, § 64-72 & n.230 (2004) (“Eighth Report and Order™)
(treating all 8Y'Y traffic as access traffic); id. at § 72 (rejecting “AT&T’s request that we adopt a
separate competitive LEC access rate for outbound 8Y'Y access traffic carried over dedicated
local access facilities,” reasoning that “[w]hen there are no intermediate carriers between the
competitive LEC and the end-user, the fact that the end-user may provide some portion of the
facilities would seem to be irrelevant.”).

8 Eighth Report & Order, 19 FCC Red. § 71 & n.259.

See, e.g., Inre Connect America Fund et al., WC Docket No. 10-90 et al., Comments of
Paetec Holding Corp., MPower Commc’ns Corp., U.S. Telepacific Corp. & RCN Telecom
Servs., LLC, at 19-20 (filed Apr. 1, 2011).
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any interstate or foreign telecommunication.”"' “[C]harges for such access service shall be
computed, assessed, and collected and revenues from such charges shall be distributed as
provided in this part.”'? Rule 69.106 further provides that “charges that are expressed in dollars
and cents per access minute of use shall be assessed by local exchange carriers that are not
subject to price cap regulation upon all interexchange carriers that use local exchange
switching facilities for the provision of interstate or foreign services.”"® Further, Rule 69.118
states that “all customers that use basic 800 database service shall be assessed a charge that is
expressed in dollars and cents per query.”'* Thus, a LEC is required to “assess” local switching
and database query charges and “collect[]” those charges from the applicable IXC when the LEC
carries a felecommunication and delivers it to the responsible IXC providing interstate or foreign
services, such as Verizon’s 8YY service at issue here.
And the Commission has already determined that interconnected VoIP traffic and

communications that originate or terminate on the PSTN are “telecommunications” traffic:

[W]e determine that interconnected VoIP providers provide

“telecommunications.” As the Commission has recognized, “the

heart of ‘telecommunications’ is transmission.” The Commission

has previously concluded that interconnected VoIP services

involve “transmission of [voice] by aid of wire, cable, or other like

connection” and/or “transmission by radio” of voice. Indeed, by

definition, interconnected VoIP services are those “permitting

users to receive calls from and terminate calls to the PSTN.” To

provide this capability, interconnected VoIP providers may rely on

their own facilities or provide access to the PSTN through others.

“Over the top” interconnected VoIP providers generally purchase
access to the PSTN from a telecommunications carrier who accepts

o 47 C.F.R. § 69.2(b) (emphasis added).
i 47 C.F.R. § 69.1(b) (emphasis added).
R 47 C.F.R. § 69.106(a) (emphasis added).
W 47 C.F.R. § 69.118 (emphasis added).
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