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Figure 6: The large box at the red arrow is a generator. The two small boxes at the blue arrows are air conditioners.
 

Source of drawing: Section 106 Review Prepared by Environmental Corporation of America (ECA) for Salient Associates, 12/3/10.
 

(Red and blue arrows added by Kreines & Kreines, Inc.)
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Figure 7: Proposed wooden pole for the "City Switch" project.
 

Source of drawing: Section 106 Review Prepared by Environmental
 
Corporation of America (ECA) for Salient Associates, 12/3/10.
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CitySwitch ROW - PCS Coverage - (Winter Season) 
7 Node Design For AT&T 

Figure 8: Radio frequency propagation plot submitted to Fauquier County. The two coverage plots 
at arrows are unusually large for a DAS node. 

Source of drawing: V-Comm L.L.C. (Black arrows added by Kreines & Kreines, Inc.) 
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d.	 National Environmental Policy Act (NEPA) Regulations as Administered by 
the FCC 

FCC passes this obligation along to wireless carriers or vendors who are required 
to review any proposed facilities that may be considered: 

(1) Facilities that are to be located in an officially designated wilderness 
area. 

(2) Facilities that are to be located in an officially designated wildlife 
preserve. 

(3) Facilities that: (i) May affect listed threatened or endangered species or 
designated critical habitats; or (ii) are likely to jeopardize the continued 
existence ofany proposed endangered or threatened species or likely to 
result in the destruction or adverse modification ofproposed critical 
habitats, as determined by the Secretary of the Interior pursuant to the 
Endangered Species Act of1973. 

(4) Facilities that may affect districts, sites, buildings, structures or objects, 
significant in American history, architecture, archeology, engineering or 
culture, that are listed, or are eligible for listing, in the National Register of 
Historic Places. 

(5) Facilities that may affect Indian religious sites. 

(6) Facilities to be located in aflood Plain (See Executive Order 11988.) 

(7) Facilities whose construction will involve significant change in surface 
features (e.g., wetland fill, deforestation or water diversion). (In the case of 
wetlands on Federal properhj, see Executive Order 11990.) 

(8) Antenna towers and/or supporting structures that are to be equipped 
with high intensity white lights which are to be located in residential 
neighborhoods, as defined by the applicable zoning law. 

(b) In addition to the actions listed in paragraph (a) of this section, 
Commission actions granting construction permits, licenses to transmit or 
renewals thereof, equipment authorizations or modifications in existing 
facilities, require the preparation of an Environmental Assessment (EA) if 
the particular facility, operation or transmitter would cause human 
exposure to levels of radiofrequency radiation in excess of the limits in §§ 
1.1310 and 2.1093 of this chapter. 
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The Section 106 Review attempts to respond to numbers 4 and 5 above. !<reines & 
Kreines, Inc. believes that the Section 106 review did not respond completely and 
accurately to number 4 above. 

In addition, Kreines & Kreines, Inc. does not know if other NEPA requirements 
have been addressed in The Plains DAS project. Specifically, the proposed project 
will be both a: 

•	 Facility that may be located in a flood plain. 

•	 Facility whose construction may involve significant change in surface 
features (e.g., wetland fill). 

To develop the above information, Kreines & Kreines, Inc. visited the website of 
the National Wetlands Inventory. The Node 1 site is within Freshwater Emergent 
Wetlands. Node 4 is within Freshwater Forested/Shrub Wetlands. In the case of 
Node 4, a long new service road must be constructed within the 
Freshwater/Shrub Wetlands. 

In the matter of flood plains, Kreines & !<reines, Inc. visited the Fauquier County 
GIS website showing data layers. In general, the entire Broad Creek corridor is 
shown as flooding. The railroad right-of-way, as in most mountainous areas, 
follows the creek bed. In particular, both the Node 1 site and the Node 4 site are 
shown as under water during flooding. 

Kreines & Kreines, Inc. assumes that these websites are credible sources of 
information for the purposes of showing environmental impacts. Therefore, the 
FCC will require the project applicant to prepare an Environmental Assessment 
per 47 CFR Section 1.1307. 

Without substantial evidence and deliberation in a public review process, there 
would be no chance that this project would be denied. 

5.	 Discretionary Versus Ministerial Decisions 

This section presents the crux of PEe's comments. PEC believes that simply 
allowing personal wireless service facilities (or any combination of a personal 
wireless service facility and a "wireless facility") into the right-of-way is a 
ministerial act. Yet, the Telecommunications Act mandates that denials of a 
personal wireless service facility be a discretionary action, based on substantial 
evidence in a written record. Changing the mandate of a discretionary act to a 
ministerial act is the job of the U.S. Congress, not the FCC. 
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The Telecommunications Act of 1996 preserves local zoning authority over 
decisions regarding personal wireless service facilities. Zoning differs from state 
to state, particularly in the way decisions are made: 

•	 Some states, such as Virginia, are "legislative" states, where the process of 
decision-making is by a simple vote. 

•	 Many states, by contrast, have some sort of quasi-judicial process where 
decisions affecting a single property or use are made dependent upon 
substantial evidence. 

States with a quasi-judicial process over some zoning decisions have detailed 
enabling legislation for boards or review authorities that are called"adjudicatory." 
An adjudicatory decision process requires discretion, so that zoning actions 
resulting from an adjudicatory process need: 

•	 Substantial evidence, which means "more than a scintilla and less than 
preponderance" of facts supporting a decision. 

•	 A hearing body or certified individual (e.g., a zoning administrator) that 
hears evidence, deliberates as to what is substantial and makes a decision, 
usually in public. 

•	 A procedure, quasi-judicial in nature, which rationally links the substantial 
evidence to a decision. 

In the framing of the Telecommunications Act of 1996, the wireless industry 
(basically cellular and pes carriers), did not want zoning authorities (boards, 
commissions, administrators, etc.) to deny their proposals legislatively, that is, by 
a simple vote. 

At the insistence of the wireless industry, Section 332(c)(7)(B)(III) reads: 

Any decision by a State or loenl govemment or instrumentality thereof to deny a 
request to place, construct, or modify personal wireless service facilities shall be in 
writing and supported by substantial evidence contained in a written record. 

This language clearly requires an adjudicatory process to deny a personal wireless 
service facility. Since not all broadband media are personal wireless services, not 
all applications would be subject to this statute. Likewise, since not all"wireless 
facilities" are "personal wireless service facilities," only the latter require a quasi­
judicial action for denial under the Telecommunications Act. 
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Many would argue that simple legislative actions involve voluminous data, 
analysis and "proof" on the part of the applicant. The reason that these abundant 
submittals are not"substantial evidence" is that they need not be linked to a 
legislative decision. The Telecommunications Act of 1996 mandated an 
adjudicatory proceeding for the denial of a personal wireless service facility. As 
the 1996 Conference Committee stated:9 

The phrase 'substantial evidence contained in a written record' is the traditional 
standard used for judicial review ofagency actions. 

PEC believes these were not instructions to a court, but aimed at the reviewer(s) 
making a decision. Therefore, the local denial of a personal wireless service 
facility had to be the result of a discretionary review during a quasi-judicial 
process based on substantial evidence leading to a written decision. 

a. Granting Permission to Enter the Right-of-Way is a Ministerial Decision 

The right-of-way is a busy place. It gets cut up and re-patched so many times that 
its pavement life is shortened. Decisions need to be made daily on who enters the 
right-of-way, what submittals they need to show and whether their final work 
meets code. These decisions are made by a trained employee, i.e., a "minister." 
How much right-of-way work would get done if a board or commission heard 
each right-of-way application? Nothing would move forward if entry into that 
right-of-way was a discretionary decision. 

The line between a discretionary action and a ministerial action is not bright. A 
public official acting in a ministerial capacity sometimes applies a modicum of 
discretion in interpreting a drawing, for example., In Virginia, a legislative state, 
PEC looks to other states for guidance on what is discretionary and what is 
ministerial. In California, for example:10 

'Ministerial' describes a governmental decision involving little or no personal 
judgment by the public official as to the wisdom or manner of carrying out the 
project. The public official merely applies the law to the facts as presented but uses 
no special discretion or judgrnent in reaching a decision. A ministerial decision 
involves only the use offixed standards or objective measurements, and the ptlblic 

9 Telecommunications Act of 1996, Joint Explanatory Statement of the Committee of Conference, H. 
Rep. No. 104-458, 94'h Congo 2d Sess., January 31, 1996. 

10 Adams Point Preservation Society, Plaintiff and Appellant, v. City of Oakland, Defendant and 
Respondent, Idamae Wood, Shen Wang et a1., Real Parties in Interest. 192 Cal.App.3d 203 (May 29, 
1987). 
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official cannot use personal! subjective judgment in deciding whether or how the 
project should be carried out. 

In New York! similarly:l1 

(A "ministerial" act is one that involves direct adherence to a nile or standard 
with a compulsory result.) Issuance ofbuilding permits! where the issuance of the 
permit is determined solely on basis of the applicant's compliance with the 
building code! would be included in this category. 

And in Georgia! a legislative state:12 

A discretionary act ... calls for the exercise ofpersonal deliberation and judgment! 
which in turn entails examining the facts! reaching reasoned conclusions! and 
acting on them in a way not specifically directed. 

PEC believes that entering the right-oi-way involves a ministerial decision from an 
officiat such as a public works director. An applicant either is qualified to use the 
right-of-way (e.g.! a franchisee)! fills out an application and provides the required 
submittals or the application is denied. No substantial evidence is needed. The 
application to enter the right-of-way with proposed construction either meets the 
specifications or not. There need be: 

• No public hearing. 

• No appeals. 

• No modification of the application by the decision-maker. 

PEC believes that allowing a personal wireless service facility to enter the right-of­
way without the possibility of denial resulting from a quasi-judicial process is 
contrary to the Telecommunications Act of 1996. A better way to change the 
Telecommunications Act would be ior the FCC to lobby the U.S. Congress for 
telecommunications reform. 

11 New York State, Department of Environmental Conservation! The SEQR Handbook, 3rd Edition! 
2010. 

12 Seay v. Cleveland! 270 Ga. 64 (508 SE 2nd 159) (1988). 
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b.	 Why Can't the FCC Change a Discretionary Requirement to a Ministerial 
Requirement? 

The wrangling by local governments and the wireless industry over Section 704 
[which amended Section 332(c)(7)] was intense. Some felt that the FCC which is a 
model quasi-judicial body, should be able to overrule local land use decisions. 
Again, PEC looks to the Conference Committee:13 

Conference agreement 

The conference agreement creates a new section 704 which preDents Commission 
preemption of local and State land use decisions and preseroes the authority of 
State and local governments over zoning and land use matters except in the 
limited circumstances set forth in the conference agreement. 

Any pending Commission rulemaking concerning the preemption of local zoning 
authority over the placement, construction or modification of CMS facilities 
should be terminated. [Editor's Note: PEC believes this includes easing the 
entry of personal wireless service facilities into the right-of-way.] 

The limitations on the role and powers on the Commission under this 
subparagraph relate to local land use regulations and are not intended to limit or 
affect the Commission's general authority ODer radio telecommunications, 
including the authority to regulate the construction, modification and operation 
ofradio facilities. 

"Commission" in the above paragraphs refers to the FCC. "CMS" are 
Commercial Mobile Services, also known as Commercial Mobile Radio Services, 
and are a subset of personal wireless services. Some would argue that all of the 
new services created by the FCC such as Broadband Radio Services, are also 
CMRS. However, PEC notes that CMRS (or CMS) is also defined in the 
Telecommunications Act of 1996 and limited to: 

• Cellular. 

• PCS. 

'" Specialized Mobile Radio. 

• Enhanced Specialized Mobile Radio. 

• Paging. 

13 Telecommunications Act of 1996, Joint Explanatory Statement of the Committee of Conference, 
H. Rep. No. 104-458, 941h Congo 2d Sess., January 31,1996. 
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A good way to change or expand this list would be amend the 
Telecommunications Act of 1996. 

6. Health and Safety 

The purpose of this section is to demonstrate that easing the entry of "wireless 
facilities" into the right-of-way raises serious health and safety issues. PEC does 
not believe these issues can be avoided before a project is approved by 
establishing a fixed set of specifications or standards. Rather, the avoidance of 
health and safety impacts is best achieved by the introduction of substantial 
evidence prior to the project's approval. Even if denial is precluded by FCC 
Guidelines, it is the public deliberation during a quasi-judicial process that is 
essential. 

Most states confer zoning powers to their local governments for the purpose of 
protecting "public health and safety." Sometimes other worthy purposes such as 
"general welfare" or"morals" are deemed to need protection, but health and 
safety are the primary reasons for land use control. 

a. Health Impacts 

There is controversy over whether personal wireless service facilities impact 
human health or not, but there remains general confusion regarding the 
Telecommunications Act provision regarding" radio frequency emissions:"14 

No State or local government or instrumentality thereof may regulate the 
placement, constmction, and modification of personal wireless service facilities on 
the basis of the environmental effects of radio frequency emissions to the extent 
that such facilities comply with the Commission's regulations concerning such 
ermSSlOns. 

Some observers believe this provision pre-empts local zoning authorities from 
even discussing RF emissions. Other local governments feel compelled to ask for 
substantial evidence, even though they can't deny an application unless the FCC 
Guidelines for RF emissions are exceeded. PEC notes that it is impossible to know 
whether FCC Guidelines are exceeded without substantial evidence provided in 
each application. 

To its credit, the FCC published A Local Government Official's Guide to Transmitting 
Antenna RF Emission Safety: Rules, Procedures, and Practical Guidance in conjunction 
with its Local and State Government Advisory Committee, which no longer exists. 

14 Section 332(c)(7)(A)(iv). 
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--- -- -----

In this generally helpful primer, scenarios such as a person standing a distance 
away from a roof-mounted antenna array or a monopole are diagrammed. This 
Official's Guide was published in 2000, and following were not even thought of: 

•	 4G (we were still struggling with 3G). 

•	 Broadband (there was Broadband PCS, but it lacked sufficient bandwidth 
to have Advanced Telecommunications Capability). 

•	 Personal wireless service facilities in the right-of-way (there were some, but 
"towers" were the deployment of choice in those early days). 

Consequently, in looking to the FCC for guidance, PEC finds that conditions have 
changed. 

-------
~ - ~

~ 
-~ 

~ -

- ---a. 

Figure 9: Many streets and alleyways have rights-of-way immediately 
adjacent to residences in our older cities and towns. The FCC primer had 
measurements of how close a single antenna of Cellular or PCS could be 

to a human receptor. But "Broadband" means more bandwidth, many 
more channels and therefore much higher RF emissions. How close can 

a "wireless facility" be? 

Figure 9 illustrates how 
rights-of-way in older cities 
and towns will be quite 
close to right-of-way 
deployments. It is 
impossible to predict the 
power densities of these 
Broadband facilities, but 
PEC assumes: 

•	 Some will be 
personal wireless 
service facilities, 
some will not. Many 
will be hybrids. 

•	 Some will use beam 
antennas, some will 
use omni-directional 
antennas and still 
others may have 
" patch" antennas. 

•	 Much more bandwidth will be needed for Broadband. 

•	 More bandwidth means more channels from each "wireless facility." 
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Consequently, the tables and figures in the FCC's A Local Government Official's 
Guide to Transmitting Antenna RF Emission Safety: Rules, Procedures, and Practical 
Guidance take on new meaning when the following are considered: 

• Table B1-1 is entitled "Estimated 'worst case' horizontal* distances that 
should be maintained from a single, omni-directional, cellular base station 
antenna to meet FCC RF exposure guidelines." (*These distances are based 
on exposure at same level as the antenna, for example, on a rooftop or in a 
building directly across from and at the same height as the antenna.) 

• The furthest minimum recommended distance in this table is 48.2 feet. 

The above is from a single whip antenna. Today, wireless carriers are deploying 
dual-band and multi-band antennas. True, these are sectorized antennas rather 
than omni-directional antennas, but PEC asks tl1e reader to consider four multi­
band antennas in an array (as shown in Figure 10). Would not the minimum 
distances needed from a residential window far exceed any shown in A Local 
Government Official's Guide to Transmitting Antenna RF Emission Safety: Rules, 
Procedures, and Practical Guidance? 

Figure 10: A 20th Century 
personal wireless service facility 
antenna array after four 
"upgrades." What will it look like 
after LTE is added? Could this 
be "eased" into the right-of­
way? 

Who knows what the Broadband emissions of the future will be? Will a public 
works department be able to make a ministerial decision as to what is healthy and 
what is not? A local government cannot deny a personal wireless service faCility 
unless its emissions exceed FCC Guidelines. But substantial evidence of RF 
emissions will never be submitted to a right-of-way decision-maker, much less 
required, for each ministerial decision over an application for a "wireless facility" 
in the right-of-way. To make a decision, the local government will need 
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substantial evidence, and peer (or third party) review of the application's 
substantial evidence may be necessary. 

Further, PEC believes that after careful reading, Section 704 intends that the FCC 
Guideline limits are only extended to personal wireless service facilities. Some 
Broadband "wireless facilities" will not be personal wireless service facilities, and 
they may be denied in a discretionary review for any level of RF emissions. This 
suggests that further work is needed by the FCC as to just how local governments 
can deal with the greatly increased level of RF emissions in rights-of-way next to 
residences. 

PEC has come to the conclusion that the introduction of "wireless facilities" into 
rights-of-way without presenting substantial evidence showing that the FCC 
Guidelines are not exceeded will be munanageable by local governments. 
Whether local governments can deny or not depends, in part, on knowing: 

•	 Is the "wireless facili ty" a personal wireless service facili ty or a non­

personal wireless service facility?
 

•	 Substantial evidence showing RF emissions from the initial installation. 

•	 Substantial evidence showing RF emissions as upgrades occur. 

•	 Periodic monitoring to show that the substantial evidence was correct. 

These are issues for discretionary decisions, not ministerial actions. 

b.	 Safety 

On October 21, 2007, there was a wildfire in Malibu Canyon in Southern California 
that destroyed 14 structures and 36 vehicles. There is little disagreement that:15 

•	 The fires were started from three utility poles that fell and" arc-ed," causing 
sparks leading to the fire. 

•	 The three utility poles were blown over by high winds, although with their 
normal power line loads, they would have withstood those winds. 

•	 Several years after the 1950s, when the poles were installed, the poles were 
used by three personal wireless service carriers and a DAS vendor as 
mounts for telecommunications equipment. Most attachments and 
upgrades occurred incrementally at separate times. 

15 Lanmes.com, 5/7/09. 
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Numerous proceedings before the California Public Utilities Commission (Cpuq, 
a state version of the FCC have been held to determine "which straw broke the 
camel's back"? The poles had been subject to ministerial regulation at three levels: 

•	 Southern California Edison (SCE) had to meet CPUC regulations regarding 
the wind loading at the utility poles. 

•	 Each telecommunications company had to appear before a committee of 
pOle-owners to state where it wants to mount which equipment. The 
proceeding is closed to the public and the decision is based on technical 
standards. This occurred for the initial attachments only. 

•	 All parties, SCE and the telecommunications companies, are responsible for 
measuring wind loads and increased stress from subsequent attachments. 
Whether this was done or not is under review by the CPUC. 

In this case, prior rules and regula tions were relied upon by persons making 
ministerial decisions. Data were submitted, analyses were prepared and 
subsequent "upgrades" were probably not monitored. 

CPUC is no longer deliberating over culpability. Four years after the fire, 
investigations and proceedings are ongoing as to insurance claims. The CPUC has 
General Order 95, which is a strict structural standard, but there was no 
consideration of further loadings of telecommunications equipment. In 
attempting to gather substantial evidence, after the fact CPUCs Consumer 
Protection and Safety Division testified:16 

These facts - coupled with the spoliation ofevidence and the Respondents' 
frequently changing versions in discovery responses ofwhat evidence was 
maintained, cannibalized or discarded - demonstrate that SCE and other 
Respondents have made a mockenJ of the Commission's accident reporting 
requirements and attempted to cover up the truth regarding the cause of the 
Malibu Fire, including whether the Malibu Poles were overloaded. 

As the practice of overloading utility poles continues, the investigations after the 
fact are unlikely to arrive at the facts necessary to consider before allowing such 
practices in Malibu Canyon. Had the parties been required to provide substantial 
evidence, in advance, in an adjudicatory proceeding, the process: 

16 Supplementary Reply Brief of the Consumer Protection and Safety Division in Support of Motion 
to Compel Production of Wind Load Data and Supplemental Declaration of Edward Moldavksy 
(Exhibits EDM-15 - EDM-l7), p. 2, 2/18/11. 
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•	 Would have taken longer before approval was granted, to be sure. 

•	 But may not have resulted in four years of investigation and lawsuits with 
still no insurance claims settled. 

Ironically, the telecommunications industry has, for insurance purposes, its own 
wind loading standardsp and those standards take into account: 

•	 Future collocations. 

•	 "Sail" resulting from flat antenna faces. 

•	 Hanging cables swinging loose and slapping against the mount. 

In a discretionary review, some party other than those involved (e.g., the County 
of Los Angeles), may have brought this substantial evidence into review before the 
fact. 

PEC believes that safety issues are best discussed and thoroughly reviewed before 
approval rather than aiter the fact. PEC believes that discretionary review is 
necessary to elicit the substantial evidence necessary in order to attach more and 
more equipment to aging wooden poles. Much of PEC's region is mountainous 
and wooded, so that any rights-of-way traversing this kind of landscape must be 
reviewed in advance, in a quasi-juridical process, before "wireless facilities" are 
attached to any structure: wooden, steel or otherwise. 

7. President Obama's Executive Order of January 18, 2011 

The purpose of this section is to remind the FCC tha t enabling the easy entry of 
personal wireless service facilities, and even non-personal wireless service 
facilities, will confuse the process of Broadband deployment, not streamline it. 
The FCC's intentions are in conflict with existing law. They will create two classes 
of cell sites: personal wireless service facilities and non-personal wireless service 
facilities. And, there will be hazards occurring where none exist today. 

President Obama, in the interest of improving regulation and regulatory review, 
declared: 

Section 1. General Principles of Regulation. (a) OUT regulatory system 
must protect public healtlt, welfare, safety, and our environment while 
promoting economic growth, innovation, competitiveness, and job creation. 
It rnust be based on the best available science. It must allow for public 

17 ASNI Standard EIAjTIA 222, the latest version of which is Revision G. 
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participation and an open exchange of ideas. It must promote predictability 
and reduce uncertainty. It must identify and use the best, most innovative, 
and least burdensome tools for achieving regulatory ends. It must take into 
account benefits and costs, both quantitative and qualitative. It must 
ensure that regulations are accessible, consistent, written in plain language, 
and easy to understand. It must measure, and seek to improve, the actual 
results of regulatory requirements. 

In order to involve the public, the Executive Order goes on to state: 

Sec. 2. Public Participation. (a) Regulations shall be adopted through a 
process that involves public participation. To that end, regulations shall be 
based, to the extent feasible and consistent with law, on the open exchange 
of information and perspectives among State, local, and tribal officials, 
experts in relevant disciplines, affected stakeholders in the private sector, 
and the public as a whole. 

Most important, the Executive Order goes on to note: 

Sec. 3. Integration and Innovation. Some sectors and industries face a 
significant number of regulatonj requirements, some ofwhich may be 
redundant, inconsistent, or overlapping. Greater coordination across 
agencies could reduce these requirements, thus reducing costs and 
simplifying and harmonizing rules. Tn developing regulatory actions and 
identifijing appropriate approaches, each agency shall attempt to promote 
such coordination, simplification, and harmonization. Each agency shall 
also seek to identifij, as appropriate, means to achieve regulatory goals that 
are designed to promote innovation. 

The FCC is commended for opening this Notice up to all commenters, but PEC 
wonders why: 

•	 There is a federal statute providing for local zoning authority, which 
includes the right to deny with substantial evidence, but the FCC desires to 
move some proceedings in the right-of-way out of local zoning authority 
and into a ministerial process devoid of public participation. 

•	 There is an adjudicatory process mandated by federal statute, while the 
FCC proposes to remove some local applications out of this quasi-judicial 
process into a legislative process. 

•	 There is terminology that is part of the federal statute and that is well 
defined, such as "personal wireless service facilities," yet the FCC chooses 
to use a broader, undefined term such as "wireless facilities." 
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•	 The FCC has a National Broadband Plant an entire chapter of which is 
devoted to "Civic Engagement/" despite the prospect that the FCC 
proposes to move the review of Broadband facilities out of the local public 
hearing process and into the ministerial, closed-door, review process. 

•	 The FCC has previously anticipated that the RF emissions of all kinds of 
wireless facilities should not be within close range of human receptors, but 
the placement of wireless facilities in older cities and towns rights-of-way 
will bring more powerful emissions even closer to residential properties 
than they are today. 

These are the kind of examples of inconsistent and overlapping policies that 
President Obama referred to in his Executive Order. 

8.	 Action Items 

PEC thanks the FCC for the opportunity to make comments on the FCC's right-of­
way plans. We ask that the FCC take the following first steps: 

•	 Please acknowledge that the Telecommunications Act of 1996 refers to 
"personal wireless services" and "personal wireless service facili ties." 

•	 Please define "wireless facilities" and, if they are identical to personal 
wireless service facilities, use the statutory language. 

•	 Please explain how, if "wireless facilities" are different than "personal 
wireless service facilities/" local governments will be able to deal with two 
classes of Broadband in the new rules and regulations for right-of-way 
deployment. 

•	 Please explain how existing wireless users in the right-of-way, whether 
public or private, will be required to comply with new right-of-way rules 
and regulations, particularly when modifying through "upgrades." 

•	 Please explain how proposals for wireless in the right-of-way will be 
subject to FCC's NEPA regulations, particularly when: 

Rights-of-way traverse historic, scenic and cultural areas of 
significance. 

Rights-of-way flood from time to time. 

New rights-of-way commonly fill or drain into wetlands. 
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•	 Please explain how proposed personal wireless service facilities in the 
right-of-way could be denied with substantial evidence in writing when the 
current process of admitting entrants into the right-of-way is ministerial 
rather than adjudicatory. 

•	 Please explain how Broadband!s RF emissions in the urban and suburban 
rights-of-way of this nation will be measured, reviewed and monitored for 
their distance to residential units in a ministerial process. 

•	 Please explain how telecommunications equipment will be evaluated for 
wind load (and in some regions, snow load and ice load) when attached to 
wooden poles designed to hold distribution lines and cables. 

Finally! please consider the findings of the u.s. Court of Appeals! Fourth Circuit 
which includes our great Commonwealth of Virginia:18 

In all cases of this sor( those seeking to build will come armed with exhibits! 
experts! and evaluations. Appellees! in urging us to hold that such a predictable 
barrage mandates that local govermnent approve applicntions! effectively demnnd 
that we interpret the Act so as always to thwart nverage, nonexpert citizens; that 
is! to thwart democracy ... Congress! in refusing to abolish local authority over 
zoning of personal wireless services! categoricnlly rejected this scornful approach. 
(emphasis added) 

How wlll those non-expert citizens be able to make their substantial evidence 
known in a proceeding to allow a IIwireless facility!! in the right-of-way right next 
to their homes? 

18 AT&T Wireless PCS! Inc. & PrimeCo Personal Communications! L.P., & Lynnhaven United 
Methodist Church v. City Council of the City of Virginia Beach! 155 F.3d 423 (4th Cir. 1998). 
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