D: D OWLOhneS Gary S. Lutzker

D 202.776.2107 E glutzker@dowlohnes.com

August 10, 2011

VIA ECFS

Marlene H. Dortch, Esq.

Secretary

Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Re: Inthe Matter of TiVo Inc. Petition for Waiver of Sections 15.118(b), 15.123(b)(1),
and 15.123(c) of the Commission’s Rules, MB Docket No. 11-105
NOTICE OF ORAL AND WRITTEN EX PARTE PRESENTATION

Dear Ms. Dortch:

On August 9, 2011, Martin Rauchwerk, Director of Platform Product Management for
TiVo Inc. (“T1Vo”), and I met with Joshua Cinelli, Media Advisor for Commissioner Michael
J. Copps; Michelle Carey, Deputy Chief of the Media Bureau; Mary Beth Murphy, Chief of
the Policy Division of the Media Bureau; Alison Neplokh, Chief Engineer of the Media
Bureau; and Brendan Murray of the Media Bureau to discuss the status of the above-
referenced proceeding.

The parties discussed the unanimous support from all interested industry and consumer
participants, for, and the absence of any opposition to, TiVo’s requested waiver, which would
permit retail customers the opportunity to purchase all-digital video recorders that currently
can only be leased from their cable providers. The parties also discussed TiVo’s extensive
plans for a customer and distributor education program designed to eliminate any potential
customer confusion regarding the capabilities of TiVo’s all-digital product, the Premiere Elite,
as reflected in the attached documents, which were distributed to meeting participants. In
addition, the parties discussed the benefits to competition that would result from expeditious
Commission action on TiVo’s request and the importance of TiVo’s ability to offer the
Premiere Elite to consumers at the earliest practicable date.

Pursuant to Section 1.1206(b)(2)(1) of the Commission’s rules, 47 C.F.R.
§ 1.1206(b)(2)(i), this notice is being submitted to the Commission via the Electronic
Comment Filing System and pursuant to Section 1.1206(b)(2) copies are being provided to the
Commission participants in the meetings by e-mail.

Kindly contact the undersigned if you have any questions regarding the foregoing.

Respectfully submitted,

I

Gary S. Lutzker :
Counsel to TiVo Inc.

attachments
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TiVolnc.

Petition for Waiver of Sections 15.118(b), 15.123(b)(1), and 15.123(c)
of the Commission’s Rules
MB Docket No. 11-105

PRESENTATION TO COMMISSION STAFF, AUGUST 9, 2011

Comments received from NCTA, CEA, equipment manufacturers, and consumers unanimously
support TiVo’'srequest for awaiver that will permit TiVo to offer retail customers the
opportunity to purchase all-digital video recorders that currently can only be leased from their
cable providers. In addition to the vigorous customer and retailer education efforts to which
TiVo iscommitted (see Petition at 8-10), TiVo has prepared the following draft in-store, product
packaging, and sales force training materials. These efforts and materials will ensure that
consumers recogni ze the capabilities of the Premiere Elite and purchase it only where it will be
deployed in a compatible digital cable system.

1.

In Store Product Information: The Premiere Elite “ Data Sheet” promi nentl% notifies
potential customers that it is“ Compatible with digital cable and Verizon FIOs™” and that
customers will need a“Digital Cable TV or Verizon FiOs® connection (does not support
satellite, AT& T U-verse or antenna).” The Data Sheet also includes the following detailed
notice:

CableCARD™ Decoder. A CableCARD decoder isrequired for
your TiVo Premiere Elite DVR to receive an cable programming.
The TiVo Premiere Elite is designed for use only with digital cable
systems. It does not receive analog programming, including over-
the-air, and will not work with an over-the-air antenna. Most of
the largest cable providers have “digital smulcast,” which means
they rebroadcast all their analog channel programming on digital
channelsaswell. Thismeansthat all programs available on analog
channels are also available on digital channels when a CableCARD
isinserted. Therefore, if your provider has “digital smulcast” you
will not miss any of your cable channel programming with aTiVo
Premiere Elite. Please contact your provider if you are unsure
whether its service provides digital simulcast of al analog
programming.

Product Packaging:

a Quick Start Guide — The Premiere Elite packaging includes alarge (18" x 24"),
heavy-weight, glossy installation guide that includes the following prominent notice:

The TiVo Premiere Elite isintended for use with digital cable
systems only and does not work with external cable boxes, analog
cable, or over-the-air antennas. A CableCARD decoder is required
to receive any cable programming. To receive digital cable
channels, and to watch and record multiple channels at the same
time, you need one Multi-Stream CableCARD decoder (M-Card)
from your cable company.

b. User’s Guide — The detailed Premiere Elite information booklet included with all
units includes notifications essentially identical to those of the in-store “ Data Sheet”
described above.



TiVo Premiere Elite Training
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Introducing TiVo Premiere Elite

Specifically designed for the custom home theater market
Packed with industry-leading features

The ideal entertainment distribution component for any
custom installation.

I TiVo Inc. Confidential | 2 I




Product Overview:

O Four digital tuners

© Two terabytes of recording capacity (300 hours of HD or
2200 hrs SD programming)

o Compatible with digital cable

O Features all TiVo broadband partners

© Networks with other TiVo boxes for content sharing
© MoCA support (including MoCA bridge)

o THX-certified for optimal sound and video fidelity

O Full 1080p and 1080i support (supports HDMI compliant
splitter with up to 16 HDMI ports)

O Integrates with Control4, Creston, RTI and other popular

control systems




What you’ll need:

o Digital Cable (QAM) or Verizon FIOS® connection

0 One Multistream CableCARD™ decoder from the cable
company (required to receive available digital cable
channels)

O Subscription to the TiVo service via a broadband
connection:

o Direct Ethernet connection
© MoCA network compatible
o Optional TiVo Wireless Network Adapter

‘* it




TiVo Premiere Elite: Multi-source compatibility

oWorks with:
- Digital Cable (with M-CARD slot on back)
- Verizon FIOS

ONOT compatible with:
- Analog Cable
- ATSC Over-The-Air Antenna (HD Antenna)
- Satellite
- AT&T U-Verse







Smart DVR | Brilliant TV
Thank You!



Appendix



Questions to ask regarding digital cable signal

© Does the cable provider have an all Digital Lineup (or
Digital Simulcast)?
- Yes: then Elite has access to all of the content with a cable card

- No: then content that is broadcast only in analog wont be available

- Does the customer care about the missing programming (do they
watch all HD)?

- Customer can get all content with a Premiere or Premiere XL

- | don’t know:

- Does the cable provider offer DTA’s (Digital Terminal Adapter) for
customers to watch programming on their old analog TV’'s?

- If so, that means the cable provider rebroadcasts all analog
programming in digital as well which means a Premiere Elite will
have all channels available.

- If not, customer can always buy a Premiere or Premiere XL
- If they only watch HD, then they may not miss the analog channels

‘ AL
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WASHINGTON, D.C. 20554

In the Matter of
TiVo Inc. MB Docket No. 11-105
Petition for Waiver of Sections 15.118(b),

15.123(b)(1), and 15.123(c) of the
Commission’s Rules

N N Nt e e’ g s’ g’

To:  The Secretary’s Office
Attn: The Media Bureau

REPLY COMMENTS OF TIVO, INC.

TiVo Inc.
Matthew Zinn Gary S. Lutzker
Senior Vice President, General Counsel, Jason E. Rademacher
Secretary & Chief Privacy Officer Dow LOHNES PLLC
2160 Gold Street 1200 New Hampshire Avenue, N.W.
P.O. Box 2160 : Suite 800
Alviso, CA 95002-2160 Washington, D.C. 20036
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FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554
In the Matter of )
)
TiVo Inc. g MB Docket No. 11-105
Petition for Waiver of Sections 15.118(b), )
15.123(b)(1), and 15.123(c) of the g
Commission’s Rules )

To:  The Secretary’s Office
Attn: The Media Bureau

REPLY COMMENTS OF TIVO, INC.

TiVo Inc. (“TiV0”), by its attorneys and pursuant to Section 629(c) of the
Communications Act of 1934, as amended (the “Act”), 47 U.S.C. § 629(c), and Sections 1.3,
76.7, and 76.1207 of the rules of the Federal Communications Commission (the “Commission”),
47 C.F.R. §§ 1.3,76.7, and 76.1207, hereby submits these Reply Comments in the above-
captioned proceeding.

TiVo’s pending Petition for Waiver (the “Petition”) of Sections 15.118(b), 15.123(b)(1),
and 15.123(c) of the Commission’s “Digital Cable Ready” rules asks only that TiVo be
permitted to offer retail customers the same choices in digital video recorder (“DVR”) products
that multichannel video subscribers already may obtain directly from multichannel video
programming distributors (“MVPDs”) As the Petition demonstrates, and as all parties in this
proceeding agree, expeditiously granting TiVo’s requested waiver would significantly advance
longstanding congressional and Commission policies to promote digital innovation, consumer |
choice, and retail competition in the navigation devices market. Allowing TiVo to market the
Premiere Elite would fulfill all of these goals by providing retail consumeré with an exciting new
four-tuner, all-digital DVR that incorporates increased recording capability, increased capacity

(300 hours of high definition programming), and reduced power consumption, and would give



consumers a retail alternative to the all-digital set-top- boxes they currently can only lease from
their local MVPDs. Given the business realities and time constraints associated with marketing,
advertising, distribution, sales force training, and customer service issues inherent in the
deployment of a new retail product such as the Premiere Elite, TiVo respectfully requests that the

Commission act to grant the requested waiver as soon as possible.

Cable operators, equipment manufacturers, and consumers, including both the National
Cable and Telecommunications Association and the Consumer Electronics Association, among
others, unanimously support the relief TiVo is requesting. Industry commenters agree that
granting the waiver will “advance the goals of Section 629,”* that “[t]he time is again right for
relaxing strict technical adherence to rules crafted in 2003, that “[t]echnological
innovation . . . should not be constrained by ‘one size fits all’ regulations written for an earlier
time,”4 and that “TiVo’s voluntary commitments to inform consumers and minimize the
purchase of products that are incompatible with a consumer’s cable service serve the
[Commission’s] goals, ultimately increasing consumer choice and value.”

Consumers, moreover, enthusiastically support and eagerly await the availability of
TiVo’s Premiere Elite DVR. Consumer commenters observe that they “already fully understand

the limitations of the TiVo Premiere Elite with respect to tuning of analog channels,” state that

1 See Comments of the National Cable & Telecommunications Association, MB Docket
No. 11-105, filed July 25, 2011, at 1 (“NCTA Comments”); Comments of the Consumer
Electronics Association, MB Docket No. 11-105, filed July 25, 2011, at 1 (“CEA Comments”);
Comments of Nagravision, MB Docket No. 11-105, filed July 25, 2011, at 2 (“Nagravision
Comments”); Comments Transparent Video Systems, Inc., MB Docket No. 11-105, filed July 25,
2011, at 2 (“Transparent Video Systems Comments”); Comments of MegaZone, MB Docket No.
11-105, filed July 25, 2011, at 1 (“MegaZone Comments”); Comments of Samuel J. Biller, MB
Docket No. 11-105, filed July 25, 2011, at 2 (“Biller Comments”); Comments of Glenn Connery,
MB Docket No. 11-105, filed July 25, 2011, at 1 (“Connery Comments™).

2 CEA Comments at 1.

3 NCTA Comments at 2.
Y Id at3.

z CEA Comments at 2.

Biller Comments at 1.



they “have no need for an Analog tuner,”” and “would be very interested in upgrading to the
TiVo Premiere Elite four-tuner DVR.”® Consumers understand that the “addition of an internal
or external analog tuning requirement would potentially delay the retail availability of the TiVo
59

Premiere Elite and raise the cost of the product with zero additional benefit [to consumers].

Consumers also understand that “[i]t would be unfair to companies like TiVo to require analog

support in retail Digital Cable Ready products when the MVPDs . . . are able to provide
customers with digital-only set top boxes.”'® Consumers, therefore, urge the Commission “to
allow [TiVo] to bring this innovative product to market”!! and to grant the waiver “as
expeditiously as possible” to “provide the general public with a higher quality and less expensive
alternative to . . . proprietary leased devices.”"?

Beyond the legal, policy, and factual demonstrations set forth in the Petition, little else
need be added to the unanimous support expressed by interested parties. NCTA acknowledges
TiVo’s commitments for using marketing, training, and return policies to direct sales to
consumers who are aware that the Premiere Elite is designed for use on all-digital or digital
simulcast systems."> Although comments submitted by consumers in this proceeding
demonstrate that they already aware of the Premier Elite’s capabilities, TiVo reiterates its
commitment to undertake vigorous customer and retailer education efforts designed to ensure

that consumers recognize the capabilities of the Premiere Elite and purchase it only where it will

be deployed in a compatible digital cable system.’* Those commitments include: (i) marketing

7.

8 MegaZone Comments.

’ I

:(1) MegaZone Comments. See also Connery Comments.
Id.

12" Biller Comments at 2.

13 NCTA Comments at 3. TiVo agrees with NCTA that the waiver should not impose new
duties on MVPDs “to change the networks, services, or prices” in response to the new
functionality offered by the Premiere Elite. Id.

4 See Petition at 8-10.



the Premier Elite to customers in all-digital cable systems and systems that offer a digital
simulcast of their analog signals; (ii) marketing the Premier Elite primarily through its custom
install, high-end retail, and TiVo.com channels, which will verify that customers have all-digital
service or digital simulcast service and are fully aware of the Premiere Elite’s capabilities before
purchase; (iii) developing clear and easily understood point-of-sale disclosures and retailer
“scripts; (iv) working to educate any retailers as well as cable operators about the Premiere Elite’s
functionality; and (v) offering free return or exchange for a TiVo product that includes analog
functionality to any customer that mistakenly purchases a Premiere Elite for use in an analog
cable system. TiVo’s commitments to consumer education and support should dispel any
potential concems regarding whether the requested waiver serves the public interest.
Nagravision and Transparent Video Systems request that the Commission not only grant

TiVo’s Petition, but also grant a waiver “to all similar products under similar conditions.”"
TiVo does not object to that outcome, but consideration of this broader request should not delay
the grant of a waiver to TiVo, which already demonstrated that a waiver here is justified and in
the public interest. The Commission should grant TiVo’s Petition immediately and consider
other, subsequently filed Petitions for similarly situated products where petitioners make similar
commitments regarding education, marketing, training, and return policies. This essentially is
the successful approach the Commission followed in connection with waivers of the Section
76.1204 “integration ban” for one-way, low cost, limited capability set top boxes.!® Regardless

of the approach the Commission adopts for subsequently filed waiver requests, however, TiVo

respectfully requests that the Commission grant the pending waiver request as soon as possible.

15" Nagravision Comments at 2; see also Transparent Video System Comments at 6.

16 See, e.g., Evolution Broadband, LLC's Request for Waiver of Section 76.1204(a)(1) of the
Commission’s Rules, 24 FCC Rcd 7890, 7897, at para. 15 (2009). Only after substantial
experience with this approach did the Commission extend the waiver to all similar products. See
Implementation of Section 304 of the Telecommunications Act of 1996: Commercial
Availability of Navigation Devices; Compatibility Between Cable Systems and Consumer
Electronics Equipment, Third Report And Order And Order On Reconsideration, 25 FCC Red
14657 at para. 49 (2010).



Expeditious grant of TiVo’s request is particularly appropriate in this case because time
is of the essence as TiVo seeks to expand the consumer market for an all-digital DVR. TiVo
urges the Commission to consider the business realities that TiVo will face in marketing,
advertising, distributing, and sales force training in connection with deploying a new retail
product such as the Premiere Elite. For example, in the high-end retailer outlets where TiVo will

be focusing its retail marketing efforts, distributors are more discriminating regarding their stock,

select products less frequently, and require far more lead time for point-of-sale materials and
sales force training. In addition, the trade show for the custom installers to whom TiVo will be
directing another substantial portion of its marketing efforts, known as the CEDIA show, begins
on September 7, 2011."7 TiVo’s window of opportunity to stimulate demand from retailers and
custom installers, therefore, is short and imminent. Given these factors, TiVo must be prepared
to commence shipping the Premiere Elite and associated sales and training materials by no later
thah mid-September to place the Premiere Elite in retail outlets by mid-October. Otherwise, the
Premiere Elite may be unavailable to consumers in time for the important holiday sales season.
Under these circumstances, and bearing in mind both the important policy considerations
and the expedited process contemplated by Section 629 of the Act, TiVo requests that the
Commission accelerate its decision making process here and allow TiVo to bring the benefits of
superior technology to the retail navigation devices market as soon as po‘ssible. An expeditious
grant would be consistent with the requests of consumers in this proceeding, and, as
demonstrated in the Petition, with the public interest and the long-standing but elusive policies

embodied in Section 629 of the Communications Act.'®

17" «CEDIA? is the acronym for Custom Electronic Design & Installation Association, and
its annual EXPO is being held in Indianapolis from September 7-10, 2011. See
http://www.cedia.net/ (last visited Aug. 4, 2011).

8 47U.8.C. § 549.




CONCLUSION

As demonstrated in the Petition and unanimously supported by industry and consumers in
this proceeding, the important policies that grant of the requested waiver would further and
TiVo’s commitment to ensuring that consumers are fully informed about the Premiere Elite’s
capabilities demonstrate that an expeditious waiver of Sections 15.118(b), 15.123(b)(1), and

15.123(c) would better serve the Commission’s policies and the public interest than strict

adherence to the rules. The Commission, therefore, should grant the Petition forthwith.

Respectfully submitted,

s <

TiVo Inc.
Matthew Zinn Gary S. Lutzker
Senior Vice President, General Counsel, Jason E. Rademacher
Secretary & Chief Privacy Officer Dow LOHNES PLLC
2160 Gold Street 1200 New Hampshire Avenue, N.W.
P.O. Box 2160 Suite 800
Alviso, CA 95002-2160 Washington, D.C. 20036
(408) 519-9100 (202) 776-2000

Its Attorneys
August 9, 2011

Verification

To the best of my knowledge, information and belief formed after reasonable inquiry, these
Reply Comments of TiVo, Inc. are well grounded in fact and are warranted by existing law or a
good faith argument for the extension, modification or reversal of existing law, and are not

interposed for any improper purpose.
Z/ 2

Gary S. Lutzker

August 9, 2011




CERTIFICATE OF SERVICE

I, Rayya Khalaf, a secretary at the law firm of Dow Lohnes PLLC, certify that on this 9th
day of August 2011, I caused the foregoing Reply Comments of TiVo, Inc. to be served by first
class U.S. mail, postage prepaid, except where hand delivery is indicated, on the following:

William Lake *
Chief, Media Bureau
Federal Communications Commission

445 12th Street, S.W.
Washington, D.C. 20554

Joshua Cinelli*

Media Advisor, Office of
Commissioner Copps ,

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554

Dave Grimaldi*

Chief of Staff and Media Legal Advisor
Office of Commissioner Mignon Clyburn

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554

Nancy Murphy*

Associate Chief, Media Bureau
Federal Communications Commission
445 12th Street, S.W. ,
Washington, D.C. 20554

Mary Beth Murphy*
Chief, Policy Division, Media Bureau
Federal Communications Commission
445 12th Street, S.W.

- Washington, D.C. 20554

Sherrese Smith*

Legal Advisor for Media, Consumer and
Enforcement Issues, Office of
Chairman Genachowski

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554

Erin A. McGrath*

Legal Advisor, Media, Office of
Commissioner Robert M. McDowell

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554

Michelle Carey*

Deputy Chief, Media Bureau

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Alison Neplokh*

Chief Engineer, Media Bureau
Federal Communications Commission
445 12th Street, S.W.

Room 4-A865

Washington, D.C. 20554

Alan Stillwell*

Deputy Chief, Office of Engineering and
Technology ,

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554



Steven A. Broeckaert*

Senior Deputy Chief, Policy Division
Media Bureau

Federal Communications Commission
445 12th Street, S.W. '
Washington, D.C. 20554

Neal M. Goldberg
National Cable & Telecommunications

Association
25 Massachusetts Avenue, N.W. — Suite 100
Washington, DC 20001-1431

Paul Glist

Davis Wright Tremaine LLP

1919 Pennsylvania Avenue, N.W., Suite 800
Washington, DC 20006-3401

Robin Wilson
Nagravision

841 Apollo Street

El Segundo, CA 90245

Samuel J. Biller
819 Seedon Cove Way
Tampa, FL. 33602

* By Hand Delivery

Brendan Murray*

Attorney Advisor, Media Bureau
Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Julie M. Kearny

Consumer Electronics Association
1919-South Eads Street

Arlington, VA 22202

Robert S. Schwarts
Mitchell L. Stoltz
Constantine Cannon LLP
1301 K Street, N.-W.
Suite 1050 East
Washington, DC 20005

Norman Gillespie
Transparent Video Systems
70 Glenn Way, Suite #4
San Carlos, CA 94070
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