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COMMENTS OF ALCATEL-LUCENT
Alcatel-Lucent submits these comments in respom$leet above-captioned
Petition for Declaratory Ruling (the “Petition”)did by tw telecom inc. (“TWTC"). For the
reasons discussed below, Alcatel-Lucent respegtfatjuests that the Commission deny the

Petition.

[. INTRODUCTION AND SUMMARY

Alcatel-Lucent is the trusted transformation partoieservice providers,
enterprises, and strategic industries worldwideyigling solutions to deliver voice, data and
video communications services to end-users. Adeafixed, mobile and converged
broadband networking, IP and optics technologipplieations and services, Alcatel-Lucent
leverages the unrivaled technical and scientifizegtise of Bell Labs, a leading innovator in the
communications industry. The following productpresent some of Alcatel-Lucent’s
technological breakthroughs since 2010, alone:

» lightRadio™ — a groundbreaking antenna, capab®xf3G, and 4G, small

enough to fit in your hand, that promises to radlicstreamline and simplify
mobile networks;



. 1009 optical transmission — 100 Gigabit per seagutctal transmission and IP

" rDogﬂnP(\:]r’lantom Mode — boosts the transmission spdentspper DSL by 50%;

. 22% Processor — the world’s first 400G network pssor, which unlocks value
for the next generation of online applicationseeatinment and communications,

while cutting power consumption by up to 50%.

With operations in more than 130 countries andtlbst experienced global
services organization in the industry, Alcatel-Lotces a local partner with a global reach.
Alcatel-Lucent employs over 16,000 in the U.S., eamBell Labs’ global headquarters.
Alcatel-Lucent’s presence in the United Statesigti@l to its position as a world leader in
emerging telecommunications technologies.

Alcatel-Lucent urges the Commission to deny thatiBet As an initial matter,
the questions raised by the Petition are beingidered by the Commission in other proceedings
including comprehensive reviews of the appropniatgilatory treatment of Voice over Internet
Protocol (“VolIP”). As a consequence, the ultim@éatment of facilities-based VolP should be
reviewed in those existing proceedings. Furtheenitre relief requested cannot be reconciled
with established precedent that IP-enabled senapefmformation services and are interstate in
nature, which is fatal to TWTC'’s attempt to aviéskif of Section 251(c)(2) of the

Communications Act. Finally, subjecting facilittbased VolP to Title 1l of the

Communications Act would disserve the public insere

II. THE QUESTIONS RAISED IN THE PETITION ARE ALREADY TH E SUBJECT OF
EXISTING COMMISSION PROCEEDINGS

TWTC filed its Petition amid widespread recognitibiat the telecommunications
industry is undergoing substantial technological segulatory changes that are currently the

subject of comprehensive Commission proceedinggpedially in light of these existing and



comprehensive proceedings, the regulatory impbaoatof these technological advancements
should not be considered here, in a piecemeal maasdWTC suggests in the Petition.

The shift of communications networks to IP-basetht@logies is undeniable.
For example, the Technical Advisory Council (“TAG*¥ormed by the Commission to “identify
important areas of innovation and develop inforresthnology policies supporting America’s
competitiveness and job creation in the global eooyi*— currently is undertaking an in-depth
review of the “inevitable transition from the PSTN As the TAC recognizes, the transition
from the PSTN requires a complete review of theila@gry framework governing voice
communications “to maintain or establish the leastrictive regulatory environment that still
protects the public interest.”Simply subjecting facilities-based VolIP serviceditle I

regulation, as the Petition requests, is overbesabwill not achieve this goal.

! Technical Advisory Council Chairman’s Report gipril 22, 2011) available at
http://transition.fcc.gov/oet/tac.

% Technology Advisory Council, Status of Recommeiudetat 11 (June 29, 2011) available at
http://transition.fcc.gov/oet/tac.

%1d. at 17.

* The approach espoused by TWTC to subject IP-edasievices to legacy Title Il regulation
also would run contrary to President Obama’s reEsetutive Orders directing federal
agencies, including the FCC, to consider whether regulatory proposals create barriers that
may unnecessarily burden businesses and the ecorideeizxecutive Orderimproving
Regulation and Regulatory Revi¢dhan. 18, 2011pgvailable athttp://www.whitehouse.gov/the-
press-office/2011/01/18/improving-regulation-andtiatory-review-executive-order (requiring
that administrative agencies “tailor [their] regidas to impose the least burden on society,
consistent with obtaining regulatory objective&jrng into account, among other things, and to
the extent practicable, the costs of cumulativelle@gns”); Executive OrdeRegulation and
Independent Regulatory Agencigsly 11, 2011), available at http://www.whitehoiugge//the-
press-office/2011/07/11/executive-order-regulaoal-independent-regulatory-agencies
(requiring that independent regulatory agenciesmsaber how best to promote retrospective
analysis of rules that may be outmoded, ineffecivgufficient, or excessively burdensome, and
to modify, streamline, expand, or repeal them coadance with what has been learned”).



Indeed, fundamental issues related to the regylateatment of IP-enabled
services are already the subject of several per@argmission rulemaking proceedirys:or
instance, the Commission currently is undergoicgraprehensive rulemaking proceeding to
reform intercarrier compensation (“ICC”) and unis@rservice (“USF”f. Broadband
technologies and VolP are a major factor in thdrre effort” The Commission seeks to,
“ImJodernize and refocus USF and ICC to make afiibid broadband available to all Americans
and accelerate the transition from circuit-switch@dP networks, with voice ultimately one of
many applications running over fixed and mobiledoiimand networks:” As part of this
proceeding, the Commission must consider majoesselated, among other things, to its legal
authority to implement certain solutions and relajeestions of state-Federal jurisdiction.
TWTC'’s Petition never even mentions the ICC and Wlications of its request, although the
implications could be substantial. The lack o&atmeent of those issues in the Petition highlights
why a declaratory ruling is not the appropriate hagtgsm to consider such a major shift in the
U.S. regulatory scheme.

The Commission previously has declined to issudadatory rulings related to
matters that are or properly should be the sulgieatrulemaking proceedirigIn a recent order

denying such a petition, the Commission found thatpetitioner was seeking:

® See IP Enabled Servicasotice of Proposed Rulemaking, 19 FCC Rcd 4865 (R004)
(seeking comment on what regulatory scheme the Gssion should apply to IP-enabled
services).

® Connect America FundNotice of Proposed Rulemaking and Further NaticRroposed
Rulemaking, FCC 11-13 (rel. Feb. 9, 2011).

" See, e.g., idff 612-619 (seeking comment on varialternatives for addressing intercarrier
compensation for interconnected VolP traffic).

81d. 9 10.

® See Travelers Information Statigr® FCC Rcd 18117 (2010) (denying petition for
declaratory ruling and incorporating issues raigeithe petition into pending rulemaking



a declaratory ruling on a matter of statutory iptetation . . . that
has already been raised and remains an open is§a@ending]
rulemaking. Issuing a declaratory ruling apartirthis
rulemaking — without taking into account the pansaf the
rulemaking record relevant to [the petitioner'sjuest — would
unnecessarily and inappropriately truncate themaleng process
governed by the Administrative Procedure Act.

The Commission’s reasoning applies equally hedge gublic interest is not served by diverting
limited resources of the Commission and industrgyaftom the Commission’s efforts to review
the appropriate regulatory treatment of IP-enabkgtices in a comprehensive manner in
pending rulemakings.

For these reasons, Alcatel-Lucent asserts thadémemission should not consider

the questions raised by TWTC by means of a stamakedPetition for Declaratory Ruling.

lll. IF CONSIDERED ON ITS OWN, THE TWTC PETITION SHOULD BE DENIED

In the event it is inclined to address the merft§\WWTC'’s Petition, the
Commission should deny the requested relief. Famtsistent with Commission precedent,
VoIP services generally and TWTC's facilities-bas&dP services specifically are information
services not subject to regulation under Titleflh@ Communications Act. Second, given the
interstate nature of VolP services, TWTC cannobke/Section 251(c)(2) as the legal basis for

seeking interconnection with local exchange casridfinally, declaring that TWTC'’s facilities-

proceeding)Amendment of Part 101 of the Commission’s Ruléstditate the Use of
Microwave for Wireless Backhaul and Other Uses Bralide Additional Flexibility to
Broadcast Auxiliary Service and Operational FixetdtMwave Licensee25 FCC Rcd 11246,

1 35 (2010) (denying petition for declaratory rglitnat involved the interpretation of a rule that,
according to the Commission, should not be chafigeder the guise of a declaratory ruling”
and that raised “various policy issues that ar¢ dddressed through the rulemaking process”);
FWCC Request for Declaratory Ruling on Partial-Bdridensing of Earth Stations in the Fixed-
Satellite Service That Share Terrestrial SpectritnFCC Rcd 23127, 1 83 (2000) (denying
petition for declaratory ruling when issues werepgarly the subject of a rulemaking and were
related to the Commission’s “inquiry” in a pendi@gmmission rulemaking).

°1d. T 10.



based VoIP services are “telecommunications ses¥iweder the Communications Act and
thereby imposing legacy regulatory obligations upamadband networks and the next
generation of IP-enabled services would have fachieng and devastating consequences to the
entire industry — issues that TWTC does not evénaeledge, let alone address, in its Petition.
The exchange of IP-communications — whether voicks0, or data — has prospered for years
without government intervention, and it would @is& the public interest for the Commission

to subject IP-enabled services to the heavy-haretpdatory regime espoused by TWTC.

A. TWTC's Facilities-Based VoIP Services Are Informaton Services and Not
Subject to Regulation Under Title I

Although the Commission has yet to resolve the leggry classification of VolP
services; established precedent demonstrates that VVolPcgsrvi whether nomadic or
facilities-based — are properly classified as imfation services. First, VoIP service involves a
net protocol conversion by virtue of the fact ttie service entails communications originated
by a VolIP provider in one format (IP) that are cered into another format (TDM) for
termination on the PSTN. This net protocol conwerss the hallmark of an information
service'? At least three federal courts have recognized\io#® services are properly classified

as information services because they involve arebcol conversio® While claiming that

1 See, e.g., IP-Enabled Servic&eport and Order, 24 FCC Rcd 6039, 1 8, n.219p0The
Commission to date has not classified interconme¢tdP service as a telecommunications
service or information service as those terms aef@éd in the Act, and we do not make that
determination today”).

12 See Implementation of the Non-Accounting Safeguafr8gctions 271 and 272 of the
Communications Act of 1934, as amendedFCC Rcd 21905, 1 102-107 (199&dh-
Accounting Safeguards Ordg subsequent history omitted); 47 U.S.C. 8 153(@fining
“information service” to include the “offering of@pability for ... transforming or processing ...
information via telecommunications”).

13See SW. Bell Tel., L.P. v. Mo. Pub. Serv. Coméi F. Supp. 2d 1055, 1081-82 (E.D. Mo.
2006) (finding that transmissions that includefoetat conversion from VolP to TDM are



the fact that its facilities-based VolP customerls may undergo a net protocol conversion is
not determinative of information service classifica, TWTC Petition at 12-14, TWTC does not
acknowledge, let alone distinguish, the case |lgpvessly holding otherwise.

Second, even assuming that TWTC were correchigigbrotocol conversions do
not render its facilities-based VoIP services infation services (which is not the case),
TWTC'’s facilities-based VoIP services are necelsariormation services because they offer
consumers the integrated capability to “generageduir[e], stor[e], transform([], process],
retriev[e], utilize[e], or mak[e] available inforrian via telecommunications:* As TWTC
concedes, its facilities-based VolP services inglsidch integrated capabilities as “click-to-call
conferencing (which allows end users to initiaterestant conference call by clicking the names
of the desired participants) and ‘find-me’/’follawe’ (which allows end users to be reached at
any of several telephone numbers).n theVonage Orderthe Commission concluded that
such “integrated features and capabilities”— wtach “inherent features of most, if not all, IP-
based services,” including “those offered or plahhg facilities-based providers”—allow

customers to “control their communications needsdédtgrmining for themselves how, when,

information services exempt from access chargasmqthat a “[n]et protocol conversion is a
determinative indicator of whether a service iahanced or information servicegiting Non-
Accounting Safeguards Ordelrl Fed. Rcd at 21956,  104/pnage Holdings Corp. v. Minn.
Pub. Utils. Comm.290 F. Supp. 2d 993, 999-1001 (D. Minn. 2003etec Communications,
Inc. v. CommPartners, LLR010 U.S. Dist. LEXIS 51926 (D.D.C. 2010) (holglitnat the
termination of VolP-originated calls is exempt fratcess charges because the “transmission
and net conversion of the calls is properly lab@ednformation service”).

1447 U.S.C. § 153(24).
15 Declaration of Michael McNamara, 1 5.



and where communications will be sent, receivededastored, forwarded, and organizéd.”
Such integrated capabilities are part and parcahahformation service.

Because its facilities-based VolP services appgnly classified as information
services, TWTC cannot avail itself of Section 23@ That provision applies solely to
“requesting telecommunications carriers” and ordyeayns the exchange of “telephone exchange
service and exchange access.” When offering fesitbased VolP services, which are
information services, TWTC is not a “telecommuni@as carrier,” nor is it seeking to exchange

either “telephone exchange service” or “exchangess”

B. VoIP Services Are Interstate In Nature and Thus Arelneligible for
Interconnection Under Section 251(c)(2)

In its Vonage Orderthe Commission found that Vonage’s VoIP service was
interstate in nature, noting that there were na¢pcal means” to separate its interstate and
intrastate components to “enabl[e] dual federal state regulations to coexist.” According to
the Commission, making “jurisdictional determinas® about Vonage’s VolP service based on
the traditional end-to-end approach was “difficdlfyot impossible” because subscribers “utilize
multiple service features that access differentsiteb or IP addresses during the same
communication session and [can] perform differgpes of communications simultaneoust.”
As a result, the Commission concluded that it watspnactical to separate out the “intrastate”

portion of Vonage'’s service.

18\/onage Holdings Corporation Petition for DeclaragdRuling Concerning an Order of the
Minnesota Public Utilities Commissiph9 FCC Rcd 22404, 11 8, 25 n.93 (200%)ofiage
Order”), petitions for review deniedMinnesota Pub. Utils. Comm’'n v. FC&@83 F.3d 570 (8th
Cir. 2007).

171d. at 22418, 7 23.
181d., at 22419, 11 24 & 25, n.93.



The Commission’s reasoning in enage Ordeapplies equally to facilities-
based VoIP services. Even though Vonage’s VoliAcers nomadic, the Commission made
clear that “integrated capabilities and featurdsVolP “are . . . inherent features of most, if not
all, IP based services having basic characterifgiosd in [Vonage’s VolP service], including
those offered or planned by facilities-based pressd™® As the Commission explained, all
services, including facilities-based services, siggvonage’s “basic characteristics” — including
“a requirement for a broadband connection fromuber’s location; a need for IP-compatible
[customer premises equipment]; and a service offjdhat includes a suite of integrated
capabilities and features, able to be invoked setiplyy or simultaneously, that allows
customers to manage personal communications dyaéyiie would be treated as interstate
services??

That TWTC's facilities-based VolIP services ar@igstate is fatal to its attempt to avalil
itself of Section 251(c)(2). As the Commission lexped almost 15 years ago in thecal
Competition Ordera carrier’'s request for interconnection for oimerexchange or interstate
traffic “is not entitled to receive interconnectiparsuant to section 251(c)(2}'” The
Commission expressly held that “a carrier seekmegrconnection for interstate traffic only,” as
TWTC seeks here, does not “fall within the scopéhefphrase ‘exchange access™ and thus is
not subject to Section 251(c)(%).TWTC's Petition is impossible to reconcile witfig holding

or the Commission’s théonage Order

191d. at 22420, q 25 n.93.
201d. at 22424, 1 32.

1 Implementation of the Local Competition Provisiamshe Telecomms. Act of 1998 FCC
Rcd 15499, 15599 191 (1996) (subsequent history omitted).

221d.



C. Subjecting IP-Enabled Services to Legacy Telecommigations Regulations
Would Have Far-Reaching, Negative Consequences omisumers and the
Industry

As the Commission has acknowledged, VolIP is clitwéghe Commission’s goal
of promoting broadband deployméntSubjecting facilities-based VolP services to t8ga
common carrier regulation, as TWTC seeks to do,gvaw would fail to advance this goal. On
the contrary, granting the relief requested by TWi@ild frustrate the development of
innovative IP-enabled services and undermine tindirmoed deployment of next-generation
broadband networks.

TWTC claims that Commission intervention is regdibecause incumbent
carriers allegedly have denied “competitive casritie right to IP-to-IP interconnection under
Section 251(c) for exchanging facilities-based Vut#fic.” TWTC Petition at 5, n.12.
Noticeably absent from TWTC's Petition, howeveraig/ claim that TWTC has been denied
interconnection necessary to offer its facilitieséd VolP services. Indeed, none of the
examples provided in the Petition even involve TWTC

Furthermore, that facilities-based VolP providasy not be able to obtain
interconnection at the cost-based rates underd@®e2f1(c)(2) does not mean that IP-to-IP
interconnection is not occurring. As has beenctise with interconnection on the Internet
generally, prescriptive government regulation haisbeen necessary to ensure that IP networks

interconnect or that innovative services are iniadl. In fact, market forces historically have

governed the interconnection of IP networks, whiak benefited providers and consumers alike.

23 See Vonage Ordet9 FCC Rcd at 22427, 1 36 (VolP “driv[es] demésrcbroadband
connections, and consequently encourag[es] mordbend investment and deployment
consistent with the goals of section 706”).

10



There is no reason to expect a different outconpr@sders migrate from TDM technologies to
IP.

TWTC also does not address the myriad conseqaehitee Commission were to
grant the relief that it seeks, namely, classifyiagjlities-based VoIP services as
telecommunications services. First, if classisdelecommunications services, facilities-based
VoIP services could become subject to state reigalaabsent preemption by the Commission.
No benefit would be served by having IP-enabledises subject to 50 different state
telecommunications regulatory regimes, particularhen the historical interstate-intrastate
dichotomy that governs traditional telecommuniaagiservices is inconsistent with the any-
distance nature of IP communications. TWTC isaeztbly silent on the state regulatory impacts
if its Petition is granted’

TWTC also does not address the regulatory impstdtse federal level that could follow
from classifying facilities-based VoIP services@lecommunications services. For example,
subjecting IP-enabled services to tariffing requieats and economic regulation — a possible
outcome if TWTC'’s Petition is granted — would haletrimental effects on the industry, as the

Commission has recognized in other contéxts.

24 As many parties have noted previously, the Cominorisshould preempt state regulation and
exert exclusive jurisdiction over all IP-enabledvsees, regardless of their regulatory
classification.See, e.gComments of Alcatel North Americl?-Enabled ServicedVC Docket
No. 04-36, at 9-12 (filed May 28, 2004). Thusttie extent it is inclined to grant the relief
sought by TWTC, the Commission should preempt segelation of facilities-based VolP
services consistent with it4onage Order

> See, e.g., Policy and Rules Concerning Rates farg@titive Common Carrier Services and
Facilities Authorizations TherefpB4 FCC 2d 445, 454 | 24 (1981) (noting the amtiscimer
effects of tariffs in competitive markets that résvhen providers are unable to “bargain with
their customers over rates or to adjust them quittkimarket conditions”)id. at 455, § 30
(economic regulation in competitive markets hingeviders’ “ability to price and diversify
their services as the market dictates”).

11



The Commission should continue to exercise cawtiben considering regulation
of IP-enabled services, and deny TWTC's requesblamket imposition of legacy regulations on

facilities-based VoIP services.

V. CONCLUSION

For the foregoing reasons, Alcatel-Lucent urgesGbmmission to deny the

Petition.

Respectfully submitted,
Alcatel-Lucent
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